X/_ I 


S. N. OAR, B 


Tv / 


f *■ s t 


DATE LABEL 


Call No. 


Date 


Acc. No. 


K. UNIVERSITY LIBRARY 


This book should be returned on or before the last 
date stamped above. An over-due charge of ,06 P. will be 
levied for each day if the book is kept beyond that day. 









DONATED 

By 

PANDIT SHAMBOO NATH DAR, 

( 1901 — 1969 ) 

advocate, 
and former President 

SRINAGAR MUNICIPAL COUNCIL 


Title 



Author 


Accession No 




Call No. 




BORROWER'S ISSUE BORROWER'S ISSUE 

NO. DATE NO. DAT 





,J1 V l A 


‘A 


T V* « W * A 

CURRENT PUNJAB CASE 1 

PART C. 


1 .. - - > * - • • * * 


LA^JTimu K 


‘i » - * 


REVENUE 


REGISTERED No. 3019, 

N)o . L - I 9 % 


RULINGS 


(CONSOLIDATED) 


1914-1931 

THE HULL AND VERBATIM REPORTS OF ALL REPORTABLE 
RULINGS OF THE FINANCIAL COMMISSIONER, PUNJAB, 
AND Revenue decisions of Lahore High Court, vVHH MOST 
EXHAUSTIVE NOMINAL AND SUBJECT AND COM- 
PARATIVE TABLES, CONTAINING ALSO NUMER¬ 
OUS RULINGS NOT SO FAR REPORTED 

ELSEWHERE. 

Mode of Citation—1925 P.C.L, 9. (Rev.) 

1917 P.C.L, 37, (Rev.) 


Edited by 

A. N. Khanna, Advocate High Court, Lahore 

AND 

Veda Vyasa, M.A., LL.B. 



PUBLISHED BY 

THE LAW REPORTERS, LTD., 

Maclagan Road, LAHORE. 


1st Edition, 2,000. 


Price Ks. 12. 



Printed by Malik Harbhagwan Pass at the Nav Jiwan Press,! 

published by him for The Law Reporters, Ltd 


\< ! P"\'FP ' ! TY ! 10. 

K DIVIS 1 

Acc j * o .»./•# 

! Dite .> • . * 



Lahore, anil 

. Lahore. 











CURRENT 



PART C. 



1914 — 1931 . 


NOMINAL INDEX. 


A 

Abakan Kh?n v. Kahla Singh 1920—11 
Abdul Haq v, Umar Din 1925 7 

Abdul Kb ali q Khan and 
others v. Oh. Mohammad 


Ismail Khan 

Abdullah v. Ram Dyal and 

1927— 

40 

others 

Abdul Rabraan v. Ghulam 

1931- 

-3 

Muhammad and others 
Abdul Qadir and another v. 

1926 — 

*33 

Mst, Rabia 

1917— 

*17 

Ahmad Khan v. Not* Khan 
Ahmad Khan and others v. 

1925- 

-2 

Parmanand and others 
Ahmad Khan v. Raja Khan 

1917— 

-10 

t 

and another 

1931 

-6 

• • ; 


Malik Ahmad Yar Khan v, 


Asa Singh v. Jawala Singh 1927—49 
Mat. Asghari Begam and 

others v, Thakar 1923—IS 

Mst. A jo v. Jagdip Singh and 

another 1922—7 

Chaudhri Ata Ilahi v. Chaudhri 
Fateh Dad Khan 
Atm a Ram v. Crown 
( Guru 1 Atma Singh v. Babu 
Aya Ram and others v, Arsla 
Khan and others 

B 

Baga Singh v. Shahab Din and 
another 

Bagh Din v, Karam Din 
Bahadur v. Sh*raf Ali 
Bahai Singh v. Jagat Singh 
Babawal v. Jhanda 


1929—14 
1928—32 

1921— 18 

1922— 19 


1920—7 
1928—1 
1930—3 
1931 — 16 
1928—21 


Crown 

1929— 

■40 - 

Baj Singh v.. Ch, Mushtaq 



Ajit Siugh v. Teja Singh > 

1930- 

-41 

Ahmad. /•. :• 

1931 — 

18 

Akbtar Ali v. Laik Ram 

1923- 

-2 

Bakhshi v. Ganga Sishe» and 



Allah Bakhsh v. Hakam Khan 

1929- 

-7 

another 

1921- 

-8 

Allah Bakhsh v. Jaban Khan 

1926- 

-37 

Bakhshish Singh and others 



Allah Dad v. Kbushi 



v. Tara Singh 

1927— 

18 

Mohammad 

1924- 

—3 

Balwant Siogh v. Ganpat Rai 

1927— 

■17 

Allah Dad Shah v, Mohammad 

1931- 

—4 

Bhadari and Bagavi v, Crown 

1914- 

-3 

Allah Diya v. Kari:a Bakhsh 



Bhaga and others v. Sohan 



annd others 

1926- 

-21 

Singh and others 

1931— 

•52 

Amar Nath v, Crown 

1928- 

-31 

Bhagwana and others v. Mehr 



Amar Singh y. Harnam Singh 

1922- 

-13 

Chard and othors 

1930— 

-12 

Ch. Amir Singh v. Pt. Rishi 



Bhagwan Singh v, Ganda 



Parkash 

1927- 

-42 

Singh 

19B1- 

-62 

Anant Ram v. M9t. Daropdi 

1925- 

-14 

Bhagwan Singh and others v. 



Arjan Das and others v. 



Ram Narain Singh and 



Diwaa Ohand and others 

1928 - 

-36 

others 

1922 



Gb. Bhagwan Singh v. Jam 
Ghnlam Rasul 

Bhai Cbaman Singh and 
others v. Sardar Mohammad 
and others 

Bharat Sin fill v. Crown 
(Santo Bhim Sain v. Fazal 
Bhola and another v, 
and others 
Mat. B!iot v. Bachna 
MM. Bl.nl i & others v 
Man Sit gh and 
Mst. Bihi v. Mst. FM 

others 

Bislian Das v. Baws 
man Singh 

Bishan Sarup and others 
v. Multan Singh and others 
Bud ha Singh and an o* her v. 

Sarup Singh and others 
Bulanda v. Sawaran Singh, 
Bata v. Jai Chand 


1927—14 


1927—16 
1923—17 
J 916—3 



1931- 

-4 


1929- 

-14 

. Munshi 



others 

1927- 

- 4 3 

iii)a and 

1929- 

-36 

l Perdu- 

1929— 

■24 


nominal index 

(R. B. L) Diwau .Chand v. 
Crown. 

Diwan Singh. v. U.iagar 
Singh. 

(Khan) Dost Muhammad Khan 
v. Jiwan and others 
Dwarka Das v. Bachman Das 

and another- 

F 

(Rai) Faiz Mohammad Khan 
v. The Crown. 

Farida v. Sham Singh and 
others. 

Fateh Khan v. Met. Hayat 

Bihi , 

Foroze and others v. Bahadur 

end others 


1924—19 

1931—49 

1929—12 

1925—4 


1927—44. 
1923—8 

1931-38 


1925—16 


1931—25 


1927 

1931 


46 

55 


1928—36 


1920— 22 
1930—34 

1921— 21 


Chan an Singh and others v. 

Met Sant Kanr 
Chanan Singh and others v. 

B sheu Singh and others 
Chanda Singh and others v 
Jiwan Singh and others 
Chr.ndar Parkash v, Lrkshmi 
Naraiu 

Charanji Lai and another v. 
Din Muhammad and 
another 

Cheta v. Baija and others 
Cheta v. Balia and others 
Chhittar v. Are Malmali 
Chuha and others v. Asa aud 
others 

Chuhar Khan v. Crown 

D 

Daman and othors v. Pheru 
Singh aud others. 

Dani and otheia v. Chbaju 
Khan and other 
Daya Sahei v. Crown 
Dhani Ram and others v. 
Goshaun 

Dial Sing! 1 , v. Indar Singh 
Met. Dillo and others v. 
Kapura. 

Mst, Dillo v. Kapura 
Dipo Mai v. Jiwan 

(R. B. Lala) Diwan Chand 
v. Crown. 


1929— 34 

1930— 29 


1917—1 

1931—57 

1930 — 23 
1929—22 
1927—19 
1927—19 
1924—J 7 

1922-4 
.1931 -42 


1930— 23 

1923-5 

1931— 37 

1930—10 

1920—12 


Gali yo v. Devi Das 
Gajjan Singh v. Crown 
Ganeslii and others v. Trikha 
and others 

(R. S. Lala) Ganga Ram v. 

Muhammad Bakhsh 
Gaurdhan v. Hari Ram 
Gela Ram aud others v. Ganga 
Ram and others 
Ghadi Ahmad v. Amin Chand 
and others 

(Pir) Ghazanfar Hussain v. 

Mohammad Vasin Khan 
G hul am Haidar v. Amir 
Haidar and others 
Ghulain Mohammad aud 
others v. Salabat and others 
Ghulain Mustala v. Basaut 
Singh 

Ghulain Mustafa v. Fazal Din 
and others 

Ghulain Rabbaui v. Maji 1929—9 

Ghulain Rasul v. Khushal Chand 1925—3 
Gilani Shah and another, v. 

Ms f . Hassan and others. 

Gobind Jas v. Moti Singh 
Gurdas Mai v. Grown 
Garu Dutt and ethers v. Dr. 

Kart a r Singh 


1929 — 
1929- 

-47 

-6 

1019— 

-19 

1922- 

-10 

1929- 

-27 

1919- 

-17 

1928- 

-34 

1929- 

-13 

1922- 

-16 


1919—14 
1 929 —6 
1929—24 


1915—6 


1931 

19J0 

1931 


77 

32 

■41 


1924—8 


H 

Haidar v. Crown 
liar bans Singh v. Sardar 
Gnjjp.n Singh 

Har 

+* * 

v. (Jamudar) Bur Singh 
Har Da* v. Lai Singh 
Hardial Siugh v. Jhanda Singh 


1919—15 

1919—6 

1928—30 

1922—15 

1931—15 



nominal index 


Harditta and others v. Sardar 
Gajjan Singh 

(Sibedar Major) Harnam 
Singh v. Jaswant Singh 

Harnam Singh and another, 
v. R. S.Rana Opindra Chand. 

Haransm Singh v Bban Singh 

and another 

Hashri v. Pir Sant Das. 

Mst. Hayat Bibi v. Jalal Din 
and others 

Hira and others v. Nihal 
Singh and others 


1928— 20 
1931—29 

1926—9 

1929— 29 
1931—15 

1924—6 

1914—12 


I 


Ham Din v. Sultan Khan 
Imam Bakhsh ^Vali 

Muhammad and others 
(Sheikh) Imam-nd-Din V. 

Faz \1 Karim and others 
Indar Singh v. Mst, Lachhmi 
Devi 

j 

Js,i Dev Singh v. Crown 
Jai Dev Singh v. Orotvn 
Jai Karas and others v. Nathu 
Ram and another 
.Taimal v. Murari Lai 
Jalal v. Mutalli 
Jamna Ram v. Sulainan Khan 
(Laia) Jaswant Rai Taneja 
v. Crown. 

Jawahar Singh and others v. 
Labhu Singh. 

Jawala Ram and others v. 
Jamala 

Jawala Sahai v, Guran Ditta 
Jawand Singh and Hazara 
Singh v. Dalip Singh 
Jhanda v. Bahawal 
Jiwa v. Karam Bakhsh 
Jiwan and others v. Moham¬ 
mad Hayat 

Jiwan Das v. Slur Muhammad 
Khar, 

Jiwan son of Mohammad v. 
The Crown 

Mst. Jiwani v. GangaRam 
Jodh Singh v. Crown 

K 


1928.. .46 

1928.. 16 

1928.. . 40 

1926.. 35 


1929 ..28 

1929.. .35 

1926.. 41 

1926.. .17 

1931.. .48 

1929.. 32 

1926.. .13 
1931. 75 

1929.. .26 

1927.. .1 

1923.. .15 

1929.. .38 
1925 ..1 

1920.. 3 

1926.. 30 

1922.. .17 

1919.. .7 

1928.. .7 


1928.. .45 

1931.. .13 


(Capt.) Kabul Singh Bahadur 
v. Risaidar Nur Khan 
Kale Khan v, Khair Din 
Kalu and others v. Kashi Ram 1924.. 16 
Kalyan Singh v. Haidar 1928...53 

Kamal Din. y. Crown. 1929.*.42 


Kanwan v. Nathu Singh 
Kanya Singh v. Ram Cbandar 
Karam Ilahi v. Chanan Singh 
Karam Ilahi and others v. 

Hari Kishen and others 
Messrs. Kaul Mai Sluri Mai 
v. Crown. 

Cb. Kehri Singh v. Crown. 
Kesar Singh v, Mulk Raj 
Khadim Hussain Khan v. Mst. 

Muard Bibi 
Khair Din v. Jamu 
Khalas Khan v. Karam Dad 
Khan Bahadur v. Fateh 
Mohammad and others 
Khan Zaman v. Mst. I ardar 
Bibi 

Kharak Singh v. Bulanda 
Khnshi Ram-Kirpa Ram v. 
Atma Nand 

Khushi Mohammad v. Mahant 
Gobind Dass 

Kidar and others v. Jhabru 
Khan 

M«t, Kimon v. Jiwan. 

Kirpa v. Nasib Singh and 
others 

Kirpa and another v. Tirhu 
and others 

Kirpa and another v. Shah 
Muhammad 

Kot Deffadar Ahmad Khan v. 

Nawab Khan 
Kura v. Man Singh 

L 

Labh Singh v. Crown 
Labha v. Tulsi and e others 
Labhu v. Balwant’Singh and 
others 

Labhu and others v. Uttam 
and others 
Labhu v. Hamira 
Lahna and others v. Crown 
Lajja Ram v. Ghausham 
Sardar Bahadur Captain 
Lakha Singh and others v. 
Crown 

Lakhi and others v, Amar 
Singh and others 
Lakhi and others v. Malik 
Dost Mohammad Khan and 
others 

Lakhmi Chand and others 
v. Khan Mohammad and 
others 

Lakhmi Das v. Hayat and 

others 


* - 

6 

1915.. .1 

1931...11 

1924.. . 1 


1921.. .31 

1991.. .2 

1920.. .14 

1927.. .49 

1915.. .7 

1924.. .18 

1926.. .32 

1925—13 

• 1924...2 

1928.. 28 

1927.. 36 

1931.. 40 

1921.. 21 

1928.. .41 

1918.. .1 

1918.. 4 

1931.. 5. 

1923—7 

1917—25 


1921.. 20 

1915.. .10 

1931.. 59 

1931.. 66 

1916.. 7 

1928.. .24 

1929.. 3 


1930...21 
1916..1 


1914.. 14 

1922.. .16 


1915...2 


7 NOMINAL 

Lai SiDgb alias Lai Lin v. 

Maluk Singh and others 1915..1 

Lai Chand and another v. 

Crown 1927...8 

Lai Sirgh and others v. 

Crown 1930 32 

M. 


Mai an Singh and others v. 

Narain Singh and an¬ 
other 1914...1 

(Ch.) Mahla Singh and others 

v. Crown 1931.. 8 


Mahtab Singh and others v. 

Haunsu and ethers 
MaDgal Singh v. Milkha 
Singh and others 
Mangal Singh v. Thakar Singh 
and others 

Mangat Rai v- Nand Kifhore 
Mst. Man Kair v. Harnam 

Sirgh 

Mansabdar Khan v. Crown 
Manzur Ali v. Amir Ali Khan 
acd'others 

Mashir Ali v. Malik Cbiragh 
Khan 

(Chandhri) Mehr Singh v. 

Dewan Fateh Singh 
Mela Ram and another v. Hami 
and others 

Memmon and others v. Allah 
Bakhsh and others 
Miran Shah and others v. 
Kalya and others 
Miiza and others v. Kanshia 
Mohammad and another v, 
Jhanda and others 
Muhammad Bakhsh v. Muham¬ 
mad Iqbal 

Mohammad Din v, Jalal-ud- 
Din 

Mohammad Din v. Shah 
Mohammad 

MoLammad Din v, Shah 
Mohammad alias Shahu 
Mohammad Ghafoor v. Balu 
Mohammad IIahi v. Fazl Ilahi 
(Khan) Mohammad Khan v. 

Ghulam Mohammad Khan 
Mohammad Masud aod others 
v. Shiv Charan Lai and 
others 

ohammad Usman Khan v. 
Ala Mohy-ud-Din and 
Muothers 


1926.. .19 

1923.. .9 

1928.. .27 

1929.. .15 

1929.. .2 

1931.. . 44 

1980.. .28 

1918.. .9 
1931 ...15 

1921.. .9 

1931.. .63 

1931.. 28 

1926.. .24 

1981.. .74 

1929.. .41 

1921.. . 9 

1927.. .9 

1927. ..86 

1926.. .11 

1921.. .1 

1928—21 

1930.. 8 


1926...38 


Muhammad Yaqub v. Jawaya 
known as Allah Jawaya 1928 ..38 


INDEX 

Mohan Lei v. Crown 

Mohan Lai v. Mohammad 
Hcyfct and another 

Mcbkain Din v. Chirag Din 
and others 

Mobna v. Firm Paras Ram- 
B .nu Mai 

Moti Ram and others v. Sadiq 
Mohammad 

Mogbla. and another v. Crown 

Mula Singh and another v. 
Muhammad Sher and an¬ 
other 

Mula Singh v. Fazal Hussain 
Shah 

(Pir) Mulk Shah v. Nathu and 
others 

Mulraj v. Indar Singh and 
others 

Miicshi Ram v. Crown 

Mun&hi Ram v. Crown 

Munshi Singh and others v. 
Bhagwan Singh and an¬ 
other 

Mst. Murad Bibi v. Khadim 
Hussain 

Murid Hussain Shah v. Jawala 
Sakai 

Mushtaq llai v. Crown 


8 

1930—37 
1931 . 53 
1924...5 

1931.. 10 

1926.. .15 

1926.. 26 

1931 69 

1924.. 12 

1918.. .11 

1928.. .50 

1928.. .45 

1928.. .52 


1924.. 13 
1917 ..15 

1929.. .19 

1931.. .59 



Nu hi Bakhsh v. Faiz Rasul 
Nadra and others v. Mst. 
Nihal Devi 

NaiDu Ram v. Rahim Khan 
Najaf Shah v. Dewan Bahadur 
Dewan DaulatRam 
Nauak Chand v. Grown 
Manuk Chand v. Crown 
Nanak Sirgh v. Bhola Singh 
Narain D*s v. Bhimi Ram 
(Mirza) Masir Ali Beg v. 
Indar Sain 

Natha Singh v. Abdullah and 
another 

Nathu, son of Mohkam Din 
and others v. Ali Bakhsh 
and others 

Nathu v. Bishna and others 
Nathu v. Lala Mehr Cliand 
and others 

Nau Nihal Singh v. Mangal 
Singh 

Nawab Ali and Ismail v. Lai 
Si ugh 

Nawab and others v. Ganda 
Mai 


1931—54 

1926.. 6 

1929.. .45 

1926.. .28 
J929..20 

1929.. 39 

1923.. .3 

1928.. 8 

1928.. .35 

1931.. 32 


1923.. 16 
1914. ..16 

1931.. .66 
1926 ..25 

1914.. 5 


1931...47 



NOMINAL INDEX 


Nawab and others v. Mst, 
Rabia Bibi 

Nazir Ahmad v. Jalal 

Mst. Nazir Fatima v. Mst. 

Bismillah Begam 
Nizam Din v. Mehtab and 
Others 

Nizam Din and others v% Mst- 
Wazir Begam 

Nura and others v, Mst. 
Bakho 

Nura anu others v-. Crown 
Nur Bakhsh v. Crown 

P 

(Risaldar) Parduraan Singh v, 
Mit Singh 

Parma Nand v. Ram Lai and 
otheis 

Partap Singh v. Mangal Singh 
Pat Ram v. Abba and others 
Pir Bakhsh v. Yar Muhammad 
Phalangar Khan v. Khan 
Phula Singh v. Santa Singh 
Prem and others v, Hira and 
another 

Prem Singh v% Kisheti Singh 

and other 

Pohu Lai v. Kapura acd an¬ 
other 

Pokhar Dass v. Amir and 
others 

Q 

Qabul v. Khairan and others 
Ch. Qasim Khan y. Ch. Dial 
Singh 

Qutab-ud-Din ai d others v* 
Shibbu and others 

* R 

Rahmat Ali v. Abdul Rshman 
and others 

Rahmat Ullah and others v. 

Umar and others 
Raja y. Sarang 

Mal v. Gurbachan Singh 
(Mian) Rajindra Singh v. 

Pandit Narain Chand 
Ralla Singh v. Wazir Singh 
Ram Chand and others v, 
Kishan Chand and others 
Ram Dass and Badlu v. Udmi 
Ramjilal and others v. 
n Mangal Singh and others 
tLJ Ram Lai and others v. 

Crown 

Ram Rattan and others v. 
Devi Rain and others 


1928.. 1 

1929.. 3 


1931...39 


1926...40 
i 930...19 


1929...1 

1931.. .20 

1931.. 19 


1927.. .11 

1926.. .10 

1928.. .5 

1917.. .9 

1925.. .11 

1931.. .9 
1929.- 44 

1926.. .8 



1931...72 


1917.. .5 

1930.. .1 
1930...38 

1930.. 9 


1921.. .17 

1921.. .4 

1931.. .33 

1931.. .76 

1930.. 31 

1929.. 23 

1919.. 1 

1920.. 15 

1921.. .15 
1931 ..46 

1926 M 4 


Raumast Khan and others v. 
Amir Mohammad Khan and 
others 

Rattan Chand v. Manak 
Chand and others 
Rattan SiDgh v. Naranjan 
SiDgh 

Rodu v. Mst. Taiwan Kaur 
and another 

Rugha v. Moghli and others 
Ruiia Singh v- Dharam Sit gh 
Rup Ram v- Sada Sukh 

s 

Sadda Singh and others v. 

Kirpala and others 
Sadhu Ram and another v, 
Miri Mai 

Sadhu Singh v. Diyal Sirgh 
Sahib Singh v. Sardnl Singh 
Saide Khan v. Mohammad 
Afzal Khan 

Said Khan v. Lai Khan 
Sajjad Hussain Khan v. Zar- 
gham Hussain and another 
Salih Mohammad v. Mehar 
Singh 

Sampuran Singh v. Gurbachan 
Singh 

Sampuran Singh and others 
v. Gurbachan Singh and 
others 

Santa Singh v. Sardarui Meh¬ 
tab Kaur 

Sanwan Singh and others y. 
Buta 

Sardar Khan v. Gul Moham¬ 
mad 

Sardara Saleh and others v. 
Mehra and others 
Sardar Singh v. Lai Khan 
(Guru,) Sardool Singh v. Sun- 
dar Singh and others 
Sarupa and others v. Kundan 
Lai and others 

Sattar and another v. Mst. 
Jawai 

Mst. Satto v. Wishan Das and 
others 

Captain Sawan Singh another 
v. Mst. Prem Kaur 
Sewa Ram v. Crown 
(Subedar-Major) Sewa Singh 
v. Chanan Singh 
Shahbal and another v. 
Mathra Das 

Sham Singh and others v, 

Amarjit Singh 


10 

1927.. .12 

1920.. .13 

1927.. 48 

1927.. .10 

1914.. .10 

1928.. .25 

1926.. .29 

1920 , 10 

1931.. 1 

1928.. .22 

1929.. .32 

1927.. 8 

1930.. .17 

1931 ..23 

1919.. .10 

1921.. .14 

1921.. 7 

1925.. .12 

1918.. .16 

1923.. .10 

1929.. .31 

1922.. .5 

1922.. .23 

1917.. .23 

19.8.. 13 

1930.. .37 

1928.. 44 

1926.. .1 

1930.. .13 

1924.. .14 
W80.m26 




nominal index 


Sher Ahmad v. The Crown 

Sher Singh v. Feqina 

Sheo Bakhsh and others v. 

Mahipnt and another 
Shahabal and another v. 

Mathra Das 
Mat, Sbarafan v. Imam 

Sheo Lai v. Bhoj Raj 
Shiv Dev S-ngh v. Kartar 
Singh and others 

Shiv Lai v. Lalu 
Lt, Sardar Sikandar Hayat 
Khan and another v. 

Crown 

Singh Ram and others v. 

Data Ram and others 
Siraj-ud-Din aad others v. 

Dit Mai and others 
(Ch.) Sobha Singh v. Hnkam 

Ohand 

Sobha Ram v. Girdbari Lai _ 
Sohna Allah Lok v. Khaw^a 
and others 


1927.. .37 

1926.. . 44 

1925.. .10 

1925...5 
1930 ..14 

1929.. .10 

1927.. 15 

1923.. .12 


1927.. .5 
1921 .12 

1926.. 21 

1927.. 38 

1928.. 4 

1915.. 4 


ana oinerb --- 

Mst Sarasti Devi v. Mst. Lakhmi 1926 . .5 

. V ™ m_ n m A rrr • > 1Q9Q ft 


1U.OO. — - 

(Ch.) Sabe Khan v. Crown 
Subha alias Behari and others 
v. Dasaundha Singh 

Sudh S'Dgh v. The Crown 
Sultan v. Lakhu Ram 
(Mohant) Sundar Singh v. Pt. 

Chhajju Ram 
Surain Singh v. Crown 
Surain Singh v. MeDgh Singh 
Surjan Singh v. Basant Singh 
and others 

Sundar Das and others v. 
Mehra Shah and Nur 
Shah 


1929.. 8 

1°30..40 

1927.. 4 

1917.. 7 

1921.. 17 
1930 ..31 

1928.. 47 

1920.. 1 


1930..6 


Taj-ud-Din v. Crown 
(Sardar) Teja Singh V. Rahim 
Bakhsh 

Tek Ram and others v. 
Khnshi Ram 

Chowdbri Thakar Das v. 

Sultan Bakhsh and others 
Mr. Theopbilus v. Crown 
Tiratli Ram and others v, 
Mst. Nihil Devi 
Mst. Toti and another v. 

Maluka 

Tuhi Ram v. Bhola and 
ethers 

u 

Ujagar Singh v. Crown. 

Ujagar Singh and others v. 

Hussaina and others 
Umar Hayat and others v. 
Fazil and another 

V 

Vir Bhan v. Lakhmi Datt 
and others 

Vir Singh and others v 
Kala Singh 

w 

Wali and another v. Imam 
Din 

Wali Mohammad and others 
v. Rahinat Ali and others 
Wali Muhammad and others 
v. Umar and others 
Waryan Singh v. Sunder 
Singh 

Yuaaf v. Mohammad Aslam 
(Shaikh) Zahur-ud-Din v. 
Sardar and others 


Tara Chand and another v. 

Charan Lai and others 1930..41 Zaida an d others v. Crown 

Tara Singh and another v. 

Mst. Iso and others 
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1914 — 1931 . 


SUBJECT INDEX. 


A. 

Appeal— See also ( i) P. L. R. Act, S, IB. 

(if) P. T. Act, S, 80. 


—Amendment in law not brought 
to the notice cf Single judge—Division 
Bench hearing an appeal under Letters 
Patent may not uphold judgment which 
is wrong. 1920—10 

—by reversi nei—against sanction tor 
sale—maintainability. 1S28—15 

—competency of—mere removal of name 
from candidates’ list—not tantamount to 
refusal to promote—selection of a Head 
Treasury Clerk—if comes under rules. 

1928—35 

—head vernacular clerk candidate—re¬ 
moval from the list of—rule XVI, 
Appendix E to Financial Hand Bock 

No- 2. . 1928—52 

Allotment of street—original lay-out in¬ 
terfered with—objection filed after a 
great, delay. 1924—13 

Appointment of female —only relation 
of founder of village—widows of head¬ 
man—village unusually compact. 1919- 7 


Canal— -Kuhl 



in Kangra 


District. 


—19 

Canal and Drainage Act (8 of 1873), 
Rule 32— Irrigation by zamindars by 
wrong water-course—penalty can be 
legally levied. 1931—20 

Character Roll —adverse entry in— 
appeal therefrom. 1929—8 

Civil P C. (V of 1908), S. 10 —“matter 

in issue”—meaning of. 1927—14 

—Ss. 48,51, 72,0,21, r. 30, and, 

Punjab Alienation of Land Act, S. 16 


(l).—Power of Revenue Court to order 
temporary alienation of the land of an 
agriculturist judgment-debtor in execu¬ 
tion of s-mple money decree against 
him C. P. C., S. 48—applicability. 

o oo 1917—10 

S. 8o, O. 22, r. 6—joint and several 
relief against all defendants—death of one 
defendant—legal representatives not 
brought on record within time—suit if 
abates against all—minority of plaintiffs 
ro bar tor limitation 1927—43 

—S. 88, O. ^8, r. 12—Potato crop—not 
to be attached before judgment. 1931—32 

^s. 115 mistake of law—no ground 

or revision—flagrant breach of justice— 
cause for revision 1931—45 

—S. 151 —Scope 1928—40 

Classification Rules— Rule XVI. Append¬ 
ix E—Financial Hand Book No. 2—Head 
Vernacular Clerk—candidate 1928—45 
Colonization of Government Lands 
Punjab Act 1912, S. 24 —new colony in 
existence for 12 or 15 years—liability of 
grantee to fulfil conditions of personal 
residence—resumption of land under— 
notice contemplated under section. 

1931—21 

Crown lands —disposal of—unrestricted 
powers of Government—no locus of third 
party to appeal or to apply for revision 
against an order on such appeal—right 
to petition to Government or Government 
officer to exercise discretion in other 
than judicial capacity recognized 

1931—19 

-grant of—proprietary rights to a 

widow of the last incumbent—subsequent 



3 


resiling therefrom is unjustified 1928—44 
Custom—inheritance—m <therles« daugh¬ 
ter-preference to the widDW of \q 
deceased. 1931—89 

—riwaj-i-am—married daughters v c 
aterals. 1930-2B 

D 

Dismissal —contradictory and false state¬ 
ments—dismissal, if proper 1928 --1 

Document—ins efficiently st imped— rejec 
tion in toto—irregularity 1928 15 

E 

Exc;s> Profit^ Act—as es m^nt under 
validity of 1921 2 

Excise Act, S-\ 01 ■ i), 80—>hence under 
S. 61 fa' 1 —whether comnotmdable 

1929-39 

Excise Sub Inspector—duping a person 
to make him an informer transfer, if 
justified 1928 31 

F 

Fundamental Rules 50 fb) ministerial 
servant of 55—duty of Deputy Com¬ 
missioner’s wishing t"> havo such servant 
till 60—application by Deputy Com¬ 
missioner for extension—order of refusal 
by Commissioner—roid ab initio 19^8—7 

—reversion ti substantive p^st—appeal— 
removal from list of candidates 1931 59 

G 

Government service —‘ Provisional sub¬ 
stantive ”—meaning of 1931—37 

Grant— acquisition of occupancy rights 
and building a residential house—ab¬ 
sence of technical residence 
for entire confiscation. 

—mere absence from 
ground for confiscation 


SUBJECT INDEX. 

is obviously ill-judged 


no ground 

1931-44 


Chuk 

1931 


no 

•42 


I 


Inamkhor —appointment by Deputy 
Commissioner—interference by the Com* 
missionei—competency 1927—8 


of 

in- 

son 

-36 


Lambardar —appointment—ohange 
religion or dismissal of father for 
competence does not disqualify 

19 2 8 — 

—appointment of—Collector'^ choice— 
appointment by officer—when not to be 
interfered with 
—appointment—Collector's 
person not within the degree 
in Land Revenue Rule 17 (ii) 


1918—9 
choice— 

proscribed 

fa) — order 


1931—IB 

—appointment of—consideration in— 
Collector s choice ; 1931—11 

—appointment—Collector s choice to 

be maintained 1927 —49 

—appointment of—father acquitted on 
appeal—absconding of candidate s uncle 

1929—3 

—appoin'ment of—faiher convicted but 
acquitted on appeal—whether sufficient 
cause for passing over son 1929 32 

—appointment of—gift to person by bro¬ 
ther to keep lambardari in family—gift 
l:kely to bo challenged by reversioners— 
in ground for not appointing 

1928—22 

—appointment, of—hereditary principle 
—departuro from—advisibility 

1931—4 

—appointment of—man serving as patwari 
—Collector’s powers in regard to appoint¬ 
ment 1926—32 

—appointment—neor nlation dismiss¬ 
ed forbad livelihood—is no bar to—open¬ 
ing of the History sheet in the police 
—serin ns disqualification 1927 48 

—appointment.—passing ovor of lieir- 
effect 1931 54 

—appointment of—person holding tlie 
largest share in mauz '.—the fittest for 
app'inhnent 1926—28 

—appointment of -pre f erenco to be 
given to candidate residing in Chak— 
lambardari not, to bo inducement to retire 

1928—30 

-appointment of—religious faith— 
electoral roll not a conclusive evidence 
of 1927—38 

—appointment of— rule of heredity to 
be applied 1931—76 

—appointment of woman—services 
rendered by her husband —sex, whether 
a bar 1925—12 

—Collector’s choice—Clinks belonging 
to Government 1930—41 

—Collector’s choice—dismissal for being 
involved in debts—grand-on gifted with 
land not. a suitable choice 1928—4 
—Collector’s choice to le upset when 
he has not weighed arguments—rule of 
heredity to In allowed 1931—76 

—creation of new post.—appointment 
of a second Lambardar—increase of 
work 1926?—2B 

—creation of new post—existing 

Lambardar obnoj ius— income from the 
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Lambardar. 

village quite sufficient to support two 

1922—13 

—creation of new post—L^nd Revenue 
Rules—small village of 1000 ?cres— 
number of Lambardars 1929—47 

—creation of new post—object of 
second Lambardar—being of same 
tribe as another Lambardar—no disquali¬ 
fication 1931—9 

—creation of new post—promising 
of post to a person enlisting in army— 
rewarding of the person—if justified 
—dismissal 1931—49 

—dismissal —absentee—negligence 

1924—1 

—dismissal of—jffecfc— presumption as 
to influence of dismissed Headman on 
bis sons and relations — Land Revenue 
Rule 17 1928—28 

—dismissal of father—son n^t under 
the influence of father— oot excluded 
from LambarJari—C P.C.,S. 149—appeal 
filed ia time—deficiency in Court fee 
made up—represented after time— 
Limitation Act, S* 5—time may be 
extended 1923—12 

—dismissal of—statements m^de before 
the police and the magistrate—discre¬ 
pancy—no sufficient cause 1929—*8 
—disqualification—neglect of duty- 
father excluded for bad record—appoint¬ 
ment of son under father’s influence un¬ 
justified. 1923—10 

—Headmin dismissed—Collector’s dis¬ 
cretion not to appoint 19z7—37 

—hereditary claim—seven years’ service 
ending with dismissal—Land Revenue 
Rules, rule 17(l)—para. 455 of the Colony 
Manual—Collector’s discretion 1930—13 
succession—disqualifica'ion—minority 
father dismissed for cffence not in¬ 
volving moral turpitude—minor son may 
be appointed 1926—11 

succession—disqualification—mionority 
father dismissed—minor son with a 
sarbarah not under the influence of the 
dismissed Lambardar—may be appointed 

1929—41 

—succession—failure of father to produce 
a witness in a criminal case—effect 

of _ 1930-31 

success’on—father convicted of mur¬ 
der—eligibility of son 1931—43 

—succession—fattier guilty of causing 
grievous hurt—right of the heir—Land 
Revenue Rule 17 (2) (b)—power $f 


C .Hector 1931—49 

—succession—hereditary claim—absence 
—no lisqualification 1927—49 

—succession—Lambardar dying issueless 
—matters to be considered—decision on 
rival claims 1918—9 

—succession—neglect of duty—failure 
to assist in recruiting—whether a fit 
ground for exclusion of the family from 
succession to the office. Is 19—15 

—succession—primogeniture—Land Re¬ 
venue Act (XXXtII of 1871)—under rule 
No. 17 (ii) the nearest eligible heir 
according to the rule of primogeniture 
must be appointed—absence of a note by 
the Revenue Officer that the claims of 
a heir passed over for one reason or other 
should oe considered on tne occurrence 
of next vacancy is very material. 

1930—3. 

—succession—principle as to—candidate 
not likely to reside permanently 1924—11 
—succession—principle as to—claim of 
person entitled to succeed under rule 17 
cl. (ii'—not to be set aside though ap¬ 
plication made after delay 1925—3 

— succession—right of adopted son— 
presence of heir entitled under ordinary 
rule—adopted son if entitled to succeed 
—Revenue Rule 17(2) a 1929—23 
—succession—right of brother—estate 
ceasing to be Government—succession 
to Lambardari—rules governing. 1929—3 
—succession—right of he ir—appoint¬ 
ment of—hereditary rights. 1923—9 
—succession to a dismissed Lambardar 
—appointment of—dismissal for embez¬ 
zling land revenue—eligibility of relativ¬ 
es affected—Land Revenue Rule 17 (2) 

proviso (b) 1928—25 

—succession of—dismissed Lambar¬ 
dar—hereditary principle—convicted 
Lambardar—grandson, if eligible 

1929—27 

—succession —working still for illicit 
distillation—village of Lambardar dis¬ 
missal—nephew not eligible as being 
under his influence 1931—55 

—Zaildari and Lambardari cases—party 
holding up a part of case for Appellate 
Court—not to be encouraged—Collector's 
choice—person having superior claim 
regarding matters in rule 15 of Land 
Revenue—selected by Collector—reversal 
by Commissioner Collector's—order to be 
restored. 1928—5 


/ 


SUBJECT 


1917—25 

claim— 
1920—12 

Revenue 


Lamba^dar — appointment hereditary 
claim—Punjab Land Revenue Rule 17 
(II)—imperative nature of 

—appointment, — hereditary 
want of assistance in the War 

—dismissal—Punjab Laud 
rule 1G (ii) (d)—criminal propensities 
of the Lambardar—summary inquiry 
unjustified—mere police reports are not 
sufficient grounds to act upon 1921 20 

—selection by Collector to be main¬ 
tained. 1931 48 

—Landlord and tenant —contumacious 
holding over—more than double rent 
claimed—whether excessive Contract 
Act. S. 74. 1928—50 

—suit for ejectment—landlord receiv¬ 
ing rent pending ejectment proceed¬ 
ings—effect of 1931 25 

Land Revenue Rules— nature of— 
Financial Commissioner only to inter¬ 
pret them 1928—28 

Limitation Act, S. 5— applicability 
to proceedings before Revenue Officers 

1931—47 


INDEX 

-S. 33 


8 


■cut from 


Raj Bah—penalty 

1930—32 

-Ss. 77 and 33, rules 32 and 33- 

breach of canal-flooding of ^5-26 
penalty 

-Canal Rule 100 -benefit o^donbt 

O 

—Occupancy rights—agreement confer- 
ring rights of occupancy on persons 
breaking up culturable land right ia 
respect of a plot 1931 o 

P 

Patwari —dismissal for inefficiency 
Financial Commissioner not to interfere 
—no right of appeal. 1928 1< 

—Not Government servants—their 
dismissal—Civil Service Rules. 

Practice —Collector passing orders—to 
write a self-contained order 1928 17 

—Decision of superior Courts—duty of 
subordinate Courts 1919 1 

—judgment in back cases 1927 8 

—pleadings—plea raised at a late stage 


-S. 14. —childless widow selling right, 
of occupancy—suit against vendee after 
widow’s death—limitation—sui ti e 1 in 
Civil Courts within limitation—hi id in 
Revenue Court after limitation—suit to 
be considered to be within time 

1928—27 

—Arts. 120 and 144 —occupancy rights 

sold—suit by the landlord for posses¬ 
sion against the vendee—Punjab Ten¬ 
ancy Act, S. 77 (3). (h). 1915-10 

—Art. 120 —suit for a share in the 
profits of an estate—Punjab Tenancy 
Act, S. 77 (3) (k). 1915—7 

M 

Mafidar — batai paid to him in the past by 
the cultivating owner—whether entitled 
to a share of produce. 1916—3 

Minor —sale during minority—mutation 
effected after attaining majority—vali¬ 
dity of sale. 1925—7 

N 

Naib-Zaildar —application after appoint¬ 
ed date—power of Collector to appoint 

1928—1 

Naib-Tahsildar —disregard of rules— 
whether sufficient for suspension 1926*—l 

Northern India Canal and Drainage Act, 


Promotion to higher grade of Superin¬ 
tendent —order regulating—language cot 
to receive technical or strained interpre¬ 
tation—principles governing good ser¬ 
vice allowance in para. 18 of Standing 
Order 44—application to new system of 
grade promotions 1920—2 

Punjab Alienation of Land Act, S. 3— 

permission to sell to a non-agriculturist 
—alienor an issueles°, old and indebted 
Zamindar—Land Administration Manual, 
para. 37 (lii) (b) —sanction may not be 
granted 1923—15 

—S. 6 —mortgage under—whether redeem¬ 
able under S. 1 of Punjab Redemption of 
Mortgages Act 1917—23 

— S. 6 (a) —parties of different status— 
transaction to be treated as one falling 
under S. 6 (1) 1925—8 

— Ss. 6(0 (a' and 7 (3)—redemption of 
mortgagee— porportion of I mortgage—debt 
to be paid 1924—14 

— Ss. 6(0 and 7 (3) —redemption of usu¬ 
fructuary mortgage during its currency 
under S. 7 (3)—computation of amount in 
case of produce rent—interest—current 
interest at a reasonable rate on successive 
balance of the princpal outstanding from 
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Punjab Alienation of Land Act. 

time to time to be included. 1920—? 

—S. 6 ( 1 ) (a'l —suit for redemption unde r 
S. 7—powers of Deputy Commissioner to 
determine what is due 1917—7 

—S. 7 —allowing 5 per cent, simple in¬ 
terest is too low 1925—5 

— S. 7 (5) —execution of decree—aliena 
tion of land of an agriculturist judgment’ 
deb^.or not a mortgage under S. 6 —Col¬ 
lector debarred from proceedings under 

S, 7 <b) 1926—15 

—S. 7 —lease or mortgage —terms of 
he deed 1924—12 

— Ss. 7 and 6 —mortgage under S 6 — 
subsequent mortgage to an agriculturist 
with the right of redemption 1917—23 


-S. 20 — appearance of legal practi¬ 
tioner 1927—16 

S. 20 (a)—-death of original tenant— 
the term “ Male lineal descendant ’’—if 
includes an adopted son—registered deed 
of adoption—Revenue Officer, if bound 
to take notice of 1926—35 

—S. 15 —not retrospective—instalment 
purchase.—balance of interest—due from 
ex tenant—right of former 1915—6 

Punjab Colonization of Government 
Lands Act (V of 1912; a. amended 
by Act (III of 1920», S. 7 —order based 

en equity and justice- no interference 
on revisiou 1929—1 

—Ss. 20, 21— female tenant holding 

till remarriage—land reverts to land¬ 
lord—succession—P. T. Act, S. 59. 

1923-1 


-S. 7 (3) —power of Deputy Commis¬ 
sioner 1917—7 

— S. 7 —sub-section (3)—right of redemp¬ 
tion—insolvency of mortgagor—his 
rights vest in the Official Receiver 

1923—13 

— Ss. 8 and 6 —successive mortgages 
n der S. 6 —validity —.'emotive rights 
£ mortgage 1917—23 

—S. 9 (2) (3) —mortgagor denying exe¬ 
cution of jurisdiction—Deputy Commis 
sioner to decline 1915—2 

— S. 9— original mortgage of 1883— 
material variation of terms in 1906 — 
Deputy Commissioner has power to order 
e demption 1927—16 

— S. 9 —person having status of a Raj¬ 
put Tur from birth—adoption of profes¬ 
sion of Qasab and effecting of mortgage 
—mortgage to be brought in accordance 
with provisions of Land Alienation Act 

1931—41 

— S, 11 —lease for twenty years--option 
given to tenant to remain afterwards— 
validity 1928—50 

— S, 13— notification of 1910—has not 
retrospective effect 1930—37 

—S, 16 and S. 72, C. P. C.—land of an 

agriculturist judgment-debtor—tempo¬ 
rary alienation of 1919—10 

— S, 16— temporary alienation of the 
land of an agriculturist judgment-debtor 
in execution of a simple money-decree 
—C.P,Code, S. 72 1920—1 


—Ss 7 and 24 (b^ and 84 of Punjab 

Tenancy Act— horse-breeding tenancy— 
rule as to succession—conditional upon 
making provision for widow—power 
discretionary—if can be exercised 14 
years after. 1929—2 

— S. 12 — grant — confiscation of— 
canal colony lands—ownership of habit¬ 
able house—conclusive evidence of 
residence 1914—3 

—S. 20 (e)—nomination of successors 

1928-24 

— S, 21 (a) —death of tenant-at-will— 

mother succeeding son—acquisition of 
occupancy rights—succession to mother— 
to be regulated by S. 21 (a) 

Punjab Excise Act, S. 61—offender, an 

‘ old licensee’—previous record bad— 
]«niency, whether to be shown 1929—20 

— Ss 61 (a), 80 —offence under S. 61 
(a)—whether ’conopouudable 1929—20 

Punjab Government Tenants A?t, 
S. 8 -^agreement to admit others to a 
share in tenancy—previous consent of 
the Financial Commissioner not obtained 
—agreement void—S. 23, Contract Act 

1915—12 

Punjab Land Revenue Act, S. 3 —ex¬ 
change of land not detrimental to the 
party backingut of a transaction—Collec¬ 
tor should sanction mutation 1922 5 
—S. 4 —land not paying revenue en¬ 
closed within [Municipal limits—juris¬ 
diction of Revenue Officers over such 
land 1925-1 


I 


11 
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Punjab Land Revenue Act. S. 5 (e) 

—Revenue Officer reviewing bis order 
—emission to give opportunity to per¬ 
son affected to appear— procedure not 

proper . . . 

— S. 13 —appeal—maintainability 

—lo 

—S 13—appeal—suit dismissed on plea 
of limitation alone—reversal on appeal 
—case to be remanded for disposal rn 

merits 

_S. 13 (l)—Collector’s order modihea 

on appeal by the Commissioner—no 

appeal therefrom to F. C. 1927 44 

—Ss. 15, 16—review—order not. passed 
by the Collector—review by him, 
whether legal—review, not as an alter¬ 
native to appeal or revision special 
cases 1930—5 

—Ss. (15) (l)(d) end 16 (l)—revision 
—review by subordinate officer parties 
not summoned 19*0—1 

—S. 16—Revision—Interference on 

1917—25 

—S, 16—all points not discussed by the 
Appellate Court—Financial Commissioner 
can interfere 1928 24 

—S. 16, Cl, (1)—late lodging of appeal 
—revisicnal powers of Financial Commis¬ 
sioner 1931 33 

—S. 16—no appeal under S. 14 of Land 
Revenue Act possible—grave mis-carriage 
of justice—Financial Commissi mr t> 
interfere in revision 1930 29 

—S 16—order passed in contravention of 
provisions of S. 37 1924—18 

—S 16—powers of revision—exercise of 
—conformity with S, 115 C.P.C 1931—57 
—S. 16—Revenue Court having no juris¬ 
diction—order inteferred with 1925—16 
—*S. 16—revisional powers of Financial 
Commissioner—powers to be only ex¬ 
ercised where there is a real danger of 
failure of justice If 24—3 

—S* 16—revision—Commissioner enter¬ 
tains an appeal which he was not. empo¬ 
wered to do—interference 1931—39 
—S. 16—revision—decision as t,o limita¬ 
tion—not one about jurisdiction—not sub¬ 
ject for interference in revision 1928—15 

— S. 16—revision—decision as to the 
custom applicable—no irregularity or 
error 1931—38 

—Ss. 16 and 14—revision—interference 

1931—57 

| S. 16—revision—interference in -con- 


cnrrence of Collector and Commissioner 

—Lambardari t 

_S. 16—revision—if terference when^t^ 

be refused . t t 

_ 3 15 —revisit n—judgment of the Assis- 

tant Collector cl ai—Collector consider¬ 
ing all the salient point»-no case for revi^ 

sion before the Commissioner 1921 10 

_§ 16—revision—limitation 1931 23 

_S 16 — revision—mutation order— 

appeal not filed within time-wbether 
revision lies - 1 4 


—S 16—revision—passing summary 

orders is undersirab’e .1925 4 

—S 16 —revision—perfunctory judgment 
bv A pf Hate Court—interference 

y 1930—10 

—S 16—revision—Snfedposh dismissed 
—defence not heard—interference 

1931—34 

—S 16—Zaildari case—Punjab Land 
Revenue Rule, cl. fd)—hereditary claim 
—failure to discuss all the grounds of 
appeal—in eiference on revision justified 

1930— 38 

—S. 17—mutation—refusing to summon 
interested parties—irregularity 

1931— 47 

—S 28—1 and Revenue rules 17—ap¬ 
pointment. as Lambardar—hereditary 
claim 1929 6 

—S. 28—appointment of Lambardar— 
hereditary claims 1929—6 

—S. 28—La« d Revenue rule 16—appoint 
merit of Lambardar—hereditary claim- 
minor offence of father no bar 

1927—9 

—S. 28—Crown esta 4 e—ap:ointme» t of 
Lambardar—Land Revenue Rule 17 (i) 
—hereditary rule not a predominant con¬ 
sideration 1931—31 

—S. 28—Special Kanungos- functions 
of Evidence Act, S. 66 (g) 1919—14 

—S.28 —succ ssi**n to office of Lambardar 
—candidate of senior branch—conviction 
of father years back for a not very serious 
offence—no bar to appoinuneut as 
Lambardar 1927-36 

—S. 28—whether laud can be alienated 
to patwari. 1926—33 

—S. 31 (2) !b)—entries in Administr- 
tion Paper 1930 — 6 


14 


■change in 


13 

-S. 36 

thereof. 

-S. 36 —sub-section 
tit.le-if can be decided 


SUBJ OT INDEX 


entries—reasons 

If 26—10 


(2)—question of 

in mutation pro- 

1 4 t'l V* • » w M - -— 

ceedings—-exception—value of revenue ie- 

cords. 1927 36 

_S. 36— Revenue Officer not c -mrettnt 

to substitute another order after several 
years *928 13 

—S. 36—village records entry in— 
right of share-holders to object to ent»y 
in existence for about 44 years »lte a- 
tion improper. 1926 4 

—S. 37— application of—duties of a 

Revenue Officer in a mutation proceeding. 

1924—6 

—S. 37 —compromise effected—correc 
tion of record of right. ’926 40 

— S. 37 —(b) dtcree time-b rred — 

whether binding 1928—9 

—S S7—death of occupancy tenant— 
mutation should be in the name oj the 

landlords. 1922 15 

—S. 37— duty of Mutaion Officer—sale 

—vendee in possession—if bound to go 
into fac f s—purchase in land—con sider- 
tion—discharge of vendor's debt—if of— 
fen is againbt the Land Alienation Act 

1929—16 

—s. 37 —du f y of Revenue Officer—rule 

of succession—summary inquiry. 

1931—57 

— 37 —entry as to caste in the Reve¬ 
nue Records—correction thereof. 

1922—17 

— S. 37— entry in Jamabandi—Stand¬ 
ing Order 23, Paragraph 2 , sub-para¬ 
graph {viii) i960 41 

-S 37 —facts admitted or proved —proof 
or admission of facts necessary for alte¬ 
ration 1924 — 18 

—S. 37 —gift of occupancy rights — 
mutation in favour of donee—ab ence of 
landlord's consent—no bar 1921—17 
—S. 37 —gift properly attested—muta¬ 
tion to follow accordingly—death of 
donor —intricate question of 1915—1 

—S. 37— mutation—alienation prima 
facie void—alienee not in possession— 
duty of Revenue Officer 1929—36 

— S. 37— mutation—gift of land—ques¬ 
tion of validity of gift—Revenue Officer 
not concerned 1929—4 

- S. 37 —mutation—in accordance with 
possession and the will ot deceased 
ovner 1927—15 

■— S. 37— mutation—maintenance to un¬ 


successful party—duty of Civil Court 

1929— 25 

__S 37— rant i* ion—mistake—objecti m 

bv other party—procedure to be followed 

1924-17 

—S 37 —mutation order bad-setting 
aside of 1928—9 

—S. 37 —mutation—order rejecting 

mutation—contrary order n^t to be passed 
within a few months 1928 9 

—S 37— mutation proc^duie—nature of 

1930- 28 

— S. -7—mutation proceedings—appeal 
against decree pending—mutatim not to 
be deferred 1921 — 14 

—S. 37 —mutation preceedinss—appeal 
against decree pending—mutation not to 

be deferred 1921 7 

—S 37 —mutation proceedings-decision 
of intricate questions of law to be avoided 

1926—6 

-S 37 —mutation proceedings—decision 
should be arrived at the locality concerned 

1926— 1 

— S 37 —mutation—rule to be followed— 
deceased in separate possession of a part 
of a j >int holdmg through tenants 

1925 -14 

— S. 37 —mutation—sale of equity of 
redemption—registered deed effect must 
be given to—lapse of time, no bar 

1931—47 

— S. 37— mutation to accord with exist¬ 
ing conditions 1920 i3 

— S. 44— entry in revenue records— 
presumption 1920—3 

-S. 48 —assessment—land ceasing to be 

agricultui 1 —liability for assessment 

1927— 8 

— Ss 52 and 57— assessment—lease— 
amount of rent—good test 1926 13 

-S 57 —revenue assessment over large 
area—acceptance by many villages with¬ 
out appeal—appeal by one village- 
special grounds to be proved 1927 5 

— S. 58 —assessment of land— principle 

governing—allowing for improvements 

1924—8 

— S 58 —assessment of land—principle 
governing—allowing for improvements 

1924—19 

— S. Ill —mortgagee with possession 
of an undivided share in joint property 
not consenting to partition effect of 

1918—14 
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and 158 —scope oi—suit f >r partition 
of bolding—when maintainable in Civil 
Court 1022 7 

—Ss. Ill, 113 and 11 7 —widow with 

life estate—applying for partition—'her 
right to do so—duty of the evenue 
Officer 1917 17 

— Ss 112 (2; and 117 1) —partition 

proceedings—barred by an entry iu tie 
village administration paper—question of 
title 1927—12 

— S. 113 (b —in effecting partition so 

far as possib'e the land mortgaged hbould 
be allotted as a share to the mortgagor 

1929—29 

—Ss. 113 and 116 —partition proceed¬ 
ings—area near abadi—absence of three 
share holders at the time of partition — 
qara mulnzi 

—S. 115 —partition proceedings—deci 
sions of Revenue Officers—applicability 
of S. 11, Civil P.C. 1914—16 

— S. 115 —sufficient cause—clause in 

Wajib-ul-arz prohibiting partition— 
whether amounts to 1914—14 

—S. 117 (2) (c)—Act passed in 1914 sub 
stiUited‘Subordinate Judge 7 for ‘District 
Judge 7 —Assistant Collecter acting in a 
matter regarding title ac*s as a Subordi¬ 
nate Judge—appeal lies to District Judge 

1920—10 

S. 117 (2) (b) —decree-sheet specify¬ 
ing costs and not containing the particu¬ 
lars specified in 0. 20, r. 6, C. P. C. — no 

valid decree and no appeal lies 1919 — 19 


to be respected 1929—69 

— S 118 —partition—function of Reven¬ 
ue Officers 1921—15 

-S. 118 — paitition—patwari should 

carry « n the work—strict supervision by 
the Kanungo necessary 1929 — 22 

-S. 118 —p artitim proceedings—land 
parti’ioned—dimmmion in area liable to 
partition by a civil decree—former khasra 
numbers not identifiable—procedure 

1931—6 

—S. 118 (9^—partition prohibi 4 ed by 

a clause in a wajib-ul arz—partition 
ordered—declaratory suit that land is 
not subject to partition—jurisdiction 

1921—12 

—S- 123 —partition—agreement between 
parties sh aid be adhered to 1929—44 
—S 144 —<J ivision of produce and ap¬ 
praise uent—powers of Revenue Officer— 
Punjab Tenancy Act, S. 12 1917—15 

—S. 158 —jurisdiction of Civil and 

Revenue Courts 1925—16 

—S. 158 (2) (x)—Nazranah—suit for 
enhancement of—jurisdiction 1926—9 

—S. 158 (2) (xix)—produce—whether 

j)int or exclusively belonging to one 
person—question of title—jurisdiction 

1921—15 

— S 158 (l) (2)—question arising out 
of proceedings for partition and not being 
a question of title—jurisdiction of Civil 
Cmrts excluded—Revenue Officer’s exer¬ 
cise of pnver vested in him—Civil Court 
cannot take cognizance of the manner 
in which P is exercised 1919—17 


S, 117—question of title—entry as 
co-sharer—presumption of j )int posses 
sion—rebuttal. 1918—j 

S. 117—question c.f title—which Cour 
to decide 1928—34 

— S. 11 7 (2) (d)~ -proceedings before the 
Revenue Officer—injunction, if can bi 
panted 1930- 

117, 158 partition proceedings- 
question of title involved—suit, not filed 
in the Court of the Revenue Officers 
though so directed —partition carried out 
—subsequent civil suit—jurisdiction oi 
Oivil Court 1931-71 

—a. 11 / (l;—scope of—Revenue Offi- 
cer 7 s power to refuse partition—provisions 
permissive—not mandatory 1929 1 q 

S 118—mode of partition 1931 —23 

—S. 118—mode of partition—possession 


—S. 153 (2) (xvii)—Shamilat. land—suit 
to dec!a r e non-partibility—cognizable 
by C vil Omr l s 1931—74 

Rules 17 and 15 (d)—appointment of 
Lambarlar—conviction of claimant’s bro¬ 
ther—knowledge by the claimant of the 
commission of offence 1927—18 

—Land Revenue Rule 21 (iv)—distribu¬ 

tion of shares of Lain )ardar—Commis¬ 
sioner’s confirmation not obtained—effect 
of 1928—21 

"Rule 17 (l) and (2)—Lambardar—“ap¬ 
pointment— colony village—principles 
to be a -plied speculative nature of— 
a 'pointmmts—dismissal of father 

Rule 17 *vli(dj—Lamb mJar—succession 
app}i HmaQt of female—rival candi¬ 
dates owni ng very little land 1924—2 


s ich land" 


parp »se 
1 31— GB 


than that claimed 

-S. 5 (i) (c> 

acquisition of 

-S. 5 (1) (a) 

acquisi-ion of—by 
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-S. 4 (1)-' 

meaning of. 

—S. 4 (7) and S. 77 (3)— no relation¬ 
ship ol landloid and tenant—surety for 
payment of rent—suit against surety for 
recovery—jurisdiction 1931 —16 

—S. 4, Cl. (12)-“Haq Ihtrafi ’—v llage 
cess—na'ure of 1926—44 

Punjab Tenancy Act,...object rf 192 —1 

Ss 4 (15) and 5 (1) (d)—muafi granted 

as “ haq murshadi” the right of spiritual 
leadership—muafidars in such a c-’se 
are jagirdars and not village serean’s 

1919—14 

—Ss. 4 15), 5 (1) (d)—muafi granted 

for the maint nance of a khangah —whe¬ 
ther a jagir within the meaniug of 

1915— 4 

—S. 5—inferior proprietor—recognition 
of advisibil ty of giving higher s f atus 

1930—9 
occupancy rights— 

1921—17 
—occupancy rights— 
transferee of rights 
of tenant fulfilling condition under S. 5(l) 

1926—22 

—S. 5 (1) (a—occupancy rights— 

acquisition of—ignorance of tenant as te 
land revenue—no ground for 192-3—16 
—S. 5 (1) (c)—occupancy rights— 
acquisition of—practice 1923—18 

—S, 5 (1) (c)—Settlement along with 
the founder—meaning and scope of 

1916— 1 

—S. 5 (2) and. 22—occupancy rights 
under—acquisition of—malikhana 

1921—21 

—Ss, 5 (2) and (1) (a) and 6. .tenants 

paying malikana—presumption under S. 5 
(2)—does not arise—rebuttable, when two 
generations had not been, reached in 
1887—Duture of tenancy 1921—9 

S. 6 and 22 -(c)—occupancy rights .. 
increase of rent 1923—16 

-S.8 —acquisition of occupancy rights 
by tenant breaking up waste—mauza 
Ganga, Tahsil Sirsa 1914—5 

—S. 8 —acquisition of occupancy rights 
—Mauza Ganga, Tahsil Sirsa 
—S. 8—nature of rights under 1926—17 
—S. . 8 — occupancy rights—landlord's 
promise never to eject 1918—4 

""S. 8—tenants in Morni hill tra^t— 
fact of occupation for 28 years Without 
payment of rent, land rave .me and cessjs 


SU3IETT INI EX. 


IS 


"if @s f ablishes rights of occupancy 

1917—9 

— S. 9 -lapse of time—no acquisition 
of occupancy rights 19*22—16 

—Ss. 10 and 8—acquisition of occu¬ 
pancy righ‘s nndfr S. 8 not barred by S. 
10—scope of latter section 1925 17 

—S. 13 —mortgagee with possession 
whether can commute rent in kind into 
cash rent 1918—16 

—S, 14 —plaintiff ertitled to possession 
ot land—defendant in possession with¬ 
out owner’s will—if liable to pay rent 
—jurisdiction of Revenue Court 

1926—38 

— S. 14 —practice—Revenue Courts are 
bound to follow Civil Courts in recogni¬ 
tion of a person’s status 1922—10 

— S, 14 and P.L.R, Act, S, 141 —ten¬ 
ants in cultivating possession., delivery 
of possession by beat of drums suffices 
to establish the relation of landlord 
and tenant 

..S. 19(2). .appraisement proceedings— 

appraiser acting honestly and with due 
care...duty of Revenue Officer to con- 
film or vary . .omission to do so., effect 
of 1918..11 

..S t 19. .value of executive instructions 

1918.. .11 

.. S. 21 .. application for enhancement 
of rent...fall in price..rent should not 

be increased 1931, 40 

..S. 22.. decree for enhancement., 

definite finding as to nature of tenancy.. 
necessity of 1929..9 

S 22 . .enl ancement of rent., occutancy 
tenant. .under S. 5 (l) (a) 1931..75 

..Ss. 22, 24... enhancement of rent.. 

occupancy tenant under S 5 (0 (a) 

1930.. 12 

..S, 22...enhanchment of rent...well- 
irrigated area .. good harvest 1921.. 21 
. .S 22 (1) (c) . .the words ‘ 4 and his rent 
is not regulated by contract” do not 
refer to a tenant under S. 6 1*926 . .8 

..Ss. 24 and 25...enhancement of rent, 

1922.. .23 

. # Ss. 24 and 88..suit for enhancement 

of rent..all landlords may not join in 

1930.. 12 

—Ss. 38 and 59 (1) (b)..efleok o f 

abandonment under S, 38 1914.. 1 

..S 38.. lease of land . .failure to culti¬ 
vate...resumption 1930.,37 
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—Ss. 44 and 88— t ler of ejectment— 

ppplicati >n (or restitution of proceedinaa 
—insufficient p oof of—service of notice 
—restoration should be nrd -red. 

1928—46 

—S 45 —suit to establish occupancy 

rights—claim for compensation whether 

entertains b e 1929 31 

— S. 49— tenant not having a right of 
occupancy but holding for a fixed term 
no arrear <f rent—liable to ejec^mtnt at 
the expiration of term 1931 45 

—S 53, sub Ss. (31 aod (5)—occupancy 
tenant.—locus roe . itentiae under if 
en f i f led to withdraw proceed ngs prior to 
completion of pa chase by landlord 

1916-7 

-S. 59—agreement overrid ng statutory 
rules—onus of proof 1931 66 

—S. 59 f4)—death of occup-ncy tenant 
withou* heirs—right < f landlord 

—Ss 59,111 and 112 —effect »f agree¬ 
ment—on rule of succession 1919—1 
—S 59 (1» (c—occupancy tenancy — 

collateral successio i 1931 69 

—S. 59 (1) (c) and (4 ) —occupaccy tena¬ 
ncy—contest between landlo d and 
collaterals of tenants—onus of proof 

1921—10 

—S. 59 (1) (c)—occupancy tenancy — 

succession to—custom 1920—9 

— S. 59—ru’es 9 aud 10—(Punjab Colo¬ 
ny Manual) rule of primogeniture 

1930—14 

-S.59 (1) (b) —succession to occupancv 
—widow of predeceased 8>n—whether 
can inherit 1929—34 

—S. 59—succession—wid »w—sons born 
of a woman living as wife with the 
deceased 1926—6 

—S. 59 (3) and (4)—vendees of occu¬ 
pancy rights cultivating j datly—me of 
the vendees dyin '—survivorship—extinc 
tion 1917—l 

—S. 59 (2)—widow transferring h^r 

rights in the occupancy holding to two 
brothers—shares specified—ten tuts-iu 
common—survivorship 1923—4L 

— S. 60 —occupancy rights sold t> one 
of the landlords— consent of other land¬ 
lords not obtained—validity—p-iss^ssiou 

to whom to ba given 192 4—5 

—Ss. 68, 72—compensation for en¬ 
hancement and ejectment. .two different 

. 4 


matters 


1921—4 


INDEX 20 

—Ss. 63 and 84 —c om pensati on—ques - 

tion raised in trial and Appellate Courts — 
n > decision by either—illegality—inter¬ 
ference on revision 1926—21 

—Ss 68 , 22, 24 and ( 19;— scope and 

applicati m of S. 6rf—discretion of Court 
under S. 24—compensation for improve¬ 
ment ou'side tenancy, whether may be 
allowed—issessment of compensation 

1922— 1 

-Ss. 70, 80— c >mpensation--determina- 
ti m ot is com misery 1930—12 

—S. 70 —provisions mandatory—suit for 
enhancement of rent—issue regarding 

compensation — necessary 193 L—52 

— i. 7 i —i.np.*ovein3nts—estimate of 

1923— 5 

-S. 77(3). .contract of lease substitut¬ 
ed by a new contract creating relation¬ 
ship of credit >r and debtor—suit is tri¬ 
able bv a Civil Cmrr. 1926—30 

—S. 77 (3) i —cultivator holding land 

partly in occupaucy rights and partly 
wit »out occupa cy rights—holding con¬ 
stituting one tenancy—suit for partition 
—jurisdiction of Revenue Cm^t 1922—7 

—S. 77 (3) (c) —H >uses leased out for 

residence—suit fer ejectment—jurisdic¬ 
tion. 1931—64 

—S. 77 (f)—jurisdiction—suit for re- 
c »very of *Haq Ihtrafi ’ 1926—44 

— S. 77 (3j (g), (i) and (I) —lessee n^t 

getting possession—suit for refund of 
money taid as rent—jurisdiction. 

1931—62 

—S. 77 (3j—proviso—applio ibility. 

1922— 4 

-S. 77 (3) (d) and proviso— ms of 

the alienees of rights of occupancy 
dying heirless—lan Herd’s suit for 
posssssioi—j irisdiotion. 1926—41 

—S 77 v 3 , Proviso (2)—plain* returned 

to tho Revenue Courc—duty to come 
to a decision. 1931 — 59 

—S. 77 (3 1 (d;—proviso—suit by a 

person dis nsiessed fr >m his tenancy and 
unsuccessful in his suit to contest his 
liab lity to ejectment— jurisdiction of 
Civil Court. 1927_19 

—S 77 (3' (&) ..whether defendant 

related to deceased tenant. .jurisdiction 
of Civil Courts. 1933..25 

—S. 77 (3) (el — Reveaue Oifioer— 
sitting as Revenue Court—power of 
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awarding decree for possession 
on mortgage—compromise effected— 

procedure. 1926—40 

...S. 77 (3) (n).,suit by assignee 

of i. ortgageo for recovery of rent...if 
cognizable by Ci\il Court. 1931...72 
—S. 80..orders passed iu executive 
proceedings. .right to interfere on appeal 
-S 80. .sanction to review an order 
granted . .appeal. .maintainability. 

1926..6 

..S. 80. .scope of,.does not confer 

right specifically excluded by C. P. C. 

1931..32 

—S. 80—second appeal—competency 
of...order on first appeal favouring 
petitioner 1929—42 

—S. 80—second appeal—decree of 
trial Court—modificAticn by Appellate 
in favour of the appellant— competency 
of second appeal 1931—3 

—Ss, 80 and 84— second appeal—suit for 

regarding Gccupancv rights—dismissal by 
Assistant Collector and Collector regard¬ 
ing s ( 'me of the fields—■no appeal lies 
to Commissioner but interference in 
revision justifiable 1931—4 

—S. 82—procedure... suit for occu¬ 
pancy rights. .dismissal by Assistant 
Collector...appeal to the Collector and 
remand...new Assistant Collector., 
whether can vary predecessor’s order- 
right of appeal. .if open to parties 

1926 ..29 

..S 84.. .agreement not admitted as 
required by the rule .finding based 
thereon is revisible—material irregulari¬ 
ty .. Civil P. C., 0. 13, r. 4 1931.. 40 

... 8 . 84=appeal barred by limitation., 
case heard on merits. .material irregula¬ 
rity . .revision 1923.. 8 

—S. 84—appeal prim a facie time-barr¬ 
ed., no order of extension under S. 5 
Limitation Act. .failure to regard limita¬ 
tion. .revision...loss of papers..absence 
Of affidavit to that effect 1930..40 
...S. 84. .attachment and sale of a house 
of an agriculturist...claim for exemption- 
mere clerical error...no giound for 
-appeal..serious miscarriage of justice 
justfiying revision 1951.. 10 

..S. 84...Collector’s order regarding 
redemption of mortgage...FinaaciarOom- 
miaaioner has no power to interfere in 

^ 1931.. 5 

—8 4 ( 3 ) —error oJh law. * interference 
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on revision justified 1915.. 1 

...Ss 84 and 88 .. Evidence Act (1 of 
1872), S. 114 (g).,failure of a party f o 
produce a document which could be pro¬ 
duced raises a presumption against him .. 
failure to discuss a ground of appeal is a 
serious irregularity of Court 1929... 4b 

...S. 84.. .gross injustice and material 
irregularity.. grounds for revision 

1929 26 

S. 84.. failure to write judgment accord¬ 
ing to law...interference on revision 

1930 .32 

.. S. 84 (5) .ignoring a previous judg¬ 
ment operating as res judicata between 
the parties is a material irregularity 
justifying interference on revision 

1922...16 

,.S. 84..Mere omission to mention 
specific provision of law...if justifies 
revision. 1928.. 19 

..S. 84. .relief in Civil or Revenue 

Court available . .special powers of re¬ 
vision .. exercise of. 1926 5 

S. 84.. remand without hearing .. inter 
ference on revision. 193 1 _ .3 

. .3. 84 (5)—revisional powers.. exercise 
of. .miscarriage of justice. 1931 1 

.. Ss. 84 '/and 82 .revisional powers of 
Financial Commissioner. 1926 .17 

..S. 84. .revisional powers of Financial 
Commissioner . .exercise of 1914 1 
..S. 84. .revisional powers of the 

Financial Commissioner, .orders of Courts 
below not sound in law but substantial 
justice done...no interference in revision. 

C 1922..7 

— S, 84...revision . Collector’s order 

refusing relief against forfeiture.. open to 

revision. 1931...25 

—S. 84-revision—Court not concerned 
with correctness of finding of fact—to 
interfere only in case of material irregu¬ 
larity or failure to do substantial justice 

1928—38 

—S. 84 —revision—disregard of eject¬ 
ment order by applicant—effect 1925—10 
—S 84—revision—erroneous dicision 
upon a question of law or fact—if ground 
for, 1928—36 

S. 84 revision—judgment not clear— 
remand may be re ordered 1926—44 

^4 revision ‘limitation’“■tine not 
extended—absence of materialIrregularity 
ia exercise of jurisdiction—interference 
deoliaed—occupancy rights ^preaomp* 
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tion 1924 : 16 

—S. 84 —revision—lower Court s or¬ 
der—grounds of appeal not. discussed- 
interference 1931 —77 

—S. 84— revision—mistake in the ques¬ 
tion of limitation—ground, whether 

1927— 46. 

—S, 84 —revision—no legal point in¬ 
volved—no interference 1929 42 

—S. 84—revision—powers of Financial 
Commissioners—less in cases under Ten¬ 
ancy Act 1931 13 

— S 84 —revision—refusal to extend 
period of limitation—interference. 

1928— 40 

— S. 84 —rights of occupancy—wrong 
decision of Or Hector—revisional powers 
of Financial Commissioner 1929—10 
— S 84 r 5)—substantial justice done— 
no ? interference on revision 1922—19 
— S. 84 and 24 (3) (a) suit for enhance¬ 
ment of rent—premature—Court's failure 
to notice—revision 1926—21 

—S. 84 —suit to cancel a notice of eject¬ 
ment—rejection of previous judgment 
between same parties—grounds for inter¬ 
ference in revision. 1931—31 

-S. 84- -wrong decision on a point of 
law—no ground 1931—47 

—S. 87 —costs follow events—defen¬ 
dants causing unnecessary delay—if 
liable—‘pleader 1 and, Sardar Sahib—no 
grounds for exemption 1929—24 

—S. 88—practice—suit for rent of 
land—place of trial 1928—29 

—S— 88-Civil P.C. 0. 41, r. 1— 
disposal of preliminary issue—appeal 
—copy of order not necessary to 
file with memo randum 1931 —15 

S. 84—C. P.C., S. 11—Res judicata— 
wrong decision by Naib Tahsildar—not 
set aside in appeal rr revision—suit to 
declare decree null and void—declara¬ 
tion not to be allowed 1951 —28 

S. 88 Civil P C., S. 151—appealable 
order—use of S. (5) does not affect 

applicability 1928—40 

—Ss 99 and 84 (2)—no doubts about 

jurisdiction—reference to High Court 
unjustified 1920—15 

—S. 1 jO— case to be dealt with by 
Civil Court—Collector to take action 
™der / 1926-24 

..S. 100 (b)—reference to High Court. 

1926...44 


INDEX 

S. 110 .scope of..no relationship of 
landlord and tenant.. section inapplicable 

1927.. 1, 

S 111 . .entries in wajib-ul-arz ..if 
constitute agreement under 19 1 ..66 
..S. Ill ..Landlord and tenant.. right 
of tenant to cut tree..Mouza Fatehpur. 

1917.. 5 

S. 111. 112 . .scope of partition proceed¬ 
ings under.. parties admittedly landlord 
and tenant. .procedure under Act not 
applicable .. S. 77 (3) (i), Punjab Tenancy 
Act applicable. 1931—27 

..S. 112. .entry in a record of rights— 
whether amount to an agreement (328 of 

1868 Act... S. 2) 1920-3 

Rocord of rights.. entries in revenue 
papers...interpretation 1919—1 

Redemption of Mortgages Act of 1913, 

S. 1, cl (3) .. applicability ] 927 .. 16 
Registration Act, S. 17.. agreement to 
sell land . .if compulsorily registerable 

1927— 40 

Revenue records .. adverse entries - suit 
for declaration in respect thereof—cause 
of action 1921—18 

Review .. third application for—costs .. 
appellant not in fault 1925... 13 

s. 

Stamp Act...sej arafion of parlnorship .. 
mutual release—an incident of this 
division...distinction between release and 
partition deeds 1931. .46 

...S. 33(1). .deed of compromise amount¬ 
ing to conveyance embodied in decree 
requires to be stamped, .duty of Registrar 

1928— 32 

Arts 23 and 65 . .remission of additional 

stamp and penalty—consideration essen¬ 
tial under S. 23 . .interpretation of the 
Act. ..benefit of doubt to be given to the 
P u Mic 1929.. 35 

—Sch. I, Art. 22.. conveyance and corn- 
posi'ion deed .. distinction between deb¬ 
tor’s whole property to be conveyed 

1929.. .24 

outeaposn ...appointment ...candidature 
sanctioned by Commissioner.. applicant 

not a Lambardar 1923 2 

. .appointment by Collector . .interference 
by Commissioner 1923—3 

.. appointment by Deputy Commissioner 
..Commissioner to uphold appointment 
ordinarily 1907—17 

...Appointment ..candidate, a brother of 
Zaildar 1931—6 
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_appointment of. .Collector's deoision 

not to be upset except on special grounds 
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Sufedposh. 

—appointment of 1929 13 

— appointment—indebtedness of candidate 

— disqualification 1920 11 

—appointment of a non-resident—not 
desirable., substitute Zaildarsto be avoid¬ 
ed 1927—14 

—appointment—vacancy in the Zail 

1930—34 

—Dismissal—failure to attend on a Deputy 
Commissioner’s visiting day—no ground 
for # # 1920—14 

Sufedpcshi and Zaildari cases —Collec- 
tor’s order should be maintained if possi¬ 
ble-practice, . 1929..32 

Sufedposhi and Zaildari —selection for 
office—opinion of local officers—if en“ 
titled to w eight—opinion of Commissioner 
—if valuable 1926—37 

T 

Tenants under Government —widow’s 

right of purchasing proprietary rights 

1929.. 14 

Z 

Zaildar . .appointment ..candidate... ho¬ 
norary magistrate 1930...31 

. .appointment. .selection of Collector., 
interference of Commissioner 1923..7 
. .appointment by Collector to be upheld 
as far as possible 1928... 1 

..appointment by Collectors to be upheld 
..good service as Sufedposh to be given 
weight .duly of Appellate Courts 

1928.. .53 

. .appointment by Deputy Commissioner.. 
Commissioner not to interfere ordinarily 

1927.. 11 

...appointment of a practising pleader 

1919.. .6 

..appointment of...claim of Sufedposh 

1925.. .2 


.. communal consideration .. if proper 

1927.. 45 

...appointment of minor..only suitable 
candidate . .mean 1929—7 

..appointment of...Collector’s selection 
should be given weight.. exceptions .. 
murder in family is a factor to weigh 

1931.. 35 

. .choice by Collector or Commissioner.. 
very strong reasons necessary for Finan¬ 
cial Cbmmissioner to set aside the ap¬ 
pointment 1931... 18 

—dismissal without charge—validity 

1929.. 40 

...Negi of Kothi..not a Zaildar . succes¬ 
sion governed by Land Revenue Rules 
15 and 17 1928—8 

..promoting a Sufedposh—opportunity 
not to be lost.. Funjab Tenancy Act 

.1927 . .42 

. .rules for the appointment—it is personal 
not hereditary . .Collector’s decision not to 
be upset,..Sufedposh preferred 

1931.. 29 

. .suspension for bad record...dismissal 
proper remedy 1927..4 

..qualification of person appointed 

1929.. 14 

. .minor... appointment of 1929.. 14 

. .registration of. .cannot be mad9 con¬ 
ditional on the son being appointed in his 

place 192). ..1 

. .technical objections of Commissioner 

1925.. 11 

..appeal..party to bring whole case at 

first possible occasion .accusation of 
mal-practice against revenue authorities 
to be brought on record in form of 
petition 1928..1 
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Punjab Case-Law 

PART c. 


Revenue Rulings 

1914 . 


IN THE COURT OF THE ^ FIN ANCIAL COMMISSIONER 

OF THfc PUNJAB. 

Revision Side. Revenue, 

No. 122 of 1913-14. (Decided on 14-4- 1914). 

Maynard, F . C. 

Mahan Singh and ethers Applicants 

Versus 


Narain Singh and another. 


Other Side. 


Punjab Tenancy Act, S. 84—revisional powers of Financial Com¬ 
missioner—exercise of. 


Held, that the Financial Commissioner, acting under S. 84 (5; of the Punjab 
Tenancy Act, has, within the limits prescribed for the revisional jurisdiction of 
the Chief Court, an absolute discretion to determine whether his intervention 
is expedient. The broad principle to follow is, to interfere only when a refusal 
to interfere would result in injustice or failure of justice. The circumstances 
which would justify the Court of Financial Commissioner, on the revisional side, 
in holding that a subordinate court had acted without jurisdiction or illegally 
or with material irregularity, when on the facts found by that court there is no 
such lack of jurisdiction and no illegality or material irregularity, would have 
to be of a very exceptional kind, though absolute perversity in the finding or a 
serious misapplication of the law of evidence in arriving at it, might justify 
such interference. 2 P.R. 1910 (Rev.) followed. 


Case forwarded for order by the Commissioner of Jullundur Division. 


ORDER. 


- The land in respect.to which the present suit has been brought is 
a portion of Nahri Nauranga which came by partition proceedings info 
the share of the defendants'-respondents. Proprietary possession of the 

laud was delivered to them in 1909 by the order of the Court; but, as the 

• * 


PUNJAB CASE-LAW, PART C. [1914] 


plaintiffs applicants are not owners of Nahri Nauranga but only oHhe 

Am or tb. N.hri KUalsa, it 0 * 

not parties to the partition proceedings. 1 , . , . • ^ lS 

the lands of the two villages, they appear to^vo ch* > in , erfered 
area and they resisted the occupation of the defendants . q 

with the tenants put in by the latter. Bat t e respon en ^ with 

the Revenue Records as having proprietary pissession, in _ . of 

the orders in the partition proceeding and they sued for the «* 

the plaintiffs (applicants), which the original and Appellate Comts have 

ordered^ ^ Appellate C mrts have found that tte plaintiffs 

(applicant) have ml succeeded in rebutting the presumption established 

by the'Revenue Records that the defendants are owners and the 
t»nants-at-will. That is to say, there is a finding of fact, supported y o 
Revenue Records, that the relation of landlord and tenant exists between 


th9 parties. 

The learned Commissioner regards the decision as equitable. But 
having regard to the history of the case and to the circumstances in 
which the plaintiffs took possession, he does not think that the facts justi y 
the finding that the relation of the landlord and tenant exists between the 
parties. That is to say, as I understand, he regards the possession of the 
plaintiffs as adverse, under the colour of proprietary rights, and the 
ejectment proceedings in the Revenue Courts as bad in law. He, therefore, 
refers the case for orders on the revision side. 


His order of reference suggests the possibility that a person in the 
possession of land occupied without the consent of the landlord, in the 
circumstances specified in S. 14 of the Punjab Tenancy Act, might be 
held to be a tenant, an 1 therefore liable to ejectment proceedings. I ne^d 
only say here that it is most improbable that snob an interpretation of 
S. 14 would be upheld, as the reason for inserting that section is to 
provide for the case of a trespasser who is not a tenant. If the facts of 
the present case had been found to be what I understand the Commissioner 
to consider them to be, there could, I think, have been little doubt as to 
the law applicable to them. The plaintiffs-applicants having been found to 
be in adverse possession of laud which was made over to the defendants in 
partition proceedings to which the plaintiffs were not parties, would not 

• have been liable to ejectment proceedings under the Punjab Tenancy Act, 
The question before me, hnv ever, is whether, for the sake of a ruling 
on a point of law which is not seriously in question, I should as a court of 
revision, reverse the concurrent finding of two courts on a point of fact, 
which has the support of the Revenue Records and whether I should do 
this notwithstanding that the decision based upon this .finding is regarded 
by the Court whioh makes the reference as an equitable one* 



3 


BHADARI v. CROWN. 


Applications, on the revision side, from disappointed parties to revenue 
litigation are very numerous and in the majority of them the grounds put 
forward might serve as grounds of appeal, if appeal were permissible, but are 
not and hardlv ever affect to be, grounds for the exercise of so exceptional a 
jurisdiction as that of the Financial Commissioners on the revision side. 

The re visional jurisdiction of the High Court is limited by S. 115 
of the Civil Procedure Code to cases in which a subordinate Court appears 
to have exercised a jurisdiction not vested in it by law, or to have failed 
to exercise a jurisdiction so vested, or to have acted in the exercise of its 
jurisdiction illegally or with material irregularity, but it has always been 
recognised that the Financial Commissioner, acting under S. 84 (5) of the 
Punjab Tenancy Act, has, within the limits prescribed for the revisional 
jurisdiction of the Chief Court, an absolute discretion to determine 

whether his intervention is expedient. There is a succession o f 
rulings on the point and in Amim Din v. Jiwan (l), it was very clearly and 

in very general language ruled, that the broad principle to follow is, to inter¬ 
fere only when a refusal to interfere would result in injustice or failure of 


justice. 

In the present case there are two distinct reasons for declining to 
exercise the revisional jurisdiction. In the first place, there is, on the par 
of two courts a definite finding supported by the Revenue Records of facts 
which give jurisdietioh to the Revenue C rnrts and render the plaintiffs' 
applicants liable to ejectment. The circumstances which would justify 
this Court, on its revision side, in holding that a subordinate Court had 
actei either without jurisdiction or illegally or with material irregularity, 
whan, on the facts found’by that Court, there is no such lack of jurisdiction 
and no illegality or material irregularity, would have to be of a very excep¬ 
tional kind though absolute perversity in the finding or a serious misappli- 
eati .n of the law of evidence in arriving at it, might justify such 


interference. Apart from this point, there is no suggestion that the decision 
of the subordinate Courts in the present case has resulted in injustice. 

The application is rejected, .... . , 7 

Application rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

. . r,.-, Revenue. 

Revision Side. .. ., , 0 mi a \ 

No. 181 of 1913-14. ((Decided on 25-3-19H.) 

Maynard , F. C. 

Bhadari and another Applicants 

Virsus 

_ * Other Side. 

Crown „ * _ , 

Punjab Colonization of Land Act, 1912, 3. 12-grant-confisca¬ 

tion of—canal colony lands—ownership "of .habitable house—conclusive 

evidence of residence. 

L (1) 2 P. R. (Rev.) 19X0. . J 
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When ft colony is ^portance. If he has not ftcquU- 

grftntee becomes a matter of little oi P ^ tech £ ica i liability to fulfil the confii- 
ed proprietary right, he retains no rantee has a habitable house in 

tion of personal residence but the fact t 8 ia fulfilling the con- 

his Chak must be accepted as conclusive evidence tnar 

dition of residence . -r 0 V»r»rA T)ivisiOH. 

Bevision from the order of the Commissioner of Lahore Divisi 

ORDER- 

. .V are that the ousted grantees have 

The facls of this o»h are th in and ia pro- 

a substantial house in the Chak " hl ° * _ . d » 8 slateme nt in 
vided with all necessary furniture. From the La expenses 

vernacular it appears that the applicants have paid then ^ J drinking 
incurred in the building of the village mosque and the village 

W611 Not having obtained propriety rights, they were 
o be ousted by reason of their non-residence, and an oi er 

tion was passed against them on March 28th. 191U The > house is said 
to have been built 15 or 16 years ago, and I gather that 1 10 grant w n 
has now been confiscated dates back to the early days of settlement on 
the Kakh Branch of the Lower Chenab Canal. 


For the first 12 or 15 years of a new colony’s exisbence, the settle¬ 
ment is in some measure nrecarious, and there is special justification for 
insisting meticulously on the condition of residence. Later on, when 
the colony is firmly established, the absence or presence of a particular 

grantee becomes a matter of little or no public importance. 

If he has not acquired proprietary right, he retains, no doubt, his 
technical liability to fulfil the condition of personal residence, but it 
becomes very undesirable to enforce this by oonfiso ition, and the proper 
course is to accept the existence of a habitable house as sufficient evi¬ 
dence of residence, and to make no further inquisition into the habits 
of the grantee. One great objection to the coatinuauos of enquiries of 

this kind is the very undesirable power which they place in the hands 

# 

of subordinate officials. 


I hold, therefore, that the time has now come throughout the whole 
of the Lower Chenab Colony when the fact that a grantee has a habit¬ 
able house iu his Chak must be accepted as conclusive evidence that 
he is fulfilling the condition of residence. In order to apply this principle 
in the present case, enquiry will be made as to the disposal of the 
square which was confiscated, and restoration will be ordered, if 
feasible. 


Order accordingly 
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NAWAB ALI v. LAL SINGH. 

IN THE COURT or THE FINANCIAL COMMISSIONER CF TBE 

PUNJAB. 

t, • ■ Revenue. 

Revision Side. 

No, 145 of 1918-14. (Decided on 12*8-1914) 

Maynard , F. C. 

Nawab Ali and another Applicants 

Versus 

Other Side . 

Lal Sinoh 

Punjab Tenancy Act, S. E-acquisition cf cccupar ty riflts ly 

tenant-breaking up waste-Mauza Ganga, Tahsil Sirsa. 

Held, that in the absence of any express clause in ihe A cminist) alien Fa r ers 

ZZZS ,Va rif *■ 8 - ?• T1 » 7"“““ 

of the said criterion depends'.upon the particular facts of each case and that the 

question at issue in every such case is one of fact whether the circumstance 

and in particular the rate of rent paid point to the conclusion that at the time 
when the waste was broken up tenants were so scarce as. to be in a position to 
dictate their own terms. In cases where the breaking up of waste took place 
prior to 1882, ^probability; that tenants were so[scarce is greater than in cases 
where it took place later, hut the probability is not to be taken as certainty in 
any case and all the circumstances must be examined. 

Revision from the order of the Commissioner, Ambala Division. 

fVRDTP. R„ 


I have heard the parties in this case. The applicants are tenants in 
Mauza Ganga of Tahsil Sirsa, and the land in dispute was broken up by 
them partly before and partly after 1882, while a poition of it was not 

broken up by them at all but received by them in an already cultivated 

state. The landlord having sued for possession by ejectment, the tenants 
sued for occupancy rights, which all the lower Courts have found that 

they have failed to establish. 

As in many villages of the Sirsa Tahsil, the Administration Papers 
of the settlements both of 1862 and 1812 ontain a clause which sets forth 
the right, in the first place of the owners, and in the second place of the 
occupancy tenants, to break up waste and adds that, if these be unwilling, 
the ri^ht will be given to some one else. In the fifth ground of the 
application for revision, the applicants refer to this clause and claim it as 

establishing their rights of occupancy. 

A clause of the same character in the Administration Paper of the 
village of Diwan Kheora in the Dabwali Tahsil of the old Sirsa District, 
came under the consideration of the Financial Commissioner, Sir J. Lyal , 
in case No, 5 of 1881-82. He obsery ed that there was nothing in the rule 
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, . . . ,, , _ n orcaDAacy tenant, obtaining and cultivating 

expressly declaring that an ■• rd a ri ght of occupancy in it. 

•araqte land under the clause, woulu acquire « . . 

B 1 the oirciunstan ;e< of tee particular caee which was 

one of first founding iu 1853 and a subsequent -found, ng » 
1861 after abandonment in consequence of drought) Sir J. Lya 
held that tenants of the village, classed as occupancy tenan.s a. the 
Settlement of 1862, who had been allowed to break up waste and unde 
this clause within the term of the expiring Settlement (1862-1882) were 
entitled to a right of occupancy in the lands broken up. 

In case No 406 of 1897-98, a similar case connected with occupancy 
rights in the same trao‘ came before Mr. Thorburn, then Financial 
Commissioner. In the course of his judgment Mr. Thorburn. observed 

“Considering the fact that clause 6 only gave the right to 
break up waste, ’but is silent as to what status such butamari 
oonfers, it cannot be held that butamari per sc confers an occupancy right. 
As to whether it does or not, mud turn on whether or no at the time 
butanxars were scarce, in a position, so to say, to make their own terms and 
the advantages of getting new land brought undsr the plough were great 
to the landowners. A decision on this point will partly depend on the 

rents taken.” 


In the particular case then under his consideration, Mr. Thorburn 
decided that each plaintiff was ‘ entitled to occupancy rights under S. 8, 

Punjab Tenancy Act, in respect of all land broken up and since held by 
him or his predecessor-in interest in or before 1882, and that, in respect 
of lands subsequently broken, the question depends on the finding of f act 
as to in what year from any cause the competition changed from one for 
tenants on any terms almost, to one for land amongst tenants on such 
terms as the landlords chose to dictate.” 


In the case now before me the second ground of revision amounts 
to a claim that this judgment has established as a general principle of 
tenancy law for unirrigated villages of the old Sirs* District, that a tenant 
who has broken up land prior to 18S2 is entitled to occupancy rights in 
that land. This claim is not limited to tenants who enjoyed occupaaoy 
rights in other land in the village prior to 1882 and in this case it is 
shown that the father of the applicants had no such rights in this village 
prior to the Settlement of 1882. 

The Assistant Collector who originally decided against the applicants 
held that in the present instance, there was not the slightest reason to 
suppose that there was any scarcity of tenants when their father broke 
up the land now in'dispute and added that the rent rate (which, as poiuted 
out by Mr. Thorburn, is an important consideration in determining whe¬ 
ther the evidence points to a scarcity of tenants) is high. The ront rate 
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is four annas and four pies per pakka bigha, equivalent to seven annas and 
two pies per acre, a rate which is certainly not particularly low for barani 
lauds in the Sirsa District and was double the laud revenue rate in this 
village In rejecting (he application for revision the 0 m nissioner observed 
that the real point was “whether at the time that this land was first broken 

up and occupied by appellant or his ancestor?, the competition for laud 

was such that the tenant could m do bis own terms, or s ich tint the land¬ 
lord could do so, i. e., was land scarce or wore tenants scarce, and he held 
that the facts established that the I anant was, at the time, m the less 
favourable position a conclusion from which there is no reason to differ. 

Mr. Thorburn’s decision io ciso No. 498 of 1897-93 did not establish 
anew principle of law con ferring occupancy rights under S. 8 on all 

tenants in the old Sirsa District, who had broken up waste prior to 1882. 
It merely provided a new criterion by which each claim put forward by 
such persons to the establishment of such rights might equitably be 
lecided. The application of the criterion depends upon the particular 

facts of each case, and the question at issue in every such case is one of 

facts whether the circumstances and, in particular, the rate of rent paid, 

_ point to the conclusion that, at. the time when the waste was broken up, 
tenants were so serace as to be in a position to dictate their own terms, 
In cases where the breaking up'of the waste took place prior to 1882 the 
probability that tenants were so scarce r-s to be in a position to dictate 
their own terms is greater than in cases where it took place later. But 
the probability is not. to be taken as a certainty, in any case, and all the 

circumstances must be examined. 

In the present case, there are no grounds of revision at all in respect 
to that portion of the land which was received by the applicants’ father 
in an already cultivated state. In respect to ths^ remaining land* the 
contention of the applicant fails for the reasons explained, and they have 
not proved the facts which are requisite in order to establish the occupancy 
status on the principle laid down in case No. 406 of 1897-98. 

The application is rejected. 

Application rejected. 


The orders in case No. 406 of 1897-98 referred to in above is as 
follows:— 

Thorburn. F. C. (' 7 - 4 - 99 )—From the Collector’s return, dated the 16th 
February 1899, giving cover to a report by Mr. Humphreys, Assistant 
Collector, dated the 6th February 1899, both of which are to be rrad as part 
this Court's of judgment, the Assistant Collector's report f.cm the words 
“Report re Collector’s order, dated the 5th January 1899, ’ the answers 

to the pr ints referred, omitting for the moment No. 1, are as follows 
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(2) Registered oocupancy tenants pay at a rate under Re, 0-6-0 the 
cultivated bigha, which is apparently the rate plaintiffs have paid out since 

last settlement (8) the partition occurred in Sarabat 1919 (A. D. 1862), or 
years before Mr- Wilson’s Settlement of 1862 ( 4 ) no instances are established. 

As to (1), the translation of the Wajib ul arz field shows that in paragraph 6 
on “mode of breaking up banjar" the conditions were that the owners first 
and aPer them the occupancy tenants, “shall have the right to break up waste 
land, and in the event of their refusing to do so, land will be given to an¬ 
other person.” This clause was apparently originally inserted in the 
1862, Settlement and repeated in that of 1882, Its broad and 
obvious intention was to encourage the breaking of waste by 
owners, occupancy tenants and outsiders put in by the Lambardar, or 
owners in the order named. The condition suited owners as it brought 
them income, and it suited Government and was no doubt inserted at the 
instance of the Settlement Officer in 1862 in order to benefit Government to 
some extent by strengthening tne village. Mr- Agnew, the Collector, 
makes a great point in this case, that the Wajib nbarz para, related only to 
“ Shamilzt’deh ” not “ Shamilat patti.” Had this been intended the intention 
would have been made clear, but from the omission and remarks just made, 

I am convinced that the “waste” referred to was, “waste” generally, whet# 
her held by the owners composing a village or only a part of a village why 
in this case the partition took place in S^mbat 1919 or A.D. ! 862, twenty 
years before the 1862 entry was repeated in the 1882 Settlement. Here a 
question arises as to what rights the breaking up of the waste conferred. 
Evidently if the return about rent rates is correct, it did not per sc put 
occupancy tenants breaking up waste in as high a category as that in 
which they stood with reference to their older acquired lands for which 
they were recorded as occupancy tenants. It did not do so, because other¬ 
wise they would have been entered in the annual papers as occupancy ten¬ 
ants and not as tenants-at-will, and would have paid a lower rent than 

Re. 0-6 0 a bigha. 

As to the alleged agreement on which the tenants rely, it was, if 
made, oral, and cannot be proved. As the same time some such agreement 
was usual, so long as there was plenty of waste and a scarcity of tenants. 
Indeed it is on the face of it improbable that a man would break up waste 
without a guarantee of possession at a limited rent rate for at least a term 
of years, without such a protection it is inconceivable that the occupancy 
tenants (plaintiffs in this case) would have extended their cultivation. I 
understand that in the approaching Settlement there will be a large number 

♦ 

of disputes of the present type, t.e., the landlords will try to eject occupancy 
tenants and others who have under a clause in the Wajib-uUarz t suoh as 
the No. 6 in this case, broken up and cultivated whs to, and the butamars 
with appeal to the Wajib-ul arz entry as giving them oooupanoy rights. The 



9 


NAWAB ALI v. LAL SINGH. 

reason why the question of status has become a burning question is either 
increase of population or, more probably, as here, the fact that canal irriga- 
tional is being or has been extended to the village. 

Considering the fact that clause 6 only gave the right to break up 
waste, but is silent as to what status such butamuri confers, it cannat be 
held that butamari per se confers an occupancy right. As to whether it 
does or not, must turn on, whether or no at the time butamars were scarce, 
in a position, so to say, to make their own terms and the advantages of get¬ 
ting new land brought under the plough were great to the landowners. A 
decision on this point will partly depend on the rents taken. Applying the 
above principle to this case, it is clear that as the village was barani* 
canal is only now I understand being brought to it and the demand for ten¬ 
ants great, up to 1882, at all event, land personally broken up in or before 

1882 and since cultivated by occupancy tenants, must be held to rest in 

them as occupancy tenants under S. 8 Punjab Tenancy Act. This view I 
see is very much that taken by Mr. (Sir James) Lyall as Financial Commis¬ 
sioner in the D.wan Khera Case, appeal No. 5 of 1881*82. 

It follows then that these 4 revision petitions must be accepted. 

Parties are summoned. 

Thorburn, F.C. ( 21-4-1899 ).—Parties*are present and each represen¬ 
ted by counsel. Mr. Brown for the respondents and Pandit Sham Dass for 
the plaintiffs. For the landlords it is urged that the 1882 entry was a mere 
repetition and that had butamari conferred occupancy rights that status 
would have been recorded as held by the butamari and further that, as re¬ 
gistered occupancy tenants pay at about Re. 0-3-0 a bigha and these men 
pay at Re. 0-6-0 or about that, the rent rate shows that they have no occu¬ 
pancy right. For the tenants the entry is appealed to and the fact is point¬ 
ed out that waste began to be broken up in 1872 and continued to be so 
broken until long after 1882. On the whole it is pretty certain that no 
close inquiry preceded the repetition of the old entry of 1862 in the revised 
wajib-ul arz of 1882 and that the butamars were not in 1882 given occu¬ 
pancy rights because there was no judicial order conferriug such rights 
and the entry itself was vaguely worded. 

The conclusion to which I corns is that each plaintiff is entitled to 
occupancy rights under S* 8, Puujab Tenancy Act, in respect of all land 
broken up and since held by him or hi3 predecessor in intrest, in or before 
1882, and that in respect of lands subsequently broken the question depends 
on the finding of fact as to in what year landlords had occasion to stop the 
further breaking of waste in their own interests, i.e., in what year, from 
any cause, the competition changed from one for tenants, on any terms, 
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Jo!t to or, for land amougst tenants at such terms as the landlords had 

t0 d 10 Accept all four applications and reversiT^an^cL in^rlspecTof 

plaintiffs’ occupancy rights ™derS. the pre88nt ten ants inherit 

; p to 1882. the actual plots in each ^■^^^'Tut.r broken 
decided by the Collector and the Ass.stant Collector and land . 

up land the question of fact h,s to be deeded. » , ^ ten . 

lords ceased to find it to their interest, to get waste broken up 

ants with occupancy rights. 

I refer back all four cases for inquiry and decision as the ^stion J 

defendant, (landlords) admits tb.t in tb.. ca*. lb. I«t bat bnd * 
Shnmilat patti and not Shamila deh is immaterial. In any a 

lords were very few. 

IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

o • • eja Revenue. 

Revision Side. 

No. 176 of 1913-14. (Decided on 6-5*1914} 

Maynard , F.C, 

Rogha Applicant 

Versus 

Mughli and others Other side . 

Punjab Tenancy Act, Ss 38 and 59 (1) (b]-effect of abandon- 
ment under S. 38. 

Abandonment, like ejectment, terminates the rights of the widow, and. 
the right of occupancy at once devolves upon the next claimant. At the very 
moment that the widow' completes the period required to bring S. £8 of the 
Punjab Tenancy Act into operation, she ceases to be “ the tenant having the 
right of occupancy ’ by the operation of S. 59 (1) (b). 

Case forwarded by the Commissioner, Ambala Division. 

a n 


The parties are represented before me by counsel. A widow who 
had succeeded to occupancy rights held by her deceased husband left 
the villages in which the land was situated. The prior nature of the 
arrangements which she made for the cultivation of the land and the 
manner in which effect was given to them are not entirely clear from the 
file. Apparently, the person whom she employed to cultivate for her conti¬ 
nued to cultivate on behalf of the landlords. At. auy rate the owners (who 
aie the co-sharers in the vilhge) say that they regularly received rent from 
the tenant Shahzada, though the language employed appears to amount 
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to a contention that he is cultivating on their behalf and not on behalf 
of 8ny occupancy tenant. 

The landlords claimed in mutation proceedings that the name of 
the widow should be removed from the column of occupancy and this 
claim was upheld as far as the Collector’s Court. The Commissioner has 
referred the case for revision on the ground that the act of the widow 
did not affect the rights of the collaterals, who are admittedly descend¬ 
ed from the ancestor who originally h^ld the tenancy. 

The widow having left the village some years ago, a fresh entry of 
some sort is necessary, and the question is what it should be 

The rights of a widow in an occupancy tenancy are very strictly 
limited by law* She cannot transfer the right by sale, gift, or mort¬ 
gage, or even by sub-lease for a term exceeding one year. It would be 
somewhat surprising if, in the circumstances, a mere act of neglect on 
her part would suffice to destroy the rights of persons who are protect¬ 
ed by law against her wilful disposal of the property. 

Clause (b) of S. 59 (l) makes the legal position clear : abandon¬ 
ment. like ejectment, terminates the rights of, the widow, and the right 
of occupancy at once devolves upon the next claimant. At the very 
moment the widow completed the period required to bring S. 38 of the 
Punjab Tenancy Act into operation, she ceased to be “the tenant having 
the right of occupancy" by the operation of S. 59 (l) (5). 

An attempt has been made before me to show that the collaterals 
were themselves guilty of abandonment, because they did not at once 
enter upon and manage the tenancy. It appears that they misunder¬ 
stood this legal position and thought they must wait till the widow’s 

absence has lasted a stated number of years. Be this as it may, it is 
clear that a person who has never been in actual possession of a te¬ 
nancy has not the opportunity of cultivating and arranging for the cul¬ 
tivation of the land of which it consists : and I hold that in order 
to establish the conditions contemplated by S. 38, the tenant whose 
abandonment of his tenancy is alleged, must have been at some time in 
possession of the tenancy in question, 

I accept the application and order mutation of the occupancy te¬ 
nancy in the names of the collaterals of the deceased tenant Niadar : 
with costs in favour of the applicant. 


Application accepted . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revenue. 


Revision Side. 


No. 121 of 19i3-14. (Decided on 5-51914). 


Other side 


Mnynard t F. C . 

Applicants 

Hira and others 

Versus 

Nihal Singh and others 

Punjab Tenancy Act, Ss. 45, 84 (5)-notice of ejectment embracing 
other lands—suit to contest notice—dismissal for default possession^ 
given to landlords in execution proceedings—material irrogulanty 
interference on revision. 

The respondents landlords) caused a notice of ejectment under S. 45(1) o 
the Punjab Tenancy Act to he served upon the applicants in respect to certain 
land. One of the fields (No. 743; which was included in this notice had been 

held in previous judicial proceedings to be a part of the land from w \\c 16 

applicants (tenants) were not liable to ejectment. This important fact was 
overlooked in dealing with the notice of ejectment. The tenants sued to contest 
their liability to ejectment, and obtained an ex-parte decree in their favour; but 
this ex-parte decree was set aside. When the case came up, the tenants absented 
themselves from the court and on this occasion their suit was dismissed in 
default. Held, that the financial Commissioner will exercise his powers 
under S. 84 (5) of the Punjab Tenancy Act (within the limits set by the Civil 
Procedure Code to the revisional jurisdiction of the Chief Court) only when 
interference is necessary in order that substantial justice may be done and that 
the fact that the ejectment proceedings were twice in succession decided other¬ 
wise than upon merits, did not justify interference upon the revision side in the 
absence of any indication of matt rial irregularity. Held, further, that one 
material irregularity in the proceedings was the carelsss inclusion in the notice 
of ejectment and the subsequent deli /ery of possession of field No. <43, and 
proceedings in respect thereof should he set aside. 

Case forwarded by the Commissioner, Jullundur Division. 

ORDER. 


The applicant did not wish to be represented belore me in this case. 

I have heard counsel for the respondents. 

The facts, in so far as they affect the present proceedings are these. 
The respondents (landlords) caused a notice of ejectment under S. 45 
(l) of the Punjab Tenancy Act to be served upon the applicants in respect 
to certain land. One of the fields (No. 743) wlrch was included in this 
notice had been held in previous judicial proceedings to be a pait of the 
land from which the applicants (tenants) were not liable to ejectment. 
This important fact aj pears was overlooked in dealing with the notice of 
ejectment. 

The tenants sued to contest their liability to ejectment, and obtained 
an ex parte decree in their favour : but this ex parte decree was s*t aside. 
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When the case came up, the tenants absented themselves from the 
Court, and on this occasion their suit was dimissed in default. 

In passing orders, the Court did not direct the ejectment of the 
tenants in accordance with S. 45 (6) of the Punjab Tenancy Act, and 
the Commissioner is of the opinion that this omission was a technical 
irregularity. Notwithstanding the absence of any specific direction o 
ejectment, possession was given to the landlords (respondents) by proceed- 

ings in execution of decree. 

In referring this case for action on the revision side the Commis¬ 
sioner is, if I understand him correctly, influenced by two considerations, 
over and above that of the irregularity in the form of the decree, which 
he describes as technical only. One of these considerations is that the 
case has never been tried on the meiits, and the other is that the eject- 
men^ proceedings included field No. 743, which, as already noted, had been 
held to be land from which the tenants (applicants) were not liable to 

ejectment. 

In regard to the omission of the direction for ejectment from the 
order of dismissal, I may say that the definition of decree in S. 2 of t e 

Civil Procedure Code (from which an order of dimissal for default is ex- 
pressly excluded) makes it somewhat doubtful whether there is any tec ni 
cal irregularity at all. It is, however, not necessary to determine this point, 
because a technical irregularity is certainly not. a good ground for inter- 
ference on the revision side. 

It has been laid down more than once , and I take this opportunity 
Of re-stating the doctrine, that the Financial'.Commissioner will exercise 
his powers under S. 84 (5) of the Punjab Tenancy Act (within the limits 
set by the Civil Procedure Code to the revisional jurisdiction of the Chiet 
Court) only when inteiference is necessary in order that substan m 

justice may be done. . 

What happened in this case was that the tenants contested their 

liability to ejectment, but failed to establish their contention. If we eav 
cut of account, for the moment, the other aspec's of this case, it se^ 
clear that broad considerations of justice call for the decision, either 

(1) that the original notice of ejectment which the tenants contested 
holds good in consequence of their failure in the proceedings, 

or , . , 

(2) that the order of the Court carried with it a direction Of ejec 

ment, and that the successful litigant should not suffer. from 
technical irregularity (if there was a technical irregularity) for 
which the Court and not he was to blame. 

The fact that the ejectment proceedings were twice in succession 
decided otherwise than upon the merits, does not justify interferenc , P 



l4 PUNJAB CASE-LAW, PART C. 11914]. 

the revision side, in the absence of any indication of material irregularity. 
^Tihe decision dismissing their claim in default, the tenants apphed 
P qsfullv for a review ;and their subsequent appeal was also rejected. 

wb, .be Financial C.»»i>,ioner nhonld u„,M .be 

decision now* . 

The one material irregularity in the proceedings was the careless 

inclusion in the notice of ejectment, and in the subsequent delivery of 
possession, of fieled No. 743. I set aside eo much of the proceedings i » 
dealt with field No- 7t3 and order the restoration of the possession o 
field to the tenants (applicants^ In all other particulars, the application 

a 


JkA V A ▼ - - 

is rejected. I pass no order as to costs. 




IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

IUNJAB. 


^ O J Revenue. 

Revision bide. 

No. 406 of 1912-13. (Decided on 2-11-1924). 

Diack , F.C. 

Lakhi and others Applicants 

Vers us 

Malik Dost Mohammad Khan and others Other side . 

Punjab Land Revenue Act, S. 115—Sufficient cause—clause in 
wajib-ul-arz prohibiting partition—whether amounts to. 

Where a clause in the Wajib-ul-arz prohibiting partition, so that cattle might 
not be deprived of pasture, was drawn up when the land was valued for its 
pasture greatly, but since then there has been a considerable reduction in the 
number of cattle kept by the community and a very large area has been bro¬ 
ken up for cultivation, held, that the above clause could not operate as a bar to 
partition, all the more when a large section of the community was opposed to 
the prohibitory clause. 

Revision from the order of the Commissioner, Rawalpindi Division, 

ORDER. 


On an application for the partition of the common land of mauaa 
Adhi Sargal the Settlement Officer, by his order dated 11th December 1912, 
directed that the partition should be carried out and should be effected in 
a certain way. An appeal was preferred to the Commissioner on two main 
grounds : (l) that partition was contrary to the provisions of the Wajib- 
ul-arz of the estate and (2) that the measure of right laid down by the 
Settlement Officer as governing the method of partition was erroneous. On 

these points the Commissioner held in his order dated May 28rd, 1918, 
that (1) as a similar order passed in regard to mauza Mitha Tiwana, 
directing partition in spite of the provision of the Wajib-ul-arz to the 
contrary, had not been impugned by the Financial Commissioner on 
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revision, the Settlement Officer’s order should stand and (2) Settlement 
Officer having referred the parties to civil suit as to the matter of the 
measure of right, if any of them contested his finding, there was no reason 

to interfere. “ On 2nd September 1913, the opponents of partition filed the 
present application for revision, contes'ing the decision of the Comnns- 


sioner on both points. 

As regards the second point there is prima facie no reason to sup¬ 
pose that the decision of the Settlement Officer is erroneous and it is opon 
to the applicants to contest the matter in a Civil Cou. t and I therefore 
agree with the Commissioner that there is no need to interfere. 

As regards the first point the question whether a clause in the 
Wajib-ul-arz prohibiting partition is a bar to partition even when the con¬ 
ditions under which the clause was inserted have changed, does not appear 
to have been ever definitely decided in this office. The case of Mitha 
Tiwana quoted by the Commissioner is not directly in point. It is true that 
partition was there ordered contrary to such a clause, but in the revision 
case decided by Sir J. Douie on 23rd April 1911. the only point for decision 

was whether the area which bad been reseived from partition in order to 
form a glazing ground was not too large, the parties being apparently 
agreed that the remainder of the Shamilat should be divided, and the 
decision was that the area reserved was not too large. 

In Taja v. Tara Chand, (l), it. was held that the question whether 
such a clause should prevail was one that should be decided by the Reve¬ 
nue Officer dealing with the partition case: and should not be referred to 
the Civil Court, but on the merits of the question no opinion was pronounc¬ 
ed. The further history of the case shows that partition was acquiesced 
in by all concerned, it being a case where unculturable rivarain land had 
been made culturable by a change in the river, and consequently no further 
appeal or application was preferred to the Financial .Commissioner, 

It has been ruled in several cases that statements or agreements in 
the Wajib-ul-arz relating to the rent of occupancy tenants are binding only 
for the term of settlement. And Dilsukh Ram v. Nathu Singh (2) is a 
case where an agreement in the Wajib-ul-arz was held to be a binding 
custom (as to haq shufa in respect of a mortgage with conditional sale). 
But none of these bears directly on a clause prohibiting partition. On the 
other hand, the Mitha Tiwana case is so far a precedent that it shows that 
by agreement among the landowners such a clause can be ignored. 

In the present case the wording of the clause, in the future ten ^j 
“ taqsim nahin karenge , ki charai mal maweshi men nuqsan hota hat 
shows that it is of the nature of an agreement rather than a custom. And 
even a custom may be abrogated by a custom (Rattigan s Customary Law, 

(1) 11 P.R. 1896. (Rev.) 

(2; 98 P.R. 1894 (F.B.) 
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„„ 6), The qnestion i, wb.lher wh.e, as in this case, there is a difference 

7 , epinien the sher.belder. as t. whether the a 8 re.»en. or eastern 

should be enforced, it should be upheld or not. 

It is matter of common knowledge that the inhabitants of the Thai 
in which this village lies have found the cultivation of gram in its hollows 
to he a profitable undertaking. There has in consequence been a revolution 
in its conditions. The whole wording of the * ajib ul-arz shows that it 
was drawn up to suit a time when the Thai was valued only for its pasture 
and the only agriculture known was occasional cultivation of moth i a 
baira in the kharif harvest. Tue particular clause in question, forbidding 
partition because it would be an obstacle to grazing, shows that it was 
designed for another period. The tahsildar’s report shows that, a very 
large area (over 5,500 bin has) has been broken up for cultivation, that 
persons other than owners are largely taking advantage of the provision 
in restraint of partition to obtain cultivating possession of portions of the 
common land, and that, there has been a considerable reduction in the 
number of cattle kept by the community. If, in spite of all these circumstanc¬ 
es, a large majority in interest of the owners of the estate were of _ opinion 
that the condition of the Wajib-ul arz should prevail it might be maintained. 
But when it is contested by large section of the community it can ™ longer 
be maintained as an agreement, and if regarded as a custom it may be hel 
to have become inoperative as contrary to justice and equity and it is 
open to the Revenue Officer dealing with a partition to direct under b. lio 

of the Act that it may be carried out notwithstanding. 

The application is rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 191 of 1913-14. (Decided on 22-7.-1914.) 

Maynard , F. C. 

Nathu Applicant 

Versus 

BiSHNA and others Other side. 

Punjab Land Revenue Act, S. 115—partition proceedings—decisions 
of Revenue Officers—applicability of S. 11, Civil P. C. 

Held, that S. 11 of the C. P. C. has no application to the partition 

orders of (Revenue Officers. Under S. 115 of the Act, a Revenue Officer has a 
discretionary authority absolutely to disallow an application for partition 

and he ought to use this authority in every instance i.i which the same 
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st8^nce^ n v/hich b made the^pT^iows' ^rder Appropriate have changed. 

Revision from the order of the Commissioner of Ambala Division. 

ORDER. 

I have heard pleaders for the parties. It is admitted that on 14th 
October 1909 the Assistant Collector of Rupar rejected an application 
for the partition of the same land which is the subject of the present 
proceedings. The order against which this application has been lodged is 

one affirming upon appeal the Collector s order that partition of the land 

shall proceed, if Nathu (present applicant) fails to sue to es ablish pro¬ 
prietary right on 2 bighas of it by a stated date. And the issue before 
me is virtually this, whether, by virtue of S. 11 of the Civil Procedure 
Code or by any other principle of law, the order lejeotuig the partition 
in 1909 renders illegal the order permitting the partition in 1913. 

It is plain rnouvh that a Revenue Officer acting as a Civil Court 
under S 117(2) of Act XVII of 1887 is properly descrioed as a Court 
trying "a suit and that if, in this capacity, a Revenue Officer had de¬ 
cided” a partition question in issue between the parties to partition 
proceedings, S. 11 of Civil Procedure Code, embodying what is common¬ 
ly described as the principle of res judicata, would be a bar to the re- 
decision of the same question between the same parties. The position is, 
however an entirely different one when the Revenue Officer is acting, 
not as a Court under S. 117 (2), but merely as a Revenue Officer dealing 
with an application for partition. In this capacity, he acts as an ad¬ 
ministrative authority, not as a Court, the proceeding is an administra¬ 
tive adjustment, not a suit, and the decision is embodied in an order, 
not in a decree As was hell by the Financial C mmissioner in Punjab 
Mullik Fatteh Sher Khan v. Mall He Slier Bahadoor Khan (1). where the 
question in issue was the form in which a jagirdar was entitled to col¬ 
lect revenue, and the claim had been disallowed in 1862, I hold that 
the matter is an administrative one, to which the principle of rear 
judicata as embodied in S. 11 of the present Civil Procedure Code has 

do application. • _ . . , , 

The pleader for the applicant has not felt able to argue before 

me that S 11 of the Civil Procedure Code bars the re-decision in 1913 

of the question whether partition should be allowed, but he has urged, 

with very good reason, that there must be some finality about the 

orders of Revenue Officers and that it would be most inconvenient and 

improper if every one who had been disappointed over an application 

for partition were at liberty to start fresh proceedings over the same 

issue, „ . ,, j . . 

There is no doubt that this contention is correct. But the decision 

that S. 11 of the Civil Procedure Code has no application to the parti- 

11) 6 P. K. 1868. (Rev) 
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n't connote a decision that such 

tion orders of Revenue Officers does n 115 of the Land 

decided, unless it is shown that the circumstances wh.ch made the ,re- 

vious order appro t riate have changed. 

A very common instance of a change of circumstances affecting 

the rrojriety of a partition is the introduction into a village o a 
new means ol irrigation : converting unculturable laud into culturable an ^ 
But changes in methods of cultivation, whatever the cause, must always tend 
to carry with them changes in the manner in which land is held : and the 
recent discovery in the north-west of the Punjab that baram cultivation with 
profit is possible over extensive areas where it was formerly regarde as 
hopeless, is another instanoe of a change which may make it reasonable, 
and even necessary, to allcw partition of areas where partition has 

formerly been disallowed. 

In the present case I find that the refusal of partition in 1909 was 
based [upon the belief that the point in dispute between the parties could, 
and would, be appropriately dealt with by action under S, 150 of the 
Land Revenue Act. It was supposed that Nathu the present applicant, 
was piepared to surrender certain land which was in his possession. 
His subsequent jroceedings showed that this was not the case, for he 
obtained from a Civil Court a decree that he was entitled to retain 
possession of that land until partition should take place. 

In the circumstances, I hold that the officers who dealt with the 
application in 1913 were justified in declining to exercise their dis- 
cretionaary authority to disallow partition notwithstanding the opposite 
decision in 1907. I reject tie application for revision. 

Application rejected . 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Ppat lui/m Side Revenue. 

Revision btde.^ ^ WU-15- (Decided on 26 . 4 -1915.) 

Fenton , F. (7. 

Kan wan Applicant 

1 7fiVQn.fi 


Nathu Singh Respondent . 

Punjab Tenancy Act, S. 84 (5)— error of law—interference on 

revision justified. 

Where the Lower Courts erred in not applying S. 5 (2) to the facts of the case 
and thus deprived a party of the benefit of an unrebutted presumption there¬ 
under the Financial Commissioner on revision set aside the orders of the Lower 

Courts. 

Revision forwarded by the Commissioner of Ambala Division, fororders 

• • 

of the Financial Commissioner. 

ORDER* 


The Commissioner’s order of reference clearly shows that the lower 
Courts erred in not applying S. 5 (2) of the Tenancy Act to the facts of the 
case. The presumption given by that clause has not been rebutted so that 
the plaintiff Kanwan must be held entitled to occupancy rights under S. 5 
(1) (a) in the 6 bighas 9 biawas to which the ejectment notice relates. I set 
aside the orders of the lower Courts and cancel the notice of ejectment 

f * % 

explained. I decree costs to plaintiff ih all Courts. . __ _ 

^ Petition allowed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


Revision Side. 

. No. 


PUNJAB. 

199 of 1914-15* (Decided on 

Fenton , F.C. 


Lal Singh alias Lal Din 


13-8-1915.) 


Revenue. 


Applicant 


Maluk Singh and others Respondents . 

Punjab Land Revenue Act, S. 37—gift—properly attested—inula- 
tion to follow accordingly—death of donor—intricate question o 
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® i Jniv of mutation officer, 

religion or customary law-duty o and the actualifcy 0 f the transac 

Where a certain property was = hou [d be effected in favour of the 

tion was amply attested, the muta i donori giving rise to intricate 

donee, despite the subsequent J^th f ‘h a mutation officer is not 

questions of religion and customaij law,wi 

concerned. . 

Revision from the order of the Commissioner, Lahore Div.sK> . 

ORDER. 

That the late Jawahar Singh gifted the land in dispute to Lai Singh 
aha. Lai Din his son-whetber legitimate or illegitimate matters not for 
present purposes-is a fact duly attested by the Naib TahsUdar on 22nd 
March 1914 and in prrsuance of that attestation a mu a i , • o{ 

have been sanctioned at the time. Owing, however, to the machinations o 
a Patwari no action was taken until Jawahar Singh died and the 
was then brought up afresh as one involving a mutation of inheritance 

The action seriously prejudiced Lai Singh’s position and has led to 
discussion in the subsequent mutation proceedings of intricate q 
tions of leligicn and customary law with which a mutation officer is no 
concerned, I see no reason why mutation should not now be e ec e 
in accordance with the gift, the actuality of which transaction is amp y 
attested. The reversioners may sue in the Courts to have the gifts set 
aside as invalid, but until in such a suit they succeed in proving its iuva 
lidity the transaction must be treated by mutation officers as a valid 
one. I set aside the order of the Collector and restore that of Mr. Mangal 
Singh Assistant Collector, in Lai Singh's favour, exoept that the muta¬ 
tion should be treated as one of gift and not of inheritance. 

n_• 




IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Appellate. R6V6UU0* 

No. 2 of 1914-15. (Decided on 10-3-19(5). 

Diacky F.C • 

Lakhmi Das Appellant 

Versus 

Hay at and others Respondents* 

Punjab Alienaticn of Land Act, S, 9 (2) (3)—mortgagor denying 
execution—exercise of jurisdiction—Deputy Commissioner to decline. 

If a cpse is refeired to the Deputy Commissioner by a Civil Court under S. 9 
(8) of the Act and if the mortgagor on appearing before the Deputy Commis¬ 
sioner denies execution of the mortgage or pleads payment of the mortgage- 
debt, the Deputy Commissioner must decline to exercise the power conferred 
on him by S. 9 (2). ' 

Appeal from the order of the Commissioner af Rawalpindi Division. 

0 RDER. * ^ 

In this case the holder of a mortgage deed of 1898, containing a 
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condition of conditional sale applied to the Deputy Commissioner without 
first taking action under the Regulation of 180o, to exeicise i P 
under S 9 (2) of the Alienation of Land Act, and the Deputy Com¬ 
missioner, without regarding the plea of the other side that the 

mortgage by conditional sale had been extinguished by subsequent 
mortgage deeds executed in substitution for it, directed the execution 
of a new mortgage in form (a) S. 6 of the Ac*. The learned Commissioner 
on appeal held that, in disregarding the plea, the Deputy Commissioner in 
effect decided a question which is within the cognizance of a Civil Court on y 
and he accordingly decided that the Deputy Commissioner s order should 
be set aside. The mortgagee appeals from the order of the Commissioner 

on the ground that the question of the currency of the mortgage was one 


for the Deputy Commissioner to decide. 

It has already beep held in this office, however, though no ruling 

to that effect has been published, that, the view taken by the learned 
Commissioner is right. The question arose in connection with a ruling 
of the Chief Court in 1906 that the functions of a Civil Court under 
Regulation XVII of 1S06 are purely ministerial and that the Civil Court 
has no power to determine, on an application for the issue of a notice of 
foreclosure, whether the mortgage is or is not valid and subsisting, but 
has only to issue the notice to the mortgagor or make the reference 
to the Deputy Commissioner prescribed by S. 9 (2,) of the Alienation 
of Land Act. This raised the question whether on such a reference 
being made the function of the Deputy Commiss ; oner was also of a 
ministerial nature only or whether it was open to him to deal with 
objections to tie validity ct the mortgage. If it is not open to him to 
do so the lesult may be that a valid mortgage executed by the Deputy 
Commissioner under S. 9 (4) of the Act may be substituted for One that 
has been satisfied already or one that has never been valid at all. It 
was decided, however, i.> Sir James Douie on certain cases referred 
frcm the Rch ak Disiric. that the function of the Deputy Commissioner 


is limited in the above manner and that the only matters which he 


may decide are the amount which may be reasonably allowed as due on 


the mortgage and the period of the new mortgage. If then a case is 
referred to the Deputy Commissioner by a Civil Court under S. 9 (3) of the 
Act and if the mortgagor on appearing before the Deputy Commissioner 
denies execution of the mortgage or pleads payment of the mortgage debt, 
the Deputy Commissioner must decline to exercise the power conferred 
on him by S. 9 (2). The Civil Court must, then, in exercise of Bs ministerial 
function under S. (8) of the regulation, issue a notice to the mortgagor 
informing him that the mortgage will be foreclosed if he does not redeem 
within one year. By raising a false pl ea before the Deputy Commissioner, 
a mortgagor loses the benefit of S- 9 (21 of the Act. But if his plea 
genuine, tLen, as the notice issued by tbe Civil Court does not take e ec 
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forone year the —- r in ^;s 1 b^^i. 8ait for 

a declaration that the mortga ^ * 110 the Deputy Commissioner 

So also when the mort 2 a a ee app_.es d«r ^ ^ ciyil 0ourt under 

under S- 9 (2) of the Act, wi ou t ^ e mor tgage is in force, 

the Regulation, and the mortgagor em decline to take action 

the proper course is for the Deputy Comm, s.oner to the Regda . 

under S. 9 (2) and to leave the mortgagee to foreclos 

,ion or sue in the Civil Court for the money due 

• . 1 


The appeal is rejected. 


IN THE COURT OFl’HE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

. . , Revenue. 

Revision ^ ^ ^ 1914-15 (Decided on 19-8-1915) 

Fenton, F.C. 

. Applicant 

Sohna and another 

Versus 

„ a riikom Other Side . 

Khawaja and ^tn8rs . 

Punjab Tenancy Act, Ss. 4 (15), 5 (1) (d)-Muafi granted for the 

maintenance of a khangah-whether a jagir within the meaning of. 

The assignee enjoying a rauafi granted for the maintenance of a khangah is 
not a jagirdar within the meaning of Ss. 4 (15) and 6 (1) and .9 excluded from 

that definition as being a village servant. 

Revision from the order of the Commissioner of Rawalpindi Division. 


Fenton, F. C.—The only question which I need consider 
among those raised by this revision application is whether the assignee 
enjoying a muafi granted for the maintenance of a khangah is a “Jagirdar'’ 
within the meaning of S. 4 (15) and S. 5 (l) (d) of the Punjab Tenancy 
Act, or is excluded from that definition as being a 1 village servant, ’ The 
issue thus raised is clearly put in the following extract from the judgment 
of the learned Commissioner 

44 The principal point for decision is whether the persons in charge 

of this khangah, Haji Suleiman, are village servants. If they are village 

servants, then they are not 44 Jagirdars ” as defined in S; 4 (15) of the 

Tenancy Act, I consider that there is great force in the line of argument 

put forward by Major Coldstream, in spite of the fact that in Rattan Singh 

v, Fajju Shah (l) a takiadar has been regarded as a muafidar or jagirdar, 

and that in Dogar Mai v. Secretary of State (2) an assignee of land 

revenue for the maintenance of a thakardaxoai a was granted oocupanoy 

rights under S. 5 (1) [d) of the Tenancy Act. As regards the first ruling, 

which was under the old Act, I would note that the term jagirdar was not 

defined in the old Tenancy Aot, XXVIII of 1868. The point as to whether 
(1) 12 P.R. 1878., 

2) 4 P.R. 904 -Rev). 
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lakiadar was a villa.. ........ «* - »•" ' *»'■'“ to ^ 

.1 > apain the 

of 1904 (2) the propi i , d - gsed The position of Government as a 
point now in issue was thafcardaio'ira in its estate would perhaps 

aszx ssrssr o fa ^ * 

respect pregent case on its merits, the mnjawars were requir¬ 

ed to keep the fcAanflaft in repair and to serve travellers giving them a 
smoke and water and generally attending to their needs. It was m return 
for this service that the village proprietors gave them ceitain land ren fiee 
as regards cash or payment. But the land was not actually rent free as 
th- rent was a service rent. I am strongly of the opinion that the 
muiawars status was that of the servants of the village proprietors. 
These felt bound to arrange for the discharge of certain offices at the 

khankah and they employed the appellants for this purposes. I agree, 
therefore, with Major Coldstream that these mujawars, the appellants, 

wore servants of the village proprietors and that they do not possess the 

status of jagirdars under S. 4 (15) of the Tenancy Act.” 

Of the two judgments cited by the Commissioner, the first, No. 12 

^.Et. (Civil) of 1878 (l) may be disregarded, because under the Ten ney 
Act'of 1868 muafidars who were village servants were not excluded from 
the definition of “ jagirdar.” It is true that in No. 4 P.R. Revenue of 
1904 (2) the assignee of land revenue for the maintena ice of a thaka- 
dawara was granted occupancy rights under S. 5 (l) (d), but as noticed by 

the Commissioner, the point was not discussed whether a person in that 

position could be regarded as a “village servant.” In addition to the 
reasons given by the Commissioner for distinguishing the case from the 

present it may be mentioned that the claimart to the status of jagirdar in 

1904 was a descendant of the original founder of the thika.rdwj.Ta. 

The real point in the present case is whether service of a religious or 
gaasi-religious charao*er, such as that performed by the custodians of a 
village khangah, is to be regarded as bringing the persons responsible for 
such service within the c itegory of “village servant,’ so as to exclude 

them from the definition of “ jagirdar.” I have no hesitation in accepting 
the views of the Collector and Commissioner on this point. When the 
present Tenancy Act was under consideration as a Bill, the Lahore Com¬ 
mittee, appointed to revise and re-draft the Bill reported as follows with 

reference to the definition of “ jagirdar : 

“ The words ‘other than a village servant ’ have been inserted 
because small assignments have often been made to priests and menials i 
consideration of village sorvice, and we do not consider such persons to be 

equitably entitled to rights of occupancy in plots so held by them. 

This seems conclusive. The muafl in the present case was originally 
granted by the zamindars of the village for the service of the khangah 
must hold that the defendants Sohna and Allah Lok are village servants 
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, x i, A ttpofpd as “ jagirdars ” Or ex-jagirdars 

and as such are not entitled to be treated as j « 


for the purpose of S. 5 (l) (d) of the Tenai cy Act. 




• • . J 


IN THE COURT OF THE FINANCIAL 

PUNJAB. 

Appellate Side. 

No. 90 of 1014-15. ^Decided 


COMMISSIONER OF THE 

Revenue. 

on 18-12-1915). 


Guru Dutt and others 


Fenton , F.C. 


Appellants 


Versus 

Dr. Kartar Singh Respondent . 

Punjab Colonization Act. S. 15 — not retrospective—instalment 

purchaser—balance of interest due frcm ex-tenant—right of former. 

S. 15 of the Punjab Colonization Act is not retrospective ; hence it does not 
deprive an instalment purchaser before the date of coming into force of the Act 
of a right of property already acquired, merely because there was a small 
balance of interest still due from the ex-tenant to Government. 

Appeal from the order of the Commissioner, Multan Division. 


ORDER. 

The contention of the appellant is that mutation should 
not be sanctioned to give effect to a transaction of sale when 
the vendor was a person who was not empowered to sell without 
the sanction of the Financial Commissioner, as required by 
S. 8 of the Government Tenants Act, 1893, corresponding to S. 19 of the 
Punjab Colonization Act of 1912. If at the time of the sale the vendor 
was a tenant of Government then undoubtedly the sanction of the Financial 
Commissioner was necessary. The contention of the respondent, however, 
is that, at the time of the sale in 1912, the vendor was no longer a tenant 
but wfs proprietor. The facts cn record as to this are clear. When the 
sale took place the tenant had paid up to Government all the instalments of 
the purchase-money requisite for the acquisition of proprietary rights. 
The only doubtful point is concerned with the fact that some Rs. 500, 
on account of interest of delayed instalments, were subsequently found 
to be due to Government and though this balance was on discovery 
promptly paid up the questicn arises whether under S, 15 of the Coloniza¬ 
tion Act, 1912, the tenant did not remain a tenant up to aEd until the date 
of the payment of this balance of interest. The Punjab Colonization Act 
did not crme into operation until June 1912. Before that month the 
whole of the instalment of purchase price had been paid by the tenant to 
Government. Under the terms of clause 17 of the “ Statement of condi¬ 
tions applicable to the tenancy, proprietary rights had passed to the 
tenant en the payment of the first instalment, which was paid in 1910, 
and this statement of conditions was safeguarded and continued in force 
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by S. 14 of the Colonization Act, 1912. I am unable to hold that S. 15 

of that Act operates with retrospective effect so as to deprive 

the instalment purchaser of a right of property already acquired merely 

because there was a small balance of interest still due from the ex-tenant 
to Government. 

I must, therefore, hold that the sale transaction which is in dispute 
in the present case, was one in which the vendor had already acquired 
proprietary right in the property sold, and which accordingly did not 
need any sanction of the Financial Commissioner to validate it. 

The appeal is dismissed with costs. 

Appeal dismissed . 


IN THE COURT OF THE FINANCIAL COMMISISONER OF THE 

PUNJAB. 

Revision side. Revenue. 

No. 233 of 1914-15. (Decided on 28-10-1915) 

Fenton , F. <7. 

Khadim Hussain Khan ... ... Applicant 


Versus 


Mst. Murad Bibi 

• • • ... 

Limitation Act, Art. 120—suit for a share in the 
estate—Punjab Tenancy Act, S 77 (3) (k) 


Respondent, 

profits of an 


,, P A S . U ! t r ! or a share in the profits of an estate or holding under S. 77 (3) (lc) of 
• Un;|a tenancy Actof 1887 is not a suit for moneyreceived and consequently 

is governed by Art. 120 of the Limitation Act of 1908. 


Revision from the order of the Commissioner of Jullncdur Division. 

ORDER. 

sharedh 8 ^ ^ ^ 0116 CC ' £barer ’ Mst Murad Bibi, against another co- 

Hussa ! D \i er deceased husband ’ s brother ’ for ter share 

ed a derre J h ° ldlDg for twelve harvests. The plaintiff has obtain- 
ComJ* ee,the a “ 0Unt 0f which, as fixed by the appellate Order of the 

share 6 ’ 0 °°' TbiS SUm iS decreed in respect of plaintiff’s 

ebare of the produce of six years-twelve harvests. Both parties apply for 
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" Uttle 
—»- -r* -- r 

and that wrong methods of app d in this connection, ho wove . 

in fixing it. None of the arguments •*» ^ ^, nal powers 

86 em to me to establish any valid groun ^ the plail , t ifTs claim's 

I shall confine myself, therefore,!to h ^ thre0 yeara of tho period to 
barred by limitation m respect^ ^ . g contended tha t the period of 
which her suit relates. n b Tenancy A'-t by one 

limitation for a suit under S T W threB y6 ars. The Com- 

co-sharer for a share in the p first soh edule of the Limitation 

missiocer has held that t e ai' IC ( guiu {or whinh n0 period of limita- 
Act which is ap?hc, e 18 , ar 1 hedale ) t an d that the period of limitation 

tion is provided elsewhere >n ^ ^, d be n0 Pan jab mling on this 

is six years. It is curious the pr0 fi t9 of an estate or hoi ling 

TJX’- 

szs .- *■ *•»“•—•**-—. , 

. , . .. n tViat . t be period of limitation is six years is based 

Mr . F.,-’*- * , p ; WMm „„ cwa„u »«« Ckmd 

on the Calcutta H. 14 1 " f .1 gSarara in property owned in 

*«* * at Ca " 10 "^Tre who h taVen'poLesLn of and 

common sued the remaining who ^ ^ ^ 

exclusively cultivated the join pi P article 1 IB of the first sche- 

. *he defendant that either article 36 or article 11001 « 

du?e f the Limitation Act was applicable. The Court, however, held tha 
hi the circumstances, i.e., when some co-sharers take exclusive possession of 
the joint property and manage it without associating the other co-sharers in 
the possession and management, there is neither misfeasance nor malfeas¬ 
ance nor breach of contract which would make articles 36 or 115 applicable^ 
In the present case the defendant argued before the Commissioner that 
article 109 is applicable. Article 109 relates to suits for the profits of 
immovable propeity belonging to the plaintiff which have been wrong¬ 
fully received by the defendant.” The lesrnod Commissioner rightly holds 
that the profits received by a co sharer in possession are not wrongfully 
received merely because they belong in part to co-sharers who are not in 
possesion. The ruling of the Allahabad High Court which he cites in 
support of this view, Phar.i Singh v. Nawab Singh and others, (2) is entirely 
to the point. It may be added that the relation of a co-owner, who obtains 
exclusive possession, to a fellow-sharer who is not in possession, is by S. 90 
of the Indian Trusts Act, declared to be a fiduciary one. It cannot, theie- 
fcre, be said that the receipt by the trustee in such circumstanees of profits, 

(1) 23 Cal. 799 
12) 28 All. 161 
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for which he is liable as trustee to reader aa accouut, is a wrongful receiv¬ 
ing within the meaning of article 101 of the Limitation Act, Iq this Court 
the defendant seeks to establish the applicabilitv of article 62 of the Limita¬ 
tion Act. Article 62 relates to suits ’* for money payable by the defendant to 

the plaintiff for money received by the defendant for the plaintiff’s use.” If 
the present suit were really one of that description it would not lie in the 
Revenue Courts. But it would be a straining of the law and of the ordinary 
meaning of language to hold that a suit for a share in the profits of an estate 
or holding under S. 77 (3) (k) of the Tenancy Act is a suit for money 
received by the defendant on behalf of the plaintiff, What is die to the 
plaintiff i3 only ascertainable after an account has been taken, an account in 
which the managing co sharer is entitled to sat off expenses of management 
before the proportion of the rents, paid by tenants under S. 15 of tii 9 Ten¬ 
ancy Act, which is due to the co-sharer who is not in possession, can be 
ascertained. This view is supported by the Allahabad High C >urt ruling 
in Parsotam Rao Tantia v . Radha Bai and another, (3) ia which it was 
held that a suit by a co-sharer to recover from a manager of property in 
common ownership for money received by the defendant a 3 manager was not 
a suit for money had and received 1 ' but was one to which article 120 of 
the first schedule of the Limitation Act applied. 

In the Rent Acts of Agra and Oudh there are general provisions declar¬ 
ing the applicability of the Indian Limitation Act to revenue suits arising there¬ 
under except in the case of suits for which a special period of limitation is 
provided in those Acts. Such a special period o? limitation, viz., three years, 
is provided in both Rent Acts for suits by co-sharers for a share of the 
profits of a holding—a circumstance which involves the implication that th§ 
Limitation Act period for such suits is not one of three years. 

For the foregoing reasons I am unable to dissent from the Commis¬ 
sioner’s decision on this question of limitation, viz., that article 120 applies 
to suits of the description for which S. 77 (3) (k) makes provision. On no 
other ground is there any reason to revise the order of the Commissioner. I 
accordingly reject the applications in both these cases (Nos. 233 and 254). 
Parties will pay their own costs in this Court. 


(3) 87 All. 318 


j Revision rejected 
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Revenue. 


\ Revision side- 


No. 11 of 1915-16. (Decided on 21-2-1915). 

Diack , F. C . 


Applicant 

LABHA Versus Respondents. 

Tui.si and others j 144 occupancy rights sold— 

Limitation Act, Arts- 120 and 144 \ t T! V endee-Punjab 
suit by the landlord for possesion against the vendee 

Tenancy Act, S. 77 (3) (h). , a 77 (31 (h), Punjab 

Held, tliat a suit by a landlord to d.spossess under S. 7^0 \ i ' v0 beou 

SSSfe! as 

1893 (Rev) referred to. 3 P. R. 1910 Rev. dissented from. 

Revision from the order of the Commissioner of Jullundnr Division. 

ORDER. 

In this case the landlords (the proprietary body of the village) 

1 ind«r S 77 (3) (/»). Punjab Tenincy Act, to dispossess 

Tperson to »hom the occupancy rights in the land in suit had been sold. 
The Court of first instance and the first Court of appeal he Id that m 
respect of limitation the case was governed by article 120 of the 2nd 
schedule to Act XV of 1877, but the former admitted the case to a 
hearing on the ground that the right to sue accrued only from the date 
on which the mutation was sanctioned, which was loss than six years 

before the institution of the suit, while the latter considered that time 

ran from the date of the registered deed of sale which was more than 
six years bofore institution aai accepting appeal dismissed the olaim. 
Tho second Court of appeal, that of the Commissioner, following the ruling 
HarLal v. Mussammtt Gohri (1) held that article 144 of the sohedu e 
applied to the case and limitation being 12 years the ease was within 
time and he referred the case back for disposal on the. merits.^ The 
Commissioner, Mr. Pagan, in his judgment remarked as follows the 
ruling quoted; “Whether the view of the Financial Cornmis loner taken 

in it is sound or not is not for me to say. If it is not, it is open to the 
Financial Commissioner to revise his former ruling.'’ In admitting the 

case to a hearing on revisionSirMiohaelFentonobservedasfollows:- 

“I am inclined to think that Sir Jamo3 Doric's decision in No. 8 
Revenue of 1910 is wrong and that artiole 144 does not govern limitation 
in suits by landlords to set aside alienation by oooupanoy tenants. The 

time from whioh the period begins to run under article 144 is when the 

(!) 3P.R. 1910 fRev.) 
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possession of the defendant becomes adverse to the plaintiff . Now the 
possession of the vendee of occupancy rights is possession as a tenant. It 

never can beoome proprietary possession so long as the tenant does not 

set up any claim to proprietorship. Accordingly I am inclined to hold 
that article 144 is applicable only when proprietary possession is 

concerned/’ 

I have now heard counsel on the question but have heard nothing 
to lead me to doubt the correctness of the above view. It is urged that 
in certain contingencies the landlord may become entitled to possession, 
but that is certainly not the case here, a3 the decree of the Court of first 

instance shows, for it provides that defendants 2 and 3 the original 

occupancy tenants who sold their rights will not be affected but will get 
possession of the land. The position is very similar to that dealt with in 
Asa Ram v. Paras Ram (2) where a temple worshipper sued for the 
dispossession of the assignee of the temple manager and in which the 
Chief Court held that article 120 and not article 142 or article 
144 was applicable. It is also urged that paragraph II of Standing 

Older 2 expressly lays down that in a suit like the present the 

plaintiff is entitled to a decree for possession. The object of the 
paragraph, however, is to make clear that the plaintiff is entitled to a 
decree against the alienee alone and not against the alienating tenants ; 
in other words that he is not entitled to possession at all ; and the word 
‘"possession” appears to have been U3ed by inadvertence for “disposses¬ 
sion ” In Revenue judgment No. 3 of 1910 (l) Sir domes Douie considered 
that the mere fact of tWa word “dispossession” being used in S. 77 (3) (h/ 
of the Tenancy Act and the word “possession” in article 144 of schedule 
j [ of the Limitation Act made no manner of difference. There is, however, 
tl^ important difference that dispossession of the alienee does not 
necessarily involve the possession of the landlord. It was pointed out 
in that judgment that the above sub section gives the landlord a choice 
between three kinds of suits, and it may be remarked that it would be 
anomalous if the period of limitation wore not the same for each. If the suit 
takes the form of a claim to set aside the transfer it has been repeatedly 
held by the Chief Court in Ram Chand v. Muhammad Khan (3) and 
by this Court in Jiw.in Singh v. Maharaja Jagat Singh (4) and Kuna v % 
KaruzJc (5) that article 120 applies. It is logical that the same article 
should apply to the alternative claim for dispossession of the alienee, and 
this supports the conclusion drawn from the argument that the disposses- 

(2) 9 P. It. 1904. 

(B) IBB P. R. 1888.* 

(4) 1 P. R. 1898 (Rev.) 

(5) 7. P. R, 1905 (Rev.) 
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sion of the alienee does not necessarily involve the possession of the 
landlord. It is true that in the judgment of this Court reported in Nzhal v. 
Lakhna (6) a decree for possession was passed in similar circumstances 
but that was a case in which the lowsr Court had decreed possession 
against both the occupancy tenants and the mortgagees and the whole 
intention of the Financial Commissioner’s julg nont was to modi y t e 
decree so as to make it operative only agamst the mortgagees In other 
words it was for dispossession rather than possession. And the question 

of limitation of course did not arise. 


DiSerirg therefore from the decision in Ear Lai v. Mtissammat 
Oohti (7) I hold that Ihe i ersenf suit is governed by S. 120 and that 
the period of limitation is 6 years. And I agree with the first Court of 
appeal that the right to sue accrued from the date of the sale and as 

that was more than 6 years before the institution of the suit the claim 


is barred by limitation. 

Accordingly I direct under S. 84 (6) Punjab Tenancy Act that the 

suit be diemii sed. Parties to bear their own costs throughout. 

Revision accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 


Revenue. 


No. 85 of 1914-15. (Decided on 7-5-1915). 

Fenton y F . C. 


Vir Singh and others 


Applicants 


Respondent. 


Versus 

Kala Singh 

Punjab Government Tenants Act, S. 8—agreement to admit others 
to a share in tenancy—previous consent of the Financial Commissioner 
not obtained—agreement void—S. 23. Contract Act. 

Where a tenant under Government admits others to a share in the tenancy 
without obtaining the Financial Commissioner’s consent as is provided by 
S 8 such an agreement is void from tho start under S. 29 of the C ontract Act. 
10 All. 577 ; 12 Bom. 422 : 7 All 511; 7 All. 878 ; 20 All. 219 ; 90 All. 98 ; 8 P. R. 
1913 (Rev.) referred to ; 68 P, R. 1913 (Rev.) disapproved. 

Revision from the order of the Commissioner, Lahore Divison. 


ORDER 

The defendant, Kala Singh, is tenant under Government of a oolony 
grant of l l /a squares in the Chuniau Oolony. The plaintiffs in this case. 
Vir Singh and Sarnand Singh, are his brothers. The plaintiff in 
(G) G. P. R. 1893 (Rov.) 
t7) 3 P. R. 1910 (Rov.) 
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Revision Case* No. 86 is a third brother, Chanda Singh. The facts 
in the two cases are the same and will be dealt with in one 

order. 

The defendant, Kala Singh, associated his three brothers with 
him in the bresking up and cultivation of the land ircluded in the 
Government grant. He now seeks to rject his brothers and the present 
fcuit is brought by the latter to have the notice of ejectment can¬ 
celled. The first Court decreed cancellation. The Assistant Commis¬ 
sioner of Kasur, exercising the powers of a Collector, accepted defen¬ 
dant’s appeal and set aside the deeree of the first Court. He also 
remanded the case to the find Court for a decision as to the amount 
of compensation on ejectment to be awarded to plaintiffs. The plaintiffs 
appealed to the Commissioner who declined to interfere with the Collec¬ 
tor’s order. They now apply to this Court on the Revision 

Side. 

The plaintiffs, apart from a point as to the existence of the rela¬ 
tionship of landlord and tenant between the parties, which will be 
dealt with below, rely chiefly on a deed of agreement executed in 
their favour by defendant shortly after the land had been allotted to 

the latter by the Colonization Officer. 

The following is a translation of this deed of agreement which 
was executed on 8th July 1905 :— 

“I, Kala Singh, son of Amir Singh, caste Kambo Mutti, resident 
of Mauza Killa Ganja, Tahsil Chucian, do hereby declare that in chak 
No. 41 of Rakh Shaikhoo, I have been granted one square of land 

and half a square divided diagonally measuring about 58 ghumaODs. 

I had promised to my full brothers Chanda Singh, Samand Singh 
and Vir Singh of Mauza Killa Ganja of the Chunian Tahsil that 
•when I should be granted land by Government I would occupy one 
half of the giant and the other half would be occupied by all the 
three persons Chanda Singh, etc, I have now executed this deed 
of agreement to the, effect that the said Chanda SiDgh, Samand Singh 
and Vir Singh will be considered as entitled to one half of the grant 
by the Government in the same way as I would he. In short, they 
shall pay all the cesses in respect of their half share and shall 

receive the produce thereof. I will not object to it in any way. 

If I should try to eject them for any reason the said persons will 
be at liberty to take from me their damages in respect of half the 
land at the rate of per ghumaon. I will have no objection to it. 
I have therefore executed this agreement so that it may serve as 

, t • v * 
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authority. Dated 8th July 1905 corresponding to 25th ITar Sambat 
1962. 

Witnesses— 

(Sd.) Chuha, son of Kishen 

of Khudian. Thumb impression of Kala 

: (Sd.) Sham Singh, son of Singh, aged 45. 

Lai Singh of Khudian. 

The Collector has held this agreement to bs invalid with reference 
to the terms of the Government Tenants Act 1893. Section 8, which 

provides as follows : 

“ The right or interest vested in a tenant by or under this Act 
shall not be capable of being attached or sold in execution of a decree 
or order of any Court or in any insolvency proceedings, nor shall 
they or any of them, without the previous consent in writing of the 
Financial Commissioner, be transferred or charged by any sale, gift, 
mortgage or other private contract.* 

As no written consent of the Financial Commissioner was given 
to the alienation which the agreement of 8th July 1905 was mteuded 
to effect, Mr. Harcourt holds that it is invalid and cannot be 

recognised. 

Now, if the case is to be governed by the ruling of the Chief 
Court in Hussain Khan versus Jahan Khan (l) it must be admitted 
that the agreement under consideration, in a suit between the parties 
to the agreement (Government not being a parly) cannot thus be 
treated as invalid. In that case also section 8 of the Government 
Tenants Act, 1893, was pleaded as a ba**, but Mr. Justice Robertson 
held that the agreement was valid and that as between the parties 
section 8 of the Act mentioned was no bar. It was added, however, 
that the decision was not binding upon the Financial Commissioner. 

I 

This ruling, if it is be generally followed, will have c far-reach¬ 
ing effect. Not only in the Chiuian C)louy, but in the Cheuab aud 
Jheluin Colonies, and in the now Colonies of the Triple Canal Project, 
Government has created aud is creating tenancies which are subject 
to the prohibition against transfer contained in section 8 of the 
Government Tenants Act, 1893, and the corresponding section (section 
19 ) of the Colonization of Government Lands Act, 1912. The ohjeot 
and intention of such a prohibition are obvious. On the one hand 
colonists are selected individuals possessing certain qualifications. If 

(1) 58 P. R. 1913. 
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a selected Colonist were, without permission, to transfer his laud to 
a person not possessing the requisite qualifications, the policy govern¬ 
ing colonization operations might be defeated. Again it is part of the 
policy governing colonization to allot noldiogs of a certain minimum 
size. The evils of small holdings in the more congested districts of 

the Province were very present to Government at the time it was 
decided to allot only in holdings of a fairly large size. In time 

sub-divisicn of holdings will come in consequence of successions by 
inheritance, but this evil will be retarded for o. generation or more 
if, to start with, the unit of allotment is a la’-cn cm. A few excep¬ 
tions occurring in the practical option of the foregoing prohibitions against 
transfer might not have any material effect upon the general policy, 
but it is obvious that a ruling such as that in Hussain Khan versus 
Jahan Khan (l) must stimulate transfers in contravention of the statutory 
provisions of the Acts of 1898 md 1912, and that upc-n the execu¬ 
tive officers of Government will be thrown the invidious pud burden¬ 

some task of stepping in and ejecting the alienees, who ought not to 
be in possession if the prohibitions against transfer contained in the 
two Acts are observed. 


It becomes very necessary, therefore, to examine the grounds upon 
which Mr, Justic Robertson’s ruling is based. Ti e learned Judge refers 
to S, 28 of tli6 Indian Contract Act, but he does so only in connection with 
a contention advanced in the suit before him that an agreement of the 
nature therein propunded was fraudulent. He did not notice the grounds 
mentioned in the same section which really operate to invalidate any 
agreement of the kind, S. 28 provides that every agreement of which the 
object or consideration is unlawful is void, and it further provides that the 
^object or consideration is unlawful if, inter alia :— 

It is forbidden by law ; or 

is of suck a Bature that, if permitted, it would defeat the provisions 
of any law ; or 

the Court regards it as opposed to public policy. 

The following illustration is appended to the section as a sample of 
an agreement wiiich would “defeat the object of the law.” 


(i) “A’s estate is sold for arrears of revenue under the provision of an 
Act of the Legislature, by which the defaulter is prohibited from purchas¬ 
ing the estate. B, upon an understanding with A, becomes the purchaser, 
and agrees to convey the estate to A, upon receiving from him the price 
whioh B has paid. The agreement is void, as it renders the transaction, 
in effect, a purchase by the defaulter, and would so defeat the object of 
the law.” 
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« *»■* *«>■»* = f ■” * h vf ,r c H 'iL?°A.1 

aa to the scope and meaning of these clauses of S. A 

:„l op«,.. p .», *•»«»'• <* ; e r ::i 

::::: - <^ 5 ? m ::,LTz 2 ‘ 

an d Kashi Prasad versus Ktdar Nath Sthu (5), au a tra 8 

Till! proprietor iu contravea*>a of S. 8 of the Jhansi Encumbered 
Estate Act, 183d (R'.dhr liai vorjn Ktmol Singh (6) In all those cases 
the agreement were, in suit between transferees and transferors, held to 
be void as defeating the object of the law. It is impomibU not to regard a 
transfer in contravention of S. 8 of the Punjab Tenants Act 1893 or S. 19 
of the Colonization Act 1912 ts void on similar grounds. Oa a similar 
around I held in Mohammad Nasir Khan v. Farid and others (7) that 

an agreement providing for the sale of canal water in contravention of 

the provisions of Act VII of 1873 was void under S. 23 of the Contract 

Act. . 

In Hussain Khan versus Jahan Kha > fl) Mr. Justice Robertson founds 

an argument on the analogy of transfers by occupancy tenants. But there 

is in reality no analogy, The Punjab Tenancy Act does not enact that 

transfers by occupancy tenmfcs without t’.i ^ consent of the landlord shall 

be void. It only provides (S. 60) that such transfers shall be voidable . 

They are voidable only at (he instance • f the landlord. As between 

the parties, therefore, they hold good ond are valid unless and until they 

are invalidated by the landlord. An agreement on the other hand of 

which the object is unlawful as explained in Section 23 of the Contract 

Act is void ah initio . 

It is hardly necessary to notice the ruling in Ali Alardan v. Bakar 
Khan (8) which is referred to by Mr. Justice Robertson in Hussain 
Khan v . Jahon Khan (l). That ruling amounts to nothing more than that 
there is no special procedure open to the Revenue authorities, correspond¬ 
ing to Soction 21A of the Land Alienation A^t, whereby the Civil Appellate 
Courts can be moved by the Deputy Commissioner for the revision of a 
decree which gives effect to an agreement in contravention of Section 8 of 
the Government Tenants Act, 1893. 

Holding, therefore, as 1 do, that the agreement of 8th Jnlv is void 
and was void from the start, it is necessary to determine the question as 
to the status of the parties. 


’2) 10 All. 577 
^3) 12 Bom. 422 
4 ) 7 All. 611 and 7 All, 878 F. B. 

(5) 20 All. 219 (F.B.) 

(6) SOAR. 88 

ft> 8P.B, 1913 (Rev) 

18 P. B. 1913. 


Revision rejected , 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 64 of 1915-16. (Decided on 5-8-1916). 

Fagan , F.C. 

Lakhi and others .. ... .. Petitioners 

Versus 

Amar Singh and others .. .. .. Respondents. 

Pup jab Tenancy Act, S. 5 (1) (c)—Settlement—along with thp 

• ** 

founder—meaning and scope of. 

Settlement along with the founder, means settlement contemporaneously 
OT in association with the original founder during the initial stages of -the 
foundation and development of the village. But where a cultivator is shown 
to have commenced to reside in and to cultivate Shamilat land in a village 
during the life time of a founder thereof, such founder being at the time a 
I#mbardar or otherwise directly concerned with the management of the 
Shamilat, the cultivator in question was settled in the village “by the founder 
thereof as a cultivator therein” and so far fulfils the requirement of 
S. 6 (1) (c). 

Revision from the decree of the Commissioner of Ambala Division. 

ORDER 

I will deal with the three cases Nos. 64, 65 and 66 in or.e order 
as the facts with which the revision is concerned are the same in all 
of them. They are fully set out an I discussed in trhe orders of the learned 
Commissioner, of the Collector and of the original Court. 

The learned Commissioner, came to ,the conclusion that Bb^ftri 
was not settled as ,a cultivator in the village of Bjixw#, That is to say, 
.wder^and, that he did not cultivate land th^e b^t was Hfjlggged 
u^lely kx parrying out whatever at that period have hasp ,*he 

duties of a patwarL There is of oourse no direet jffphf -tfert M .4W 
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cultivate land. From an inspection of the Settlement Record oi : 1840 (the 
first regular settlement) it appears that the cultivating body of the village 

consisted of proprietor (maliks), qadim kisans and tol “ darS ' 
two terms are explained at pages 218, 229 and 230 of 
District Gazetteer from which it will be seen that the qadim isan 
was a proprietor of his holding without any share in the shamilat. 
Tl.o Settlement Record of 1840 contains no list nor register of cultivators, 
except one of qadim kisans and the name of Hazari does not appear 
on this. He and his appointment as patwari are expressly mentione 
in the wajih-ul arz of 1840 but nothing is said as to his having been given 
land to cultivate whereas had he been a cultivator it seems very nn 
likely that this fact would not have been alluded to. It is true that 
the word be-dakhal is used with reference to him but this is a somewhat 
slender foundation on which to rest the conclusion that he was a cultivator 
in addition to being a patwari, A good deal has been made of the fact that 


Hazari’s recorded emolument only amounted bo Rs. 2 per mensem, 
but it must be remembered that be was a banya by caste and as was 
customary with the patwaris of those days it is probable that he made 
money by trade and money-lending. It is true that in 1857 his son 

Nathu appears from the Settlement Record of 1863 to have been cultivating 
some 200 bighas or 160 acres as a tenant but this does no more than 
render it possible that Hazari may have cultivated some or all of that 
area in his life time and certainly does not amount to proof that he 
did so. On the whole I agree with the Commissioner as regards this 
part of the case, being of opinion that theie is not sufficient material 
for a definite affirmative finding that Hazari was a cultivator in the 


village- 


There remains the question whether Nathu in virtue of his having 
cultivated land in the village from 1857 or thereabouts, can be regarded 
as having been settled in the village by the founder thereof as a 
cultivator therein. Regarding this the facts are that, as appears from the 
Settlement Records of 1840 and 1863 A.D., Basti, son of Pirn, one of 
those who joined in the original foundation of the village and who was 

therefore one of the joint founders, was alive as late as 1863. He was not 

% 

a Lambardar. Basti who was one of the three persons who held that 
office was a son of Sham Das, one of the founders. The land which 
Nathu, son of Hazari cultivated in 1863 was village shamilat which, 
according to an entry in the wajib-ul-arz of 1863, was managed by the 
Lambardars in consultation with certain other proprietors who are 
mentioned by name but do not include Basti, son of Pirn. It would appear, 
therefore, that Basti, son of Piru, had nothing to do with settling 
cultivators on the shamilat in 1863 and we may assume that the same 
was the case in 1857, 
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SANT BHIM SAIN t\ FAZAL 

There are no published rulings as to the facts or circumstances 
which would for the purposes of Section 5 (l) (c) of the Tenancy Act consti¬ 
tute in the case of a tenant a settlement of him in a village by the founder 
thereof as a cultivator therein. Settlement along with the founder, 
the other alternative allowed by the above clause, doubtless means 
settlement contemporaneously or in association with the original founder 
during the initial stages of the foundation and development of the 
village—see Atar Singh v. Diwcin Singh (l) Settement by the founder, on the 
other hand, might take place after those stages had been passed. Ast) this, 
it is, I think, a fair presumption, rebatt able of course by adequate proof 
of facts inconsistent with or contradicting it, that where a cultivator 
is shown to have commenced to reside in and to cultive shamilat land 
in a village during the lifetime of a founder thereof, such founder being 

at the time a Lambardar or otherwise directly concerned with the manage¬ 
ment of toe shamilat, the cultivator in question was settled in the village 

“by the founder thereof as a cultivator therein and so far fulfils the 
requirements of S. 5 (l) (c). * 

In the present case it appears that when Nathu, son of Hazari, 
began to cultivate shamilat land, Basti, son of Piru, the then sole 
surviving founder, was not a Lambardar nor did he share in the manage- 
menl of the shamilat . Under these circumstances the presumption which 
has been defined above is not applicable or rather would, if applied, 
be sufficiently rebutted. For these reasons I agree with the learned 
Commissioner's conclusion that it is not satisfactorily established that 
Nathu was settled in the village of Bobwa by one of the founders. The 
plaintiffs have, therefore, no claim to occupancy rights jmder S. 5 (l) (c). 
The petitions for revision are dis nissed. Applicants will pay respondent’s 
costs in this Court. 

Revision dismissed . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 12 of 1915-16. (Decided on 24-5-1916). 

Fagan , F . (7. 

Sant Bhim Sain Applicant 

Versus 

Fazal Other side 

Mafidar— bataipaidto him in the past by the cultivating 
owner—whether entitled to a share of produce. 

Held, that no assignee of land revenue as such is entitled to land 
revenue im the form of a share of the produce nor is the mere receipt 

(1). 94P.R. 1880. 
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by Mm of such » share in the past sufficient to give him a title 

a share » the future. To'secure the latter ^ include cer- 

tion to the position of mufldar or a a „ ownership explained in 

tain element or incidents of proprietary rights 01 owner P 

=s- ft Vi “ Btrsft 

s&‘“ 

relied on ; 1 P. E 1*85 (Rev.) dissented from. 

Revision from the decree of the Collector of Shahpur. 


ORDER- 

-This is » suit by a mufldar against the recorded proprietor 
who is fa cultivating possession for the value of one half s arc o 
produce claimed for Kharif 1912. The Courts below have decreed 
revenue only. The main question involved is that of the right 
in assignee of land revenue to realize a share of produce, us oppose 
to the mere land revenue, from the area comprised in his grant. 
Tttf question* has- been the subject of several published revenue rulings; 

Punjab Record No. 1 of 1885. 



)i 

#• 


it 

ti 
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„ 10 of 1886. 
„ 4 of 1887, 
„ 2 of 1889. 

„ 14 of 1892. 


The circumstnaces of the muafi are as follows:— 

It was originally granted about 1828 A. D. by Maharaja Ranjit 
Singh to one Brahmu Sant li ba sigha dharamarath aur ba iioaz puja path . * 
On enquiry after annexation in 1849 the mufldar was found in posses¬ 
sion and the grant was accordingly confirmed for life. On his death 
it was resumed by order dated the 12th August 1862, but was again releas¬ 
ed on 8th June 1863 in favour of his son Bhim Sain the present plaintiff. 
The grant appears to have been continuously enjoyed up to the pre¬ 


sent. 

In the khewat of the Settlement of 1853 the entry in the 
ownership column was “mufldar Brahmu Sant aur milkiat hash aur 
zamin zamindaran deh ki hai” 

In the Settlement Record of 1858 the mufidar’s name does not 
appear in the ownership column but in the remarks column we 
find mufldar batai kar leta hai aur babat haq zamindaran ser man 
rhtalik ko deta hai. Taraddud chob chakal toaghaira zivMnt imtfldar 
hai ” In the standing record of 1892 the mufidar’s name appears in 
♦he retat column thus:— Yafatni mufldar batai ba hi»$a rtisf bila 
bhitsta bad mihhat kharch tcarritan ” This entry is repeated iff the 
standing record of 1911-12. 
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In 1857 it appears that some proceedings took place bet¬ 
ween the predecessors of the parties in which the question of the 
mufidar's right to a share of the produce was raised. The area in¬ 
volved was apparently at that time shamilat and the lambardar of 
the village while admitting that for a long period the mufidar had 
Realised a share of produce claimed that in future he should be 
restricted to a cash rate. By a robkar of the Settlement Superinten¬ 
dent, dated the 12th October 1857, the claim was dismissed and the 
mu fidar's right to a share of produce maintained, a haqq lambardari , 
however, being allowed to the plaintiff. In 1868 agaiD the mufidar 
appears to have obtained a decree for produce. 

The origin of claims on the part of mufidars to realize a 
share of produce such as the one which is advanced in the present 
case is to be found in the circumstance of revenue administration 
under Sikh rule. At that epoch the State broadly speaking took as 
its revenue the share of the produce which was left after deducting 
what was sufficient to maintain the cultivator on not too liberal a 
scale. The more or less customary or traditional division on this 
basis was half j.roduce for the State and half for the cultivator. 
Except for certain minor dues, some of them of a quasi-proprietary 
nature, little or nothing was left for any third party or middleman. 
The State revenue in short was approximately the equivalent of 
what has now, in consequence of the limitation of the State demand 
under British administration, become the rent or landlord’s share of 
the produce. It follows of course that when the Sikh administration 
granted any assignment it granted for the enjoyment of the assignee 
what would now be called not revenue but rent, the latter in fact 
being never less than double and oftener a larger multiple of the 
cash revenue assessed or assessable. I have gone into this matter 
and also into the history of the case at some length as the main 
question inv olved is one of considerable importance and has not, I think, 
been considered from the proper point of view by the courts below. 

In the rulings already quoted that question arose in the 
form of claims by proprietors who had previously been paying to 
aergOees a share of produce, the equivalent of the Sikh revenue* 
to pay in lieu thereof a cash revenue to be assessed at the authori¬ 
sed rates- In the present case the assignee sues to recover, in 

accordance with previous practice, a share of produce from the pro¬ 
prietors who, on their side, plead liability for cash revenue only. 
Turning to the previous decisions, the general result of Baba Tej 
Nath v. Mul Raj (l). (Colonel Davies* Financial Commissioner) was 
ifhat a mafidar who had taken his dues by batai for two or tbr’ee 
generations was entitled to continue to do so. Colonel Waoe, Finan- 

(1) 1 P. R. IRev.) 1885. 
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- 6 rUJNJ The interpreta- 

cial Commissioner’s views were somew a Haidar Shah (2), 

Hon of his decision in 8ai case, would appear to 

« aPPhed to the £ sudl is entitled to land 

be that no assignee of land res am du(J9 nor ia the mere 

revenue in the form of a share of t P ’ t tQ give h i m 

receipt by him of such a share in e pas^ ^ if is neC es- 

a title to such share m the futu.e. or a3S [ gn ee his 

s „ y «... i. addition .0 *. f>w““ p^pri.Ury ti.ht 

.tot™ .tadd inctado el.»«"ta or inodonB P L „ d 

- ""-*1 .*. - 

l r .Loir Loir,. That >ubje« is do.l. with .. P™"* 83 of 

the Settlement JIanaal on the principles un er ytng 01 ■ 

It was, further, held in the above ruling that if the own nQt 

cultivating possession of the land concerne t e m ^ ar 

be entitled to a (sab)-settlement; as a result of which he 'vould oi 

course have no title to take a share of produce from he ouUiv.bg 

owner. The subsequent rulings which I have qua e ' especially 
ally on the same principles as those indited above, see espeo.ally 

Jaroahir Slagb v. Terra (3) and Nanda ». Malta «*»»M >• d 

In this case the cenrts b.l.» k*v. apparently 

on the simple principle that a m.fidar er “ “' h 

ing a proprietor can under no ° { ^ m the ru Hngs 

of produce. It ia however possible, a P. , i n J 

quoted above, that, at all events so long as an a9Sl K““ ea ‘ 

revenue continues, the proprietary right or rights 0 

be divided between the assignee and the recorded proprietor in such 

wis 9 that though the proprietor or Ins heirs may e en i e 
ultimate reversion the assignee ia for the tune being en i ® 
share of produce as rent from the cultivator, lhe earne 
sioner, if I understand him rightly, wou'd hold that a proprietor can 

under no circumstances pay rent; but this is scarcely correct as a 
universal proposition, e g , it is quite possible that, a propne or 
hold land and pay rent as a tenant-at-will under his own occupancy 

tenant or under his own mortgagee, who would then be iu e 


position of a landlord. # , 

The real question for decision in this case is w ie Q1 

plaintiff has any proprietary interests in the land in suit of the ^ 

explained in paragraph 6 above. No issue was framed ^ on ^ lia 

portant point and no definite enquiry has been made. I here is» 0 

ever, a certain amount of material on the record -yhicli ten 8 

(2) 10 P. R. (Rev.) 1886 
(8) 4 P. :R. (Rev.)I1887 

(4) U P. R. (Rev); 1892 
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indicate that the plaintiff has such interests. I refer more especially 
to the proceedings of 1857 and 1863 and to the fact that he has 
been taking a share of produce for the long period which has since 
elapsed. On the other hand, the owner, the defendant, is in cultiva¬ 
ting possession, but it is not quite clear for bow long this hos been 
the case and whether his possession has been uninterrupted. From tli 9 
Jamabandi of 1901 which has been called for it appears that in that 
year the assignee leased the land to one Hukarn O'aand Arora. 
Under the circumstances it is, I think, necessary to return the case to 
the Collector for an enquiry and finding on the following points:— 

(lj H;s the assignee, the plaintiff, any proprietary interests in 
the land in suit of the kind specified in Punjab Record 10 of 1885 ? 

(2) Has he at any time ejected teuauts, or admitted new ones ? 

(3) Since when has the defendant, the owner, been in posses¬ 
sion without interruption ? 

(4) Since when has he paid a share of produce to the assignee 
and has that share been a uniform one or has it varied ? 

The return to this order should be made by July l*t. 

The final judgment of the learned Financial Commissioner was 
as follows:— 


Fagan, F. C. (13. 7. 1916 ) A return to my order of 24th May 1916 
has been received. On issues (1) and (2) the findings of the Assistant 
Collector are against the plaintiff. On issue (3) it is found that the 
defendant has been uninterruptedly in cultivating possession since 
1862 and on issue (4) that batai has been more or less regularly 
pard by the defendant since that date. I accept the above findings. 
It follows that the plaintiff is not entitled to realise a share of 
produce from the defendant. The application for revision is accord- 
mgiy dismissed. The applicant will pay the respondent costs in this Court. 

Application dismissed. 


IN TEE COURT OF THE FINANCIAL COMMISSIONER 

. . c ., OF TEE PUNJAB. 

Revision Side. ^ 

No. 139 of 1915-16, (Decided on 9-8*1916) 

Labhe.. .. Faggn.F.O. 

*' • • • • .. Petitioner 

w Versus 

Hamira . 

d, . *• . .Respondent 

. P n Un,ab . ^ S - 53 r Sub Ss (3) ' 5 > -occupancy tenant- 

pcenitentiae, under—if entitled to withdraw proceedings prior to 
completion of purchase by landlord. 

poenitentiffi 6 ^ 63 (8) do not deprive the occupancy tenant of a lccus 

time nrinr ^ dlt l80 P ento hm to withdraw from the proceedings at any 
.P o the completion of the purchase as determined by S. 63 (3), 

Case forwarded by the Commissioner of JuUundur Division. 
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ORDER. 

F q _The respondents are occupancy tenants u h 

Fagan, F. C. me y p nm mi«sioner’s view, expressed 

S. 5 of the Punjab Tenancy Ac,. . that the landlord 

in his older of 29th March 1916, as I of S- 56 (3) 

aft er service on him of a notice ^ 2> ^ which cannot be 

a ves-ed right to purchase the °° o;lp “ ' from or abandoning 

defeated or determined by the tenant wi hd ia thia case on 

bis intention to transfer, as he pp “ do not think that such 

2l8 t November 1913. After full consideration I do „ laim » in S. 53 (3). 

an interpretation can be placed on te wo^ s occupancy tenant 

To do so would be equivalent to holding that a ^ making & 
under S- 5 cannot take the steps re 9 uir ® ithout running inevitably 

the risk of having those rights ^ ^ Q%n haVe been 

by the action of the landlord. - 0W 0 j tbs f ao t that il 

the intention of the Legislature, especi^ y & mortgage otherwise 

the occupancy tenant unde S. . q 53 tbe on i y result would 

ft.» »i*»r !5v w 7Td°. »»dt S. 60 » a» .»it of ft. 

b. that ft. n,ort»i» "" 14 b “ s “ d , t b, 00 (apaooy rights, S. 

-r*rr- m:: 

is to be acc.epte ' ? q r desire to transfer their 

tenants other than t ose un er ^ h « above interpretation, attaches 

rights, involves no such risk, aunder that the terms of 

to the occupancy tenant under S. • pa nitentia and 

Lt it i open to him to withdraw from the proceedings at any tim 
h L to the completion of the purchase as determined by s - 53 ( 5). It 
pn ara that as already remarked the occupancy tenant a “ ira 1 
:Tw^;:n21st November 1913 and the Assistant Collector then 
t correctly filed the case. The Collector re-opened it on appeal 
" out Ht the instance of one of rde landlords who had not agreed 

to the stoppage of proceedings. As a matter of fact no consent on his 
t0 the stopi l Unde[ _ the ciroam3tanceg the correct order for 

- oTass is to set aside all proceedings after 21st November 1913 ajid 
7 therefore, direct accordingly. The order of the Assistant Collector 
dated 5 th August 1915 is clearly quite incorrect and quite inapplicable 

t the case. If the occupancy tenant does not withdraw the landlords 

are entitled to purchase at the price fixed and cannot be put o& w»*ha 
mortgage of the occupancy rights. It is fair that the present petitioner 
should pay all costs incurred by the occupancy tenant after 21st Novembe 

1913. 


Order accordantly. 
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Revenue Rulings. 

1917 . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side, Revenue. 

No. 83 of 1916-17. (Decided on 7*5-1917). 

Maynard , F % C . 

Chanda Singh and others. Petitioners 

Versus. 

Jiwan Singh and others. Respondents. 

Punjab Tenancy Act, S. 59 (3) and (4)“"Vendees of occupancy 
rights cultivating jointly—one of the vendees dying—survivorship- 
extinction. 

Where vendees of an occupancy right held the holding jointly and no 
partition had taken place between them, held, that the landlord was not 
entitled to possession of the share of the dying vendee by extinction of the 
occupancy rights in that share, because the tenancy as a whole continues, 
as against the landlords, to be the property of the surviving tenants, 

86 P.R. 1883 ; 56 P.R. 1887; 109 P. R. 1894; 6 P. R. 1902 ; (Rev.), referred to 

Revision from the order of Commissioner, Julluudur. 

ORDER. 

I have heard Pandit Sheo Narain, for the applicants and Mr, 
Badr ud-Din Qureshi, for the respondents, 

Bishan Singh and Karam Singh bought the occupancy rights in 
an area of some 62 bighas for Rs. 600. The deed says that they 
made the purchase in equal shares. The same phraseology is employ¬ 
ed in the mutation sheet and in subsequent Records of Rights. They 
held jointly, and cultivated partly in common and partly separately. 
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Karam Singh died without issue in July. 1914. Before his death, he 
executed a deed of gift (which is certainly invalid, having been made 
without consent of the landlord) in favour of the sons of Bishan ^.mgh 
(who wes already dead, and on whose death mutation of his rights 
had taken place in favour of his sons). In this deed the land gifted 
wts described as "32 tighas 1 biswa my own share, of 64 bighas, 
3 biswas. that is to say, G2 bighas 12 biswas , occupancy and 1 bigha. 

11 Mate ax non occupancy.” 


The landlords sued for possession of 31 bighas, 0 biswas, on the 
ground that the occupancy rights in this area have been extinguished 
by the death of Karam Singh without heirs. They have been unsuc¬ 
cessful up to the Court of Commissioner, who held that it was for 
them to prove that the tenancy was not a joint one, that they had 
failed to do so, and therefore that the Collector's finding that the 
sons of Bishan Singh succeed by right of survivorship must be Upheld. 
Against this order they apply for revision. 


It has been very strongly urged before me that the effect of 
the mling given by the Commissioner, upholding the Collector in this 
case, must be to debar the sons of an occupancy tenant, who held 
his tenancy jointly with a brother or other relative or relatives, 
from succeeding to their father’s share in the tenancy cn his death. 
A ruling was at one time given by the Punjab Chief Court in 
Ahmad Lin v. llaji (l) laying down the principle that in a joint tenancy 
each tenant. is the heir of the other, to the exclusion of other heiis. 
This came under discussion by the Full Bench in Mohru v. Mutsaacli 
(2), and Rivaz and Roe, JJ , observed that the principle thus laid 
down, if pushed to its logical conclusion, would exclude the sons of 
the joint tenant. Mr. Justice Roe reviewed the former decisions and 
pointed out that what they had really affirmed was something ve>y 
diffeient. It was that as regards the landlord y the joint tenants of 
a holding, even though it was not held by a common ancestor, are 
to be regarded as a single tenant, and that as long as any of them 
or the descendants of them survive, the landlord cannot claim the 

share of any tenant whose line has died out. Ruling Ahmad Din 
v . llaji (l) was overruled. 


The explanation thus given in 1894 of the principle undeilying 
that series of rulings from 1868 onwards by which the survivorship rights 

(1) 56 P R. 1887. 

(9) 109 P.R. 1894 (F. B.) 
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cUTlo TeTt 0f 0 CCU r Cy ]and Were aSSerted nfJainst the flora's 
" I ° f ; UCCeS8i0n t0 the undivided shares of the tenant* Z their 

P u nu c „ {6 ' 1 khe subsequent ruling of the 

f 1 “- 

“ -r r sscrf? 

attitude they are always dealing with the "ghts 0 c a Td S 

tenants and their heirs sc, and it has never been "e 

T Puniab ° 0UrtS that i0int tei,ancy ’ in this special 
and highly technical sense, exists occupancy tenants in this Province 

It is perhaps unfortunate that the same phrase which describes The 
echnical estates known as joint tenancy to English conveyancing should 
be employed, for lack of a more appropriate form of words to cha 
racterise that condition of undivided enjoyment of an occupancv t 
nancy winch under Punjab Tenancy Law, operates to prevent a'land- 
lord fron, claiming possession of a share in such a tenancy on the 
death of one of the undivided tenants. They must be understood to 

be two different things. 

In these circumstances I am not concerned to distinguish bet- 

r L Tw r 7 r a tenancy-in-common. The facts in this 

case are that the tenants are described in the Records of Rights 
as tenan 3 ba hma-i-brabar in equal shares, that similar language 
was employed in the deed of sale by which they obtained the te 

moT 7 The enf "7 ^ ^ part1 ^ in co “’ 

sism J 7 iQ a d9ed Wheu 0ne of parties con- 

mats of more persons than one is a mere piece of bond-writer’s rou- 

daL foT !! SD Ca f 06 6XCept that the P ersons concerned will 
am to divide the right concerned in certain stated proportions if 

ever they do divide them. The action* of the revenue officials who 
prepare a mutation sheet and thereafter incorporate the attested mu 

,, the Herd, of Rights i, ,.k,„ u.fier 

j”, \ ‘ hS “ *° sharM : "•< «■» significance of such 

recorded shares ,s that they are an indispensable guide when parti 

ween "the T ^ ™ ' l-ieTenTe 

ween the interests of the co-sharers. As to the cultivation of the 

(3) 6 P. R. 1902 (Rev.); 11 P, L. R. 1903. 
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t , nartlv in common, that is, an inevitable eequ- 
land P^tly separate and par y palticu lar field* 

- o* : :; P or ^ - «* 

or the requirements of a partmnl ^ ^ ^ sometime8 cultiva - 

tivation : and the fact t a par 1900 - 1901 ) in no way 

ted separately (this was so in 1898-99 D landlord, 

afiects the status of the tenants in the* relates ^h J ° 
being purely a matter of convenience and varied from time 

as such. 

I. civil indecent Bhorta Mr. (4). 

“rfr ,h. purpose ol deciding whether . pert.e.l.r helder . 

particular lice ... “[°”uld be impoaai- 

We a to y predicate wh^particular portion of the undivided land which 
formed the subject of the tenancy appertained to each tenant Smy . 

J., who concurred in the decision, observed that the tenant, hel 
the land jointly. All three of them combined, and not either of the 
singly, constituted the tenant of the entire holding, and. P^Uton 
not having been affected, had an interest in the whole. Sir C. L. 
Tnpper, in the judgment of 1902, already cited, made actual and 

effective partition the test by which the claim of a tenan t 
succeed by survivorship, as against his landlords claim to re-entry 
upon the decease of a co-sharing tenant, was to be judged: and 
this is the rule to be followed in the present case. Bislian S g 
and Karam Singh were co- sharers in the acquisition of the tenancy, 
and they and Bishan Singh’s sons, after Bishan Singh's death, were 
cc-shar.rs in the enjoyment of it, whether technically joint or 
” in common" is a question which I am not here concerned to de¬ 
cide. No partition between them ever took place. That, they wore 
contingently entitled to particular specified shares in the event of a 
partition taking place, in no way affects their status. That they 

sometimes but not invariably, cultivated separate plots is also a 
matter of no significance, because it is a matter of ordinary cultivat¬ 
ing routine. The landlord is not entitled to possession of ^aiam 
Singh’s share upon the death by extinction of the occupancy rights 
in that share, because the tenancy as a whole continues as agaimt 
the landlord, to be the property of the surviving tenants. 

Application rejected. 


(4) 8GP.B.168L 
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IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB 

Revenue. 

Revision Side. 

No. 11 of 1915-16. (Decided on 8-5-1917 ) 


Maynard , F. C. 


Pokhar Dass 


Petitioner 


VerBus 


Amir and others. Reaponoenta. 

Punjab Tenancy Act-S. Ill-Landlord and tenant-right of tenant 
to cut trees—Mauza Fatehpur, 

The entries in the administration papers of the village Fatehpur, Tahsil 
Gugera, make it plain that the trees growing on the land of an occupancy 
tenancy are not the property of the occupancy tenants ; but they may cu ^ 
order to supply themselves with agricultural implements with the co cauge 

landlords—a consent which must not be withheld without rea 
2. P. R. 1908 (Rev.) followed. 

Case forwarded by the Commissioner, MuPaiu 

ORDER, 


I have heard the counsel for both parties. The applicant, occupancy 
tenant, sued the landlords for the price of a kikar tree cut and removed oy 
the latter from the land of the occupancy tenancy. The claim was 
rejected by the Assistant Collector and by the Collector on appea , u 
the Commissioner forwards the proceedings for revision on the grounds 
{hat the decision is opposed to the general principles governing the rig s 
of landlords and tenants in trees ; and that it involves the inference that 
a landlord is at liberty'o enter the holding of an occupancy tenan an 

cut down all the trees. 

The decision that a tenant is not entitled to recover from his land¬ 
lord the price of a kikar tree cut by the latter, does not, in fact, mvfl>ve 
the inferences which are above suggested. A tenanat may be entiuea 
to prevent a landlord from cutting a tree on the ground that the cutting o 
it would deprive him of wood required for agricultural implements or 
other conveniences, such as shade for his cattle, to which he is en it e 
tenant ; and he may he able to enforce this right by a suit for an| 
tion, and yet he may have no claim whatever to the price o © 
Again, he may have a right to prevent the landlord from cutting an un 

number of trees, when he would have no right whatever to P r ®^ 01 \ 
from cutting one only, on the ground that cutting, when carne 
certain point, would deprive him, the tenant, of the means o exorcism*, 

right to take wood for agricultural implements. 
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The entries in the administration papers of the village of Fatehpur, 
Tahsil Gugera, make it plain that the trees growing in the land cf an occu¬ 
pancy tenancy are not the property oi the occupancy tenants. But that they 
may cut them in order to supply themselves with agricultural implements, 
with the consent of the landlords ; a consent which, on the principle laid 
down in Subhan v. Niamat Khan (1) must not be withheld without 
reasonable cause. There is doubt that Xlst. Gar Devi v Sondha (2) 
is applicable to occupancy tenants at Manza Fatehpur and that the 
proprietoi is not entitled, in the absence of reliable evidence as to his riglit 
either by custom or otherwise, to enter upon the land in the occupation of 
cf a Leredi ary tenant, and cut and sell the trees growing thereon without 
the said tenant s consent ; but this onJy moans that the tenant is entitled to 
be safe guarded in the exercise of certain rights of user, not that he can 
claim the price of a tree which the landlord has cut. Whether the legal 
position world be different if the trees cut were a fruit tree is a question 

which I need not discuss in the present cas* where only a kikar tree is 
concerned. 

It has been urged before me, on behalf of the applicant, that 
Ganga Ram v . Mahni ,‘S) dealt with facts virtually indentical wi«h those 
of the present case, and that in the case referred to, the Financial Com¬ 
missioner upheld a decree giving to the tenant a share in ihe price of 
certain trees cut down by the landlord. It seems to be true that the 
decree which was ipheld actually awarded a portion of the price to the 
tenant. But the question, whether a right to prevent the landlord from 
cutting trees on an occupancy tenancy necessarily involves a right to a 
portion of the price of the trees so cut down, is nowhere touched 
upon in the judgment, and the Financial Commissioner does not appear 
to have adverted to this aspect of the case. What the judgment makes 
quite clear is that, a landlord is not entitled to cut down trees on a tenancy 
held by an occnpancy tenant without the consent and contrary to. the 
interest Oi the tenant. This principle is fully applicble, as has already 

been stated, to kikar tree3 standing upon the lands of occupancy tenants at 
Mauza Fatehpur. 

As observed by the Collector, it was never urged by the plaintiff that 
the loss of the one kikar tree cut, by the landlord was in anyway prejudicial 
to his agricultural interests. If he had alleged and proved this, he might 
have been entitled to an award of damages for the injury done, and he 
might have been entitled to an injunction against the landlord. But he is 

not the proprietor of the tree and he is not entitled to the price cf it or to 
any portion of the price, ...... 



S gFA'ks* J908:4 P - W. R. (Rev.) 1008. 
9 p - R- ISO! (Rev.) ; 45 P. L. R. 1905. 


Application disallowed 



SULTAN v. LAKHU RAM. 7 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 1 of 1915-16. (Decided on 22-12-1916) 

Fagan , F, C. 

Sultan Appellant. 

Virtus . 

Lakhu Ram Respondent. 

(i) Punjab Alienation of Land Act, S. 6 (1 ) (a)— Suit for redemp¬ 

tion under S. 7—powers of Deputy Commissioner to determine what is 
due. 

Under S. 7 (8) of Tunjab Alienation of Land Act (13 of 1939) it is not 
Only open to the Deputy Commissioner to enquire into and to consider the 
extent to which the principal sum together with reasonable-interest thereon has 
been realised by the moitgagee from the rents and profits of the land 
held under the mortgage, but he is in fact required to do so. If he finds 
that the principal sum secured together with reasonable interest allowable 
under S. 6 (1) (a) is more than liquidated, it is open to him to grant redemp¬ 
tion Without any further payment by the mortgagor. 

(ii) Punjab Alienation of Land Act, S. 7 (3;—power of Deputy Com¬ 
missioner. 

The words “ such proportion of the mortgage debt as the Deputy Com¬ 
missioner determines to be equitable” used in S. 7 (8) of Punjab Alienation of 
Land Act are wide, and confer upon him a correspondingly wide equitable 
power. They certainly do not restrict him in the exercise of his power under 
the section to a more arithmetical consideration of the elapsed portion of the 
term of the mortgage. 

Appeal from the order of Commissioner of Multan. 


ORDER. 

•k 

The facts of this case will be apparent from the orders of the Collector 
and of the Commissioner. Briefly they are that the appellant, Sultan, trans¬ 
ferred 194 kanals to Lakhu Ram, respondent, by a mortgage under S. 6 
(l) (a) of the Alienation of Land Act on the 15th August, 1911. The princi¬ 
pal sum secured was Bs. 800- Sultan applied under S. 7 (b) of the Act for 
redemption without any payment to the mortgagee. The Collector by bis 
order of 26th August, 1915, allowed the application finding that the mort¬ 
gagee’s net profits for the period during which he had been in possession 
under the mortg?ge apparently four years, had been Rs. 1,600 or Rs. 400 
per annum and that consequently the principal sum secured together with 
any reasonable interest allowable under S. 6 (l) (a) bad been far more than 
liquidated. 

The learned Commit sioner’s view of the intention of the legal provisions 
contained in S. 7 (3) of the Act in their bearing on this case is given in 
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. 1Q1 , it th-it the word “proportion” as used 

hi9 order of 5th November ^ amount ^ be paid in redemption is 

in the above section impli , tbe term 0 f the mortgage, 

proportionate to the expired and unexp.re P 1 * d or should, be 

He holds, I understand, that no consul ration eRherne ' ’ 

given to the net-profits actually received by the , mortgj ^ ^ ^ 

expired portion of the term of the mortgage or b b UEable t0 aC ce P t this 
session. After careful consideration I find my d@bt &g tbe Deput y 

view. The words “such proportion of the m S ^ are wide and 

Commissioner determines to be equitable us • 1 T he y c6rtain ly 

cor fer upon him a correspondingly wide equitable,^ “ * tbe 

do not appear to me to restrict him the exercis of h» *>•^ 

,o a mere — 

term of the mortgage, I . . . , to con gider the extent to 

t0 h th h Se P prfncS wm together wTth reasonable interest thereon has been 
which the principal sum mg fi . A f the land held under 

r w the mortgagee from the rents and profits ot me iauu 
realised by tne mortgagee • j , A j a aA n'he inclusion in the 

tr^r^rr^rrest in addition to repayment Of 

account ot ^ . - r •inconsistent with S. • 

(U“nh. A“; M TbTl»t “f Z provision is. I considsr. .ha. no«“»» 

"il™. can under any ciro«*..»no.s ,e».ain as due or ™o»vorabl. altor 
the expiry of the stipulated term of the mortgage and it is thus not in 
sttent wfth, but on the contrary indirectly affirms, the provisions of S. 6 (l) 

(a) so far as the latter refers to the subject of interest. 

For the above reasons I consider that the principle on which the 
Collector proceeded in his order of 26th August, is correct and I observe 
thal the learned Commissioner himself in his subsequent order of 12th 

February. 1916, apparently fsiled to apply the principle in 

own order of 5th November, 1915. I am, however, disposed to think that the 

Collector’s estimate of Rs. 1,600 as the total “rent and profits, received by 

the mortgagee in four years is excessive. It i9 equ : Val ® n i g t0 16 ^ 3 0 per aPre 
annum on an area of 194 kanals or 20 acres, that is, to Rs. 16-8-0 per acre 

while the land revenue assessment is apparently only Rs. 1-2-0 per acre 

This part of the case therefore seems to require further enquiry. 


I set aside the Commissioner’s order of 12th February, 1916, and his sub- 
sequent order of 18th May, 1916, and return the case to him for fresh decision 
with reference to the above remarks and after needful enquiry as to the ren 
and profits realised by tbe mortgagee during the period he has been in 

possession as smh. 


I make no order as to costs. 


Casd remandtd . 



PA TRAM v. ABHA 9 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 168 of 1915-16. (Decided on 24-3-1917.) 

Maynard , F.C. 

Pat ram. .4 .. ... ... Applicant . 

Fersws 

Abha and others.. .. ... .. Respondents ; 

Punjab Tenancy Act, S. 8—Tenants in Mbrni hill tract-^fact of 

occupation for 28 years without payment 6f rent, land rOvfeniie attd 
cesses—if establishes rights of occupancy. 

The position of tenants in the Morni hill tract who pay revenue and 
cesses only is a peculiarly strong one. Held, that having regard tb the history 
of the Momi tract tenures as given in the Settlement Report and to the 
proved fact of occupation for 28 years through two generations without 
payment of any rent over and above land revenue and cesses, the applicant, 
a tenant, is entitled to occupancy rights under S. 8 of the Punjab Tenancy Act. 

Revision from the order Of the Commissioner of Ambala Division. 

JUDGMENT. 


Pat Ram Gijar, son of Hamira, resident of Mauli Bhoj Rajpura in 
the Mordi hill tract of the Naraingarh Tahsil* contests notice of 
ejectment, and claims occupancy rights in 8 bighas, 2 biswas of land, 
Khasra numbers 42 min, 48 min, 46 min. 

A careful exatninatioii of the Revenue Records shows that no rent 

over and above revenue and cesses has beed paid for 28 years 

during which the applicant and his immediate predecessor-iri-idterest 

have been in cultivating possession. It iS not proved that the applicant’s 

grandfather was in possession ; because records for the period prior 

to the settlement to 1888-89 are not available ; and a claim to occupancy 

rights under S. 5 (1) (u) of the Punjab Tenancy Act has not been 
established* 

The position of tenants in the Atorni hill tract, who pay revenue 
and cesses only, is admittedly a peculiarly strong One and the Settlement 
Officer of Ambala, Mr. (Now Sir A;) Kensington thought that there xtSs 
no doubt that they were really entitled to permanent rights in the ldnd ; 
and such d position would be quite in accordance With that Of the 
cubiyatoi'S in mady portions Of the Punjab Himalayas, whose ''warisf 1 
rights udder the rule of the indigenous Rajas were virtually rights Of 

permanent occupancy, subject to the payment of the dues of the State. 



Among tho reasons, which have ^"S^difficSty "of finding and of 
the tenant's position in these tracts » the dim 

replacing tenants. iVftn in 

t u- *. M.^rni tract tenures »9 given in 

Having regard to the history " { t 0CCU pation for 28 

the Settlement report and to t e pr ^ any ren t over and 

year, throngli two eeneraMoos wilhont PW c ,, ..titled to 

•bo™ ,.nd rovono. aod ce.„., ( ^ fiodjbat ^ y 

occupancy rights under S. r ejectment, and find that 

the application for revision, cancel the not.o decided 
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IN the court of the financial commissioner 

PUNJAB. 

Revision Side. 

No. 3 of 1916-1917. (Decided on 1-8-1917). 

Fagan F . C. 

Ahmad Khan and others. 

Versus. 


OF THE 


Revenu 0 


p uj/uh * • 

Applicants 

Ahmad Khan and others. 

Versus. 

Respondents 

Parmanand and others. 

(i) Civil Procedure Code. Ss 48,51,72. 0. 21 r 30 and Punjab 
Alienation of Land Act. S. 16 (l).-Power of a Revenue Court *o 
to order temporary alienation of the land of an agric arts . 

debtor in execution of simple money decree against him-C.P.U, 


S. 48—applicability. 

The decree-holder appliad for execution On 2-1-1915. The limitation 
of 12 yea-si np^sed by S. 48, Civil P. C. expired on 1st May 1915. On 
13th November 1915, an order staying execution was passed and the a 
was consigned to the record room. On 20th November 1915 an application 
for cancellation of the above order, restoration of the case to the pending 
file and for a temporary transfer of the land in respect of which the arrears 
decreed accrued, was made On that the previously stayed execution 

proceedings were re-opened for an enquiry as to the praotioability of the 
temporary transfer of the land to the decree-holder. Held, that the present 
proceedings must equitably be held to be a continuation of those instituted 
on 21-15 and that the order of 13tli November was merely an interruption 
and not a determination of those proceedings. The 12 years’ limitation 
therefore did not apply. Held, further, that the Civil Procedure Code 
nowhere confers on an original Court in or for the purposes of exeou ion 
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of decree a power of temporarily transferring the property of the judgment- 
debtor to the decree-holder or to any other person. The powers of a 
Court, in execution are set out in S. 51, Civil Procedure Code, and the 
special case of money decrees is dealt with in r. 30, 0 21. These provisions 
do not include any such power of temporary transferor alienation, nor has 
an appellate Court such power. A temporary alienation of the immov¬ 
able property of the judgment-debtor to the decree-holder or other person 
in satisfaction of a decree is only possible under (a^ the condition prescrib¬ 
ed by S 72 of the Civil Procedure Code or under (b) the system prescrib¬ 
ed by S- 63 and Schedule III, wherever that system may have been made 
applicable.by the Local Government. • The system is not in force in the 
Punjab so that the only provision allowing of temporary alienation is 
however made n^t by the executing Court but by the Collector in his execu¬ 
tive capacity after he has been formally authorised in that behalf by the 
Court in the manner described in the section. Held further, as no proposal 
to sell the land of an agriculturist judgment-debtor can be made with due 
regard to the provisions of S- 16 (l) of the Lind Alienation Act, no 
representation by the Collector under S. 72, C. P. C. is legally possible and 
that therefore no temporary alienation of the land of a member of an agri¬ 
cultural tribe in execution of a decree can be made by the C dlec^or under 
the authority of the above section The result, therefore, is that though 
such land can be attache 1 by a Court in execution of a decree, no further 
action can be taken towards satisfying the decree by selling or otherwise 
dealing with thst land. 

Revision from the order of the Commissioner Multan Division, 

ORDER. 

In this case the respondents, decree-holders, obtained on 1st May, 1903 
from the Court of an Assistant Collector a decree for arrears of rent to the 
amount of Rs. 1,265-4-9, including costs, against tha applicants, judgment- 
debtors, The land in respect of which the decree was pas-ed was the 
property of the judgment-debtors but mortgaged to the decree-holders, the 
former retaining cultivating possession on payment of a stipulated rent. 
The mortgage was effected on 10th July, 1894, for Rs. 1,000, a further 
charge of Rs. 600 being added two days later. 

Applications for execution of the decree appear to have been made 
at various times. Finally on 2nd January, 1915, the decree-holder 

• M § 

applied for the attachment and sale of the judgment-debtors’ property 
including land. The execution proceedings were, however, staj ed 
and the file consigned to the record-room by the Assistant Collector's 
order of - 13th November, 1915. On 20th November 1915, the decree* 
holders applied for cmcellation of the latter order on review, for 
restoration of the case to the pending file and for a 
temporary transfer of the land mortgaged to them in respect 
of which the arrears decreed had accrued. On this the Assistant 
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nrrlflra dated 30th Novem- 
Oollector (Mr. Parses) passed a™®® 8 ® 1 ^ Jan ^ ary> 1916, the effect 
ber , 1915, 20th December, If ■ lously 8ta yed execution pro¬ 
of which apparently was to re-open practicability of a temporary 

ceedings in the form of an .«!-£-** ^ The final ord er of 

transfer of the mortgaged land to the ^ pag3ed ^ ^ May> 191Qi 

the Ass'stant Collector (M- Sira] or temporary alienation be dis¬ 
and was to the effect that the to the Collector 

missed. Against ^' 3 ^ ® r ' ® 1916 aC cep L ed the appeal and direoted 
who by his order of 14th August. 1916. decree -holders for ten 

that one third of the land be trails e *' r ® appeal to the Commissioner 

years in satisfaction of the decree. September, 1916. and they 

by the judgment-debtors was rejected on 5th Septemb 

have now applied to this Court for revision, ^ andmi8 . 

There appears to have been a goo ea Courts, but before 

understanding in the procedure o qwe Nq _ & of the grounds of 

dealing with this \t will be we o n ^ p r0C edare Code, 

revision, The limit of 12 years imposed by b. 48, Uvu ^ 
expired on 1st May, 1915. so that the■ appUcatiom J d be held 

1915, by the decree-holders was within time. But “ ' the order 0 f 
that that application was finally ^^^theuTuonows that the eubse- 

13th November, 1915, staying proceeding, hen Ufon ^ 

quent application of the 20th Novem er. ’ time-barred. I am, 

after it out of which the present {aot . and mult .quit- 

however. of opinion that the presen P' - . d on 2n d January 1915, 

ably be held to be a continuation of those i ^ interruption and 

find that the order of 13th November, 191o, was J tbe re- 

not a determination of those proceedings. The yea 

fore does not apply. followed in the oasa, 

Turning now to the procedure which has b ^ ag # revenu9 

it is not clear in the first place how the Assis provisions of 

Court executing a decree for money and bound therein by the prov. 

the Civil Procedure Code entertained an application S 

.iou.ftb. judgment—debtors’ .nod t. 

Collector mtting » . r«v«™>; « p b»«*» „ Pr ’ ced „ e 0( , d , »owUero 

provisions ordered such an alienation, lhe uiv d ae 

confers on an original Court in or for the purposes of execution of^daoraa 

a power of temporarily transferring the property of t eju 8 

the decree-holder or to any other person. The powers of W « 
execution are sot out in S. 51. Civil Procedure Code, and the special » 
"of money-decrees is dealt within rule 30. Order 21. These provisi ^ 

not include any such power of temporary transfer or alienation, 
of course that an appellate Court has no such powei. • 

alienation of the immovable property of the judgment-debtor t 
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holder of other person in satisfaction of a decree is only possible under 
(a) the conditions specified in S. 72 of the Civil Procedure Code or under 
{b) the system prescribed by S. 68 and Schedule III, wherever that system 
may have been made applicable by the Local Government. The system is 
npt in force in this province at present so that the only provision allowmg 
of temporal y alienation in execution of a decree in S, 72 Such tem¬ 
porary alienation is however made not, be it observed, by the execut¬ 
ing court but by tije Collector in his executive capacity after he has been 

formally authorised in that behalf by the Court in the manner described in 
that section. It follows that both the Assistant Collector and the Collec¬ 
tor sitting as revenue Courts have exercised in this case a jurisdiction or 
power which they did not possess, the first in dealing with directly an 
application by the decree holder for a temporary alienation or transfer to 
him of the judgment-debtor’s land m execution of a money-decree, the latter 
in ordering such an alienation on appeal. 

Apparently both Courts fiave acted with some rather confused re¬ 
ference to the provisions of S. 72, Civil Procedure Code, and the con¬ 
sequential instructions contained in Rules and Orders of the Chief Court,. 
Volume T, Chapter II, S. 21, Part F, and in Financial Commissioner’s 
Standing Order 61, paragraph 9, et seq. But clearly the essence of these 
is that the temporary alienation is to be made by the Collector as a Revenue 
Officer under the authority of the executing Court after a representation has 
been made by him and accepted by the Court proposing such alienation. 
In the present cass, however, no reference was made by the Court to 
the Collector and the latter made no representation to the former suggesting 
a temporary aliepa,tion. It is therefore not possible to uphold the Collec¬ 
tor’s appellate order with reference to S. 72, Civil Procedure Code, and the 
instruc*ions quoted above. The whole procedure in both the Assistant 
Collector ^nd the Collector’s Courts appear? to me to have been irregular 

apd ultra vires 

What would have been the correct procedure for the Assistant Collec¬ 
tor to adopt under the law as it stands at present is not altogether easy to 
determine. As the question is not free from doubt and is also of con¬ 
siderable importance with refereuce more especially to S. 16 (l) of the 
Alienation of L^nd Act, it is desirable that I should take this opportunity 
of dealing with it. It should be remarked that the judgment-debtors are 
members of an agricultural tribe, Uader the above section their land, with 
which the present caie is concerned is n)t liable to sale in execution of 

a decree, but it is liable to attachment as held in Bad it Din v . Bura 

, • • 

Mai (l). In that ruling, however, the Hon’ble Judges went on to hold 
further that the land of a member of an agricultural tribe was liable after 
attachment to be dealt with “under S. 326 of the (then) Civil Procedure 
Code” which corresponds with S.*72 of the present Code. This view has 
(11 4 P. R. 1903 (Rev,) 
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. embodied in para. 56 of that portion of the Rules and Orders of the 
S cour, which I have quoted above. It ha» hot. however, bee, 
Sit* reproduced er adopted i. para- 9 ot Fiuaneial O™-™ » 
Standing Order 64. and in view of the terms of S. 72, Civil Pr ° ce ^ re 
P 0 r I feel compelled to dissent from it. Taken strictly, as no doubt it 
It' be taken, that section permits a temporary alienation in those cases in 
which a Collector represents whether with or without a previous reference, 
from the executing Court, that the sale of the land concerned is objection- 
able Sale in execution of decree of the land of a member of an agn- 
cuHural tribe being illegal under S. 16 0) of the Alienation of Land Act, 
anv representation by the Collector in regard to such land of the purport 
contemplated by S. 72. Civil Procedure Code, would be uncalled for, 
meaningless and ultra vires, whether made of his own motion, or after a 
reference to him by the executing Court in the manner prescribe y 
the instructions contained in the Rules and Orders of the Chief Court 
or in Financial Pommissioner’s Sending Order No. 64. b. 7 2, 
C.P. Code, clearly postulates and implies that Collector’s representation is 
to be made with reference ti and in view of a proposal to sell attached 
land, and para 56 of the Rules and Orders of the Chief Couit, S. 21, 
Chapter II. while observing, it is true, that action under S. 72 may be 
taken in regard to t^e land of a member of an agricultural tribe, at the 
same fme clearly stites that “ a proposal to sell such land can now 
only be made by mistake.” I hold therefore that as no such proposal 
can be made with due regard to the provisions of S. 16 (l) of the 
Alienation of land Act no representation by the Collector under S. 72, 
Civil Procedure Code, is legally possible, and that, therefore, no tem¬ 
porary alienation of the laud of a member of an agricultural tribe in 
execution of a decree e a n be made by the Collector under the authority 
of the above section. The result, therefore, is that though such land 
can be attached by a Court in execution of a decree no further action 
can be taken towards satisfying the decree by selling or otherwise deal- 
ing with that land. 

Accepting the application for revision on the above grounds I set 
aside the orders of the 0 mrts below ani dismiss the respondents’ 
decree-holders’ application of 20th November, 1915, so far as it relates 
to the temporary alienation of the land concerned. It will remain for 
the original Court to determine whether respondents, Parmanand and 
others, are entitled on that application to any other order in execution 
of decree. The respondents will pay applicant’s costs in this Court as 
well as those incurred by the latter Courts of Collector and Commissioner. 

Revision accepted . 
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-IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


PUNJAB. 


Revision Side. 

Revenue. 

No. 233 of 1916-17. (Decided on 19-10 1917). 

Mst. Murad Bibi. 

Maynard, F. C. 

. Applicant 

Khadim Hussain .. 

Versus 

...Other side . 

.. • • • • 


Punjab Land Revenue Act, S. 144-Division of produce and 
appraisement—powers of Revenue Officer--Punjab Tenancy Act, S. 12. 

S. 144 gives compulsory power to tlie Revenue Officer to effect division 
of produce and no objection by an interested party can privail so as to put 
a stop to the process of division or appraisement, When the division has 
been affected and confirmed by the Revenue Officer, the parties become entitled 
each to the exclusive possession of his own share as thus determined on the 
analogy of S. 12 of the Punjab Tenancy Act. 

Revision from the Order of Commissioner of Jullundur Division. 

ORDER. 

I have heard counsel for the parties. The case i3 one 
of the division of produce between co-sharers. The produce has 
doubtless been removed, so that any order now passed for its division will 
not take effect. But it is a matter of importance, for the future guidance of 
officers dealing with applications for division under S. 144 of the Dan 
Revenue Act, and Ss. 17, 18, 19 of the-Tenancy Act to make the nature and 

effect of the procedure plain. 

In his order dated Febiuary 17, 1917, which the Collector passed 
when the case was returned to him for further report by the appellate Court, 

he said that the respondent objected to the referee for the division of the 
produce taking any action and would not allow him to divide it. He ob 
served that the procedure is permissive only and implied that there is no 
machinery for its enforcement. The Commissioner noted that it was ob 
viously impossible now to make a division and virtually endorsed the eci 
sion that an objection by one of the parties concerned is sufficient to stop 
the Revenue Officer or referee from making a division. 

It is plain that a co-sharer will only ask for division or appraisement * 
(l) there is a dispute between him and someone else regarding the amou 
to which each is respectively entitled, or (2) if someone else refuses to aLo 
the division or appraisement to take place without the intervention 
Revenue Officer. If it were open to any right-holder to prevent the 1V1S1 
or appraisment by merely ojecting to it, the provisions of the aw on ^ 
subject would be stultified. That a compulsory power is mtenae 
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. . „v « n (a) S» 1§ whicto dmpowefrs a 
given is shewn clearly enoug y si • mean 

r.feree, «i,h hi. «»*” ‘‘ hi. d.lh* »». 

that he might enter upon the land in spite ot °°3 i and 

the clause would be meaningless, add a power ot forcxble e ry P 

, A mironse of doing a particular thing plainly carries with it a po 
for the P^opse ot S ^ objeotion ^ised by an interested party. 

of doing that th g P f J me rs of the law would have specifically 

It i. b.1.™ »• “»* „ ilb tbe divMon „ .ppn— 

pulsive p»™. Bui th. .».• «1 S.. H and 18 .1 th. / 

Act is quite clear, and h» object!.. by a. intar.st.d party cad prevail 
to put a Stop to the process of division or appraisement. 

When the division has been effected and confirmed by the Reveime 
Officer, the par.ies become entitled each to the exdusive possession 
own share as thus determined on the analogy of S. 

Tenancy Act. But this is not the same thing as to say that the Rev*nu6 

Officer confirming the division is entitled to makb an order such fis a com- 
petent Court might make in decreeing a claim for the the delivery of his sh 

of the produce to any particular claimant. 

It has been argued before me that a divisiofa of produee which .8 not 

followed by the actual delivery of share to the persons entitled to them Is 
an entirely nugatory proceeding which benefits nobody. But it may be end 
ofteh is a great advantage to a particular sharer to have his share authon 

tively ascertained while the crop is still on the ground or on the thrashing 
floor. And since he becomes legally entitled (on the analogy 6f Section 12 
(3) (c) of the Tenancy Act) to the possession of his share when it ha9 been 

determined for him* he also becomes legally entitled to remove it and any¬ 
one who attempts to prevent him from doing so is presumably guilty el 
ah Offence under the Criminal LaW as well as being possibly liable to ah 

action for damages* _ . 

It is unfortunate that in this particular case the order passed cannot 

benefit the applicant. But the revision is accepted and I give thd costs 6! 

the proceedings through all the Courts in her favouir. 


_ • •• ___ 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No, 88 of 1916-17. (Decided on 16-4-1917). 

Fagan , F, C. 

Abdul Qadir aid another .. Applicants 

Versus 


Mst. Rabia ••• ••• Respondent, 

Punjab Land Revenue Act, Ss. Ill, 113 and 117—Widow with 
life estate—applying for partition—her right to do so—duty of the 
Revenue Officer. 

Held, that a widow with a life-estate in a share of a joint holding 
being undoubtedly a ‘landowner’ under S. 3 (2) of the Land Revenue 

Act, is therefore a joint owner for the purposes of S. Ill and as such en¬ 

titled, subject to the conditions (a) to (c) of that section, to apply for parti¬ 
tion of the share. Held further, that widow with a life-estate has not an 
interest which gives her the right to compel partition at her pleasure and 
that agricultural custom in the province, as judicially interpreted, generally 
does not concede to the widow, who is in the enjoyment of a life-estate 
in an undivided or unseparated share of a holding, the right to obtain parti¬ 
tion. Held, therefore, that considering all these things, it will, therefore, 
be generally desirable that in the class of cases under consideration, the 
Revenue Officer should proceed under S. 117 of the Land Revenue Act, 

rather than under S. 115, due attention being paid to the instructions con¬ 

tained in para. 8 of Financial Commissioner’s Standing Order No. 27. The 
Revenue Officer should thus treat the question of the widow’s right to 
obtain partition as one of title. Where he has prima facie ground for think¬ 
ing that the widow is being obstructed by her co-sharers in the due and 
reasonable enjoyment of her life-interest in a share of the undivided hold¬ 
ing and the co-sharers object to partition, the Revenue Officer should him¬ 
self proceed, in the exercise of the discretion allowed him by S. 117, to 
decide the question of title as a Civil Court, the burden of proving the 
widow’s right to obtain partition being placed upon her. Where, on the 
other hand, there is no such prima facie ground and the co-sharers object, 
the Revenue Officer should decline to grant the application for partition, 
until the question has been determined by a Civil Court, the proceed¬ 
ings being filed with leave to the widow to have them re-opened after deci¬ 
sion of the civil suit in her favour. 11 P. R. 1895 (Rev.); 82 P. R. 1898 
F. B. followed. 70 P, R. 1912; 219 P. W, R. 1913 disapproved, 

* Case forwarded by Commissioner of Jullundur. 



18 


PUNJAB CASE-LAW, PART C. [191"1 


ORDER. 


• which the respondent, Mussammat Rabia, 

This .8 a case in which the, P ^ ^ ahar0 of her 

a widow who . a holdinc, applied to the Assistant 

sonless deceased husban in a Tlie app ii C ant3 for revision 

Collector for partition 0 ntl y the rev ersioners of her interest, 

who are her co-sharer Xition. The Assistant Collector treating 

denied her right “obtain^ ^ Sectiong 116 an d 117 of the 

the question as f applicants to file in his Court a civil 

u : ,« rr * * .»««»..* 0 ^ 

suit to hav roncurring with the Assistant Collector 

who was the Sett The Commissioner has forwarded the 

dismissed .he «■>>““'■« “ Jsndeti.n iha. for the tssson, elated 

rJ”.r^,f» ehould he refused without re.errfu, .PpU- 
cants to a civil suit. 

The case raises some rather intricate and at the same ime 

dnbions qnesticns regarding the nature and scope of 

life estate and its bearing on her right to claim and to oto «ti 
tion if that estate comp.ises an nndivided share in a joint hold ng. 
The applicability of S. 116. Land Revenue Act, to a case oft 
kind has also to be considered. Thus to put the matter more ex¬ 
plicitly, should it appear that unless and until the contrary is judio.aUy 
proved in any particular case a widow’s life estate °r interestjndAr 

agricultural custom includes within its scope a rig 

obtain partition it would seem to be very questionably whether the 

mere fact of her widowhood is a “good and sufficient cause ' 

the meaning of S. 115 for absolute disallowance of partition. On 

the other hand if agricultural custom does not concede the widow a 
right to obtain partition then the fact of widowhood may constitute 
such a cause in the absence in any paiticular case of a judicial 
finding in favour of such right. It will be convenient to note at this 
point that the issue whether the question of the widows right to 
obtain partition is a question of title or not was fully discussed in 
Buta v. Mussammat Jiwaui (l) and decided in the affirmative. 1 see no 
reason for dissenting from that conclusion. 

The nature of the widow’s ordinary life estate, and more 

especially the general question whether such estate carries with it a 
right to obtain partition, has been the subject of a long senes of 

civil rulings which are, it appears to me, in some deg-.ee mutually 

conflicting. The leading revenue ruling on the subject » 

(1) 82 P. R, 1898 (F. B.) 
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Dan £ ingh v. Mussammat Sukhan (2) in which several of the 
previous relevant civil rulings are cited. In that case the Financial 
Commissioner (Sir Mackworth Young) held that a widow with a life 
estate in a share of a joint holding being undoubtedly a “ landowner ” 
under Section 3 (2) of the Land Revenue Act was therefore a ‘‘joint 
owner” for the purposes to Section 111 and as such entitled, subject 
to the conditions (a) to (c) of that section to apply for partition of 
the share. After discussing the previous civil rulings, and especially 
the dictum of Plowden, J. in Ranjha v. Mussammat Rajji (3) that a widow 
with a life estate has not an interest which gives her the right to compel 
partition at her pleasure, the Financial Commissioner went on to hold that 
partition of a widow’s share was prima facie undesirable and that a Revenue 
Officer in the exercise of the discretion given him by S. 115 should 


allow such partition only under certain specified conditions. It should 
be observed that in effect the above ruling did not definitely decide 
and apparently did not purport to decide the question whether by 
agricultural custom a widow’s life-estate does or does not include as 
incidental to such estate the right to obtain or compel partition. It 
merely found that a widow with a life-estate in an undivided share 
of a joint holding is one of the persons specified in S. Ill of 


the Land Revenue Act as entitled to apply for partition, that is 
in other words, to set in motion the machinery provided by Chapter 
IX of the Act with the object of enforcing any right of partition 
which the incidents and scope of her life estate may include. This 


view is practically identical with that taken in Buta v. Mst. Jiwani 

(1). In that case the learned Judges of the Chief Court while criticising 
the identification of the terms “landowner ” and “ owner” in Dan Singh v 

Mst. Sukhan (2) held that a widow with a life estate was an “ owner ” 
and therefore a “joint owner” if her estate comprised an undivided 
share of a holding, and further therefore entitled under S. Ill 
to apply for partition. It appears to be ground common to the two 
iuling8 cited that S. Ill does not deal decisively and definitely 
with the question whether a widow has a right to obtain or compel 
partition ; it merely concedes to her a locus standi before a Revenue 
Officer for claiming, that is. for applying for, partition which she may 
or may not be entitled to obtain in virtue of her life-estate. This 
conclusion I accept and it is I think desirable that the point should 

be made clear as there appears to have been some confusion and 
ambiguity regarding it in the past. 


(2) 11 P. R. 1895, (Rev.) 

(3) 22 P. R, 1878. 
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It remain* to consider whether in the light of established 

• u i anything can be affirmed regarding the nature 

agricu “ra widow's life estate which should affect the exer- 

T the discretion conferred by S. 115, Land Revenue Act It 
iB at this point that a conflict of judicial decisions present itself. 
The rulings on the question whether a widow’s life-estate carries 
with it as an incident the right to enforce partition are quoted in a 
convenient form at page CO of Mr. T. P Ellis’s recently published 
“Notes cn Punjab Custom.’' See also page 54 of the same work. 
The conclusion which I reach from a coneiderat.on of those cases is 
that the trend of decisions has been that with reference to the usual 
custom of the Province the reply to the above question is in the 

negative and that the burden of proving the affirmative in any particular 

case lies on the widow. See especially Daulat Khan v. Mussammat 
toahtab Bibi (4). Such at least appears to have been the general 
result up to the passing of the decision published as Mussammat 
Bhag Bhari v. Wazir Khan (5), With all deference to the learned Judge 
in that case I am disposed to think that there recurred in it the 
confusion, to which I have already alluded between the right to claim 
or apply for partition given by S. 111. Land Revenue Act, and 
the right to obtain or compel partition as an incident of a widow's 
life-estate. The learned Judges held that the widow has a clear, 

unequivocal statutory right.to demand partition.” As to this there 

is of course no question. They went on however to hold further that 
the burden of proving a custom by which a widow is restrained from 
obtaining partition of a joint holding lies on the co-sharer who asserts 
its existence. To the latter conclusion the terms of S- 11J appear 
to me to be irrelevant. Apart from the reference to that Section, the 

learned Judges in the above ruling, as I unde!stand it, confined them- 

§ 

selves to the expression of an opinion that it was generally desirable 
that partition of her share should be allowed to the widow, I am 
disposed to agree with this view but the question is not its desirability 
but whether as a matter of fact one of the ordinary legal incidents 
of joint ownership, that is, the right to obtain partition, is in the 
case of the agricultural widow’s life estate abrogated by custem. On this 
point, apart frem Mst. Bhag Bhaii v. UVi 2 ir Khan (5), which 
was not followed in the subsequent ruling (Mukandi v. Bakhtaxoar Singh) (6) 
the published judicial decision, as already remarked, have been 
in favour of the view that agricultural custom generally does not 

(4) 155 P. W. R. 1909, 

(5) 70 P. R, 1912. 

(G) 219 P. W. F. 1918. 
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recognise the existence of the widow s right to obtain partition; by 
partition being understood an entire separation of estate. 


At the same time it has been held in several reported decisions 
(Ellis op. cit M page 60) that the widow is in all cases entitled 

to separate possession of her share as distinguished from a definite 
partition. The rulings however contemplate that such separate 

possession is to be obtained and enfoiced by the decree of a Civil 
Court; not by means of a paitition under Cbapter IX of the Land 

Revenue Act. See Punjab Record No. 82 of 1898 (Civil) No. 80 of 1905 

Punjab Weekly Reporter No. 155 of 1909 (Civil). The distinction bet- 
ween partition and separate possession was explained in Punjab Record 
(No. 116 of 1879 (Civil) and the Financial Commissioner after quoting 
that explanation in Funjab Record 11 of 1895 (Revenue) also held that 
“ a Revenue Officer acting under Chapter IX of the Land Revenue Act had 
no power to award separate possession of her share to a widow except by 
effecting partition of her share ” The award of separate possession would 
be of the nature of atemporaiy partition to last only during the continu¬ 
ance of the widow’s limited estate. It is true that the word partition is 


not expressly defined for the purposes of the Land Revenue Act, but there 
can, I think, be no qaestion that the procedure laid down in Chapter IX 
of the Act was not intended to apply to temporary partition except under 
the circumstances specified in S. 125. The presence of the lattei 
section in fact seems to strengthen the above conclusion. I would hold 
therefore that the separate possession to which ii widow has been held to- 
be entitled cannot be given by a Revenue Officer uuder the provisions of 
Chapter IX of the Land Revenue Act. 


Having regard therefore to the fact that, as found above, agricultural 
custom in the province, as judicially interpreted up to the present, generally 
does not concede to the widow, who is in the enjoyment of a life-estate in 
an undivided or unseparated share of a holding, the right to obtain parti¬ 
tion. I am of opinion that this fact would constitute a good and sufficient 
reason for the exercise of the Revenue Officer’s discretion under S. 115, 
Land Revenue Act, to refuse partition, when such a widow applied i^r it 
and other parties to the proceedings denied her right to obtain it. The 
widow would however in spite of such refusal still be in a position to sue 
to establish her right to partition in a Civil Court. It will therefore be 
generally desirable that in the class of cases under consideration the 
Revenue Officer should proceed under S, 117 of the Land Revenue 
Act, rather than under S, 1.15; due attention being paid to the instruc¬ 
tions contained in para. 8 of Financial Commissioner’s Standing Order No, 27. 
The Revenue Officer should thus treat the question of the widow s right 
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to obtain partition as one of title. Where he has prima facie ground f 0 r 
thinking that the widow is being obstructed by her co-sharers in the due 
and reasonable enjoyment of her life-interest in a share of the undivided 
holding and the co-sharers object to partition, the Revenue Officer should 
himself proceed in the exercise of the discretion allowed him by Section 
117 , to decide the question of title as a Civil Court, the burden of prov¬ 
ing the widow’s right to obtain partition being placed npon her. Where, 
on the other hand, there is no such prima facie grotnd and the co-sharers 
object the Revenue Officer should decline to grant the application for 
partiton until the question has been determined by a Civil Court, the 
proceedings being filed with leave to the widow to have them reopened 
after decision of the civil suit in her favour. If and when the Civil Court 
should find on the question of title that the widow has a right to obtain 
partition then the mere fact of her widowhood would no longer constitute 
as against her “ a good and fcufficient cause ” under Section 115 for refusing 
partition. 

In the particular case which has been referred by the learned 
Commissioner, there is I consider no satisfactory prima facie ground for 
holding that the widow, Alussammat Rabia, is being obstiucted in the due 
and reasonable erjoymenfc of her life estate. On the contrary there is 
ground for thinking that she desires partition for ulterior objects not con¬ 
nected with such enjoyment. The case is therefore one in which the applica¬ 
tion for partition should be refused pending a decree of a Civil Court in 
favour of Mussammat Rabia establishing her right to obtain partition, I 
accordingly agree with the learned Commissioner so far as to set aside 
the orders of the Assistant Collector and Collector and, refusing the appli¬ 
cation for partition, todiiect that the proceedings be filed until the applicant 
applies for them to be reopened after establishing her right to partition in a 
Civil Court. 

The respondent will pay the costs incurred by the applicants for 
revision throughout the proceedings. 


Order accordingly . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side, Revenue. 

No. 3 of 1916-17. (Decided on 23-7-1917). 

Fagan , F . C. 

Sarupa and others ... ... ••• Appellants 


Versus 


Iundan Lal and others 


• • i 


Respondents, 


(i) Punjab Alienation of Land Act, Ss. 7 and 6—Mortgage under S. 
6—subsequent mortgage to an agriculturist with the right of redemption— 
validity. 


F and R, members of an agricultural tribe, made a usufructuary mortgage 
under S. 6 of the Punjab Land Alienation Act in favour of a Mahajan, After about 
4 years the mortgagors made a second mortgage of the same property, i.e., mort¬ 
gaged the equity of redemption in favour of certain members of agricultural 
tribe. The second mortgage contained a stipulation for posseesion in favour of the 
mortgagees and also expressly conferred on them a power of redeeming the first 
mortgage. Held, that there was nothing to prevent the mortgagors from validly 
conveying to the second mortgagees the rights of redemption which they enjoyed 
in respect of the first mortgage. Held further, that as the parties were members 
of an agricultural tribe and therefore exempt from the restriction of the Land 
Alienation Act, the mortgagees were still entitled, in accordance with ordinary 
law of mortgage, to redeem the prior encumbrance in the manner provided by S. 
7 of the Act. 

(iU Punjab Alienation of Land Act, S. 6—Mortgage under—whether 
redeemable under S. 1 of Punjab Redemption of Mortgages Act, 

Proviso to S. 1 of the Punjab Redemption of Mortgages Act of 1918 excludes 
from its operation mortgages made under S. 6 of the Alienation of Land Act. 


(iii) Punjab Alienation of Land Act, Ss 8 and 6—Successive mort¬ 
gages under S. 6—validity—respective rights of mortgagees. 

If a member of an agricultural tribe makes a prior mortagage under 
S. 6 of the Punjab Land Alienation Act of 1900 and subsequently mortgages the 
same land to a member of the non-agriculturist tribe, the subsequent mortgage 
must be in one of the forms permitted by S. 6 of the Act and none of those forms 
confer on the mortgagee, whether with or without possession, a power of redeem¬ 
ing a prior mortgage, while an express condition to that effect would be null 
and void under S. 8 (2) of the Act, 

Appeal from the order of the Commissioner of Ambala. 
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ORDER. 

The facts of this case are as follows : Fanja and Risala, Gujars and mem¬ 
bers of an agricultural tribe, in the year 1909. made a usufructuary mortgage 
for Re. 400 under S. 6 of the Alienation of Land Act of certain land 
iu favour of the respondent, who is a Mahafan by caste. In 1913 the 
mortgages made a second mortgage of the same property, «.e., mortgage 
of the equity of redemption, in favour of the applicants, Sarupa and N.hala, 

who are Jats and members of au agricultural trib>. The second mortgage 

was for a sum of Rs. 700 with a stipulation for possession in favour of the 
mortgagees and also expressly conferred on them a power of 
adeeming the first mortgage. The second mortgage being one 
between members of agricultural tnbss in one and the 
game group was of course not subject to the restrictions of the 
Alienation of Land Act. The second mortgagees applied under Section 7 
(3) and (5) of the Act to redeem the first mortgage. The Collector allowed 
the application on payment of Rs. 184-10-0, which amount was deposited 
by the applicants. The Commissioner while expressing an opinion that the 
Collector’s order might have stood under Act II of 1913, set it aside on the 
ground that the word mortgagor in S. 7 of the Alienation of Land Act 

does rot include a second mortgagee. 


Firstly as regards Act II of 1913 it may be observed that the proviso 
to S. 1 of that Act II of 1913 excludes from its operation mortgages made 
under S. 6 of the Alienation of Land Act. Act II of 1913 therefore, 
can have no application to the present case. 


As regards the question whether the applicants as second mortgagees 
can with reference to the provisions of the Alienation of Land Act exercise 
the right to redeem, or more accurately to pay off the first mortgage which 
their deed expressly gives them, and which it may be observed is au ordinary 
incident of the general law oi mortgage apart from express stipulation see 
Transfer of Property Act, S. 74) I see no reason to doubt that they can 
dc so- The terms and scope of any alienation which the mortgagors might 
choose to make in their favour would in no way be restricted by the 
previsions of the Alienation of Land Act, since both parties are members of 
agricultural tribes. Accordingly there was nothing to prevent the 
mortgagor from validly conveying to the applicants the rights 
of redemption which they enjoyed in respect of the first mortgage as 
against the respondents. Such conveyance was expressly made in the 
second mortgage. But even had there been no such express conveyance I 
hold that as both parties were members of an agricultural tribe and therefore 
exempt from the restrictions of the Alienation of Land Act the applicants 
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„o.ld .till b„. b»« ..titled i» aco.rd.ae. with the .rdiu.t, low of 
martaago t, redee.n (or pt, .8) th. prior iocmnVaoco oo tha.r prop.,dp ,a 
the manner appropriate to sack incumbrance provided by Section 7 of the 
Act. As b etween the mortgagors and the second mortgagees, the applicants, 
the original mortgage, so paid off qua the first mortgagees, still subsists on 
the principle of Section 74, Transfer of Property Act, as security during 

the remaining period of its legal term of 20 years for the sum, t.e., Rs. 
184-10-0 pad ofi bv the applicants, theWtaagor retaining his power of 

redemption under Section 7 as against them. The result is so far apparently 
anomalous that a mortgage under Section 6 of the Alienation of Land Act 
subsists between members of agricultural tribes of the same group, but taere 

is nothing in the Act forbidding such a result. 


Had the second mortgagees been persons other than members of 
an agricultural tribe in the same group as the mortgagors, the result would 
have been different. In fact the case could not have arisen at all. Any 
mortgage made in their favour by the mortgagors must in that case have 
been in one of the forms permitted by Section 6 of the Alienation of Land 
Act, None of those forms confer on the mortgagee whether with or 
without possession, either expressly or by implication a power of redeem¬ 
ing or paying off a prior mortgage while an express condition to that effect 
in a mortgage-dee 1 would be null and void under Section 8 (2). It follows 
therefore as a general principle that a second mortgage if made under 
Section 6 of the Alienation of Land Act cannot give the mortgagee power 
to redeem or pay off a prior mortgage. The present case however is 
different in that the second mortgage being between members of agricultural 
tribes in the same group was not subject to the restrictions of that section 
and was made in an ordinary form. I accordingly accept the appea and 
restore the order of the Collector. The respondent, Kundan Lai, will pay 
the costs of the applicants, Sarupa and Nihala, before the Commissioner 

and in this Court. 

Appeal accepted . 
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KURA v. MAN KINGS. ' 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Revision Side. Revenue. 

No. 59 of 1915-16. fDecided on 10-4-1916). 

Fagan , F.C. 

Kura •* . Applicant 

Versus 

Man Singh Other side , 

Lambardar—appointment—hereditary claim—Punjab Land Reve¬ 
nue Rule 17 (ii)—imperative nature of. 

Held, that the descendants of a person, who replaced another, excluded 
for misconduct in the Mutiny, should be preferred to the descendants of the 
latter ih the matter of appointment as Lambardar, the terms of the Punjab 
Land Revenue Act^S. 17 (ii) being imperative. 3 P.R. ]88i (Rev.) distinguished. 

Punjab Land Revenue Act, S. 16—revision—interference on. 

The Financial Commissioner will interfere on revision in case of breach 
of the mandatory provisions of the Punjab Land Revenue Rule 17 (ii). 

Revision against the order of ihe Coinmissicner of Ambala Division. 

ORDER. 

Daulta was dismissed from his Lambardari after the Mutiny and his 
family was excluded from the succession. See order of 7th January 1860. 

Nagar who was in no way related to Daulta was appointed in 

p 

succession tow the latter and it is clear that the post has then become 

p * 

hereditary in Nagar’s family. 

The terms of Land Revenue Rule 17 (ii) are imperative and under 
it Kura, the petitioner is entitled to succeed Trikha deceased. V v 

'ro¬ 
under the above rule the descendants of Daulta have no claim to 

succeed as against the hereditiry claims of the descendants of Nagar 
given by that rule. f 

Mutsaddi v. Badaman (l) quoted by the Collector is irrelevant as 
it was prior to the present Land Revenue Act and rules thereunder. 

The ease is, I consider, one for revision. I accordingly set aside the 

orders of the Commissioner and the Collector and appoint : Kura to the 
Lambardari. 

The respondent will pay petitioner’s costs in this Court. 

Application allowed , 

(1) 3 P.R, 1884 (Rev.) 
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1918 . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

Revision Side Revenue. 

No. 129 of of 1917-18. (Decided on 29-8-1918). 

Fagan , P. C. 

Kirpa Applicant 

Versus 

Nasib Singh and others Respondents . 

Punjab Land Revenue Act, S. 117—Question of title—entry as co 
sharer—presumption of joint possession—rebuttal. 

Where the respondents in the partition proceedings raised the question o 
title before the Assistant Collector, held, that under the circumstances the office 
in accordance with the instructions contained in paragraph 8 of Standing Order 27 
should himself have proceeded to decide the question of title without referring th< 
objectors to a Civil Court. Where the applicant for partition is recorded as a co 
sharing owner along with the other parties in the land in dispute, the presumptioT 
clearly is that the applicant is a co-sharer in the land of which he seeks partition 
The presumption cannot be rebutted nor such possession on his part defeated 
by the mere denial of his title by the other parties. To effect this, there must be 
very clear and precise proof that their possession is in fact and really adverse t( 
him so as to amount to his actual ouster from all connection with the land in 
dispute and to his acceptance of such a position. 

Case forwarded by Commissioner of Ambala, 

ORDER. 

The facts of the case are fully set out in the orders of the Settlement 
Collector and of the Commissioner. The applicants for revision being the 
respondent in the partition proceedings raised the question of title before 
the Assistant Collector. Under these circumstances that officer in accor¬ 
dance with the instructions cont8ined in paragraph 8 of Standing Order 27 
should himself have proceeded to decide the question of title without refer¬ 
ring the objectors to a Civil Court, So far at any rate his order is 

incorrect. 
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There remains the question as to the party on whom the burden of proo 
lie, N„„ „ t. Hu, it i, to b. observed th.l Naeib M .the oppl.cnt 

for partition, i, recorded a, a co ,haring owner along toi-k • «>« ^ 

ties in the land ia dispute. Moreover, it appears from the ore 
Settlement Collector that Nas.b Singh joined those other parties m a smt 
for pre-emption of a portion of that land and that he paid up h.s share of the 
price Under these circumstances the presumption clearly is that Nasib 

Singh is a co-sharer in the laud of which he seeks partition. It seems 
clear indeed that he is not in actual physical possession or occupa ‘ 
auv part of the land, but under the circumstances there arises I^ d 
further legal presumption that the possession of one co-sharer is the posses 
aion of another; that is to say that Nasib Singh is in reality in legal or 
constructive possession of his und.vided share through or by means of his 
co sharers the respondents in the partition proceedings, lhe presumption 
cannot I think be rebutted nor such posseshon on his pa t defeated by 
mere denial of his title by the other parties. To effect this there must be 
very clear and precise proof that their possession is in fact and really 
adverse to him so as to amount to his actual ouster from all connection 
with the land in dispute and to his acceptance of such a position. I do no 
think that there is such proof in this case and under the circumstances it 
is I consider for the applicants for revision to prove that Nasib Sing 
has no title to the share in respect of which he claims partition or to 
obtain such partition. I am not prepared therefore to pass an order in the 
terms recommended by the Commissioner. I, however, set aside the orders 
of the Assistant Collector and the Settlement. Collector and return the case 
to the former officer for disposal in accordance with the above remarks. 
He should call upon the respondent-objectors in the partition proceedings to 
file a duly stamped plaint by a fixed date. No order as to costs. 


^ 1 1 


ORDER OF SETTLEMENT OFFICER. 

The order of the Settlement Officer (Mr. R. Whitehead) dated 14th 

August 1917, referred tc above is as follows 

There are three parties to the proposed partition as shown in Ni.qsha 
Alif of the Vernacular File. The first two parties, Amrao Singh, &c. 
and Kirpa are shown as being in possession of all the land in dispute. 
The third party Nisib Singh is not in possession and has asked for partition. 
I note that other land in the same joint khata is held and cultivated by 
occupancy tenants. I also observe that Kirpa has mortgaged with posses¬ 
sion his entire holding. As Amrao Singh and Kirpa have denied Nasib 
Singh’s title to the land the lower Court has directed them to sue in a 
Civil Court for the extinction of that title. Amrao Singh and Kirpa now 
appeal against that, order as they consider that Nasib Singh should have 
been directed to sue for possession. I find that one Mohan Singh had 
purchased one-half of the land in dispute from the Chilean. Amrao Singh 
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Kirpa and Nasib Singh obtained this half from Mohan Singh by pre-emp¬ 
tion and 1 find that Nasib Singh paid his fair share of the purchase 

money to Mohan Singh. Under these circumstances I refuse to interfere 

with the order of the lower Court. I dismiss this appeal without costs. 

ORDER OP COMMISSIONER 

in,/ 1 ? ° rd j ei ' ° f th6 C ? mmissione ‘-« (Mr. H. A. Casson), dated 30th April 
1J18 referred to above is as follows. 

One Nasib Siugh applies for partition of land of which he is recorded 

owner along with (0 Amrao Singh, &c., and (2 ) Kirpa. 

The possession is all entered in names of Amrao Singh &c; and Kirpa 
has mortgaged his rights to Amrao Singh, &c. These sharers deny 
asi mgti s right. The Assistant Collector ordered Amrao Singh and 
Kirpa to institue a suit within 2 months to get Nasib Singh’s claim to pro¬ 
prietary right declared void. They appealed unsuccessfully to the Settle- 

ment Collector. They have not instituted the suit and the period of 2 
months has passed. 

In this application the defendants-appellants plead that Collector did not 
consider all the grounds of appeal, that no gaurdian was appointed for 

one of them, a minor, and that the onus of brioging a civil suit should 
have been laid on applicant for partition who is now respondent, The 

, J P Tf 0d SeeU13 palpably wron S and not only so but unjust. Why 
should Umrao Singh and Kirpa be ordered to go to a Civil Court? It is 

not t ey who have set matters in motion by applying for patition. Why 

should they peremptorily be told to go into the Civil Courts within 2 
months on pam of having their objections brushed aside? 

Ihe proper order in this case, as the applicant for partition appears 

to be out of possession, and probably s 3 eking to gain by his application a 

ng t which he knows will be disputed, was to file the application and 

leave either party to go to the Civil Courts. Naturally the person who 

would have had to go to the Civil Courts, had the order taken this form 

would have been Nasib Singh, as the other side are quite content with 
their present position. 

Now as to the minor mentioned in the appeal, I find that she is „ 
gir who is recorded as co-sharer with Nasib Singh applicant. She is not 
however herself an applicant and so far has not been made a party to the 
case, nor is there any reason why she should be made a party at this stage. 

I refer the case to the Financial Commissioner on the revision side 

and recommend that the application be accepted and that order be passed 
as above. 


a 


llie parties do not wish to be represented on appeal, 
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IN TH e court OP the financial commissioner op 


PUNJAB. 


Revenue. 


Revision Side 


No. s.6 .1 1617-18. (Decided cn 27-2-1918.) 


Maynard* F.C. 


KlRl’A AND ANOTHER 
TiRHU and others 


Versus 


Applicants 

Respondents. 


J a *dUk_landlord s promise . 

Punjab Tenancy Ad, S 8-oc.upaucy nilbts l*"*'" 

never to eject. . , h ,. a Drom ise on the part 

Held, occupancy rights under S. 8 may cbarao ter need not necessarily 

of the landlord never to eject A prom.s jH hed by evidence of the 

be explicit. It may be implied. *nd may be ^ & promi9 e not to eject 

intention of parties as shown y circuinstances whatsoever, but 

does not mean a promise not „o eject, i“ * the “ that the facts which constitute 

a promise not to eject ta qisur. ’ t t inay differ widely from 

evidence of the intentions of the parties in one tract - ’ 

those which constitute evidence of similar intentions 

fi P.R. 1900 (Rev.); R P-R- 1»W ( Rev ‘> referred. 

Revision from the order of Commissioner of Jallundur. 

ORDER. 

I h.v. heard ..uns.1 l.r bo,h parti... Tb. applicats are 

of one Pathu who was shown in the Settlement Record of 1863 as tenant 

.-“u'Ld. o. wbic. a. u,d - : z: 

tb. .... was a very favour- 

Ub7. .... It -a, « 0 t.d that Path, hud r.ooiv.d tb. land, four y.ar, b«' 

fore. i. a culti.at.d .tat. fro,, th. la.dt.rd u.d that h. wa, a t.u.nt .1 
tb. ...end .ort" I. th. list .( teuant. Path. i. d...r,b.d as ^ 

brought plough, from another village to cultivate thcl.nd,. Ih, horn^w^ 
in Tika Paragpur, which, it appears, is about a mile ; 

did not belong to the class described in paragraph 50 of Sir James Lya 
Settlement Report, because he found his own implements. Hai w»s, it 
would seem, an “opaliu” belonging to that very small sub divisxon of th 
class which did not pay a rent in kind, but a cash rent, which, as already 
noted, was very favourable to the tenant ; and it is a fair inference, from 
the facts about'rents stated in paragraph 51 of the above quoted report 
that his status was iu some respects a privileged one. On the otter han 
he wa* not, at. all events in 1863, a “basnu” or “basiku opahu 1 because he 

did not then reside upon the land which he cultivated, but about a mile 

away from if. 
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In the peculiar conditions of the Kangra District the fact that Pathu 
did not reclaim this land from waste has no bearing upon the question 
of his status as a tenant. In paragraph 57 of the Report already cited 

Sir James Lyall writes as follows : 

“As to the reclaimer of waste, the waste being, as I have explained 
already, all State property or no man’s land, it followed that no private 
person held any which he could make over to another for cultivation, and 
that the man who first cleared a field must hold it as a crown-tenant or 

proprietor, not as an opahu% 

If Pathu bad reclaimed the waste he would have been its proprietor, 
not its tenant, but there is no suggestion to this effect. 

In 1892 the Settlement Record shows Kura, son of Pathu now stated 
to be an inhibant of the village, and a tenant of class No. 2, occupying the 
same land of which a small portion has become a residential site. The rent 
is still a favourable cash rate, being Rs. 5 7-0 in a lump sum for the area 
now in dispute, while the revenue is Rs. 5-9-9 and the cesses Rs. 0 12-8. 
In the resettlement which has just been completed by Mr. Shuttlewortb, 
this rent is even more favourable being Rs. 3-8-0 in a lump sum, aaainst a 
total of Rs. 6-2-6 for revenue and cesses. 

It appears then that the applicants have b3en cultivating continuously 
for three generations and for fifty four years, at a favou able but not 
unvarying cash rent : that the family originally brought its own implements 
from another village to cultivate the land, and that it did not settle upon 
the land till some date unknown between 1868 and 1892, but has been 
settled upon it for at least 26 years. They are described throughout as 
‘tenants of second s*>rt’: and this expression means that they originally 
brought the implements of cultivation from another village, and did not 

originally settle on the land. 

On these facts the Collector foual that the applicants became 
11 basiku opahu”, sometime before 1892, and that the conditions which 
created this class of tenant did not cease automatically wi h h the prepara¬ 
tion of Sir James Lyall’s records : and he declared them occupancy tenants 
under S. 8 of the Punjab Tenancy Act. The Commissioner held that the 
status of “ basiku opahu ’’ cannot be acquired by settlement on the land, 
not as a tenancy: and that no custom is proved by which a tenant of class 
2 is entitled to occupancy rights : and he restored the order of the 
Assis'ant Collector, ordering ejectment, subject to the payment of 
Rs. 80-10-3 as compensation. 

The decision of the Financial Commissioner which forms the precedent 
for holding that the “basiku opahu” is entitled to occupancy lights under 
S. 8 of the Punjab Tenancy Act, in contained is Sir Michael Fenton s 
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judgment in Chowdari v. Jassa and others (1), from which I take the 
following extracts:— 

“ A very full account of the basikii opahu tenure is given in Mr- 
(Sir James) Lyalfs Settlement Report (paragraphs 51—53\ From it I 
gather that the following are distinctive incidents of the tenure :— 

(a) The tenant was induced to settle down on the holding by the 
landlord. 

(b) He was required to live on or near the land, building the farm 
houses thereon. In this respect he differed from the opahu who lived in 
the village and was not a basiku. 

(c) Though there was no deed or express verbal agreement there was 
an implied contract that the tenant should hold so long as he farmed well 
and paid the rent, or in other words “ ta qusur , that is, till commission of a 
fault against his tenure.’' 

Now it is difficult to understand why there should be any hesitation 
in holding that tenants of the above class are entitled to an occupancy 
status. The vague and undefined liability to eviction for a fault against 
tenure is nothing more than the liability which has since been brought 
under statutory definition and regulation in Ss. 38 or 39 of the Punjab 

Tenancy Act 1887, That this liability was not in 1865 regarded as incon- 
sisent with an occupancy status is I think sufficiently attested by the facts 
that at a meeting of Ha nirpur proprietors convoked by Mr. Lyall in that 
year the response to the inquiry whether by the custom of the country any 
class of tenants was entitled to the status of hereditary cultivator, was that 
lasiku opahus were so entitled. 

Since Mr. Lyall wrote in 1872 the scope and intention of S. 8 of the 

Tenancy Act has been examined, notably by Sir Lewis Tupper in No. 6 

Punjab Record, Revenue, of 1900, It seems to me that it is in accordance 

with the principles derived from that ruling to hold that a tenant whose 

tenure includes the incidents which I have above described as constituting 

the distinguishing features ol ,the opahu basiku tenure, and whose position 

is further sortifiod by length of position, is entitled to be regarded as an 

occupancy tenant under S. 8 of the Tenancy Act, 1887. I attach no 

importance to the consideration mentioned by the Commissioner that the 

tenant in the present case has not enjoyed fixity of rent. Under the 

Tenancy Acts of both 18R8 and 1887 the rents of occupancy tenants are 
liable to enhancement .” 

In the Kangra District houses are commonly of a substantial kind ol 
climatic reasons, and the fact that a tenant goes to the trouble and expenses 
of building a house upon a particular piece of land serves at once as a 
(1) Revision No. 204 of 1911—12. 
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guarantee to the landlord that he will not lightly desert the land, and indi¬ 
cation of an understanding between the landlord and himself that he will not 
lightly be dispossessed. Behind the decision that a basiku opcihu is entitled 
to occupancy rights, there lies a principle ; and this principle is that when 
a tenant has been led to expect some permanence of tenure, there is an 
implied promise on the part of the landlord to treat the tenure as per¬ 
manent. The building of the house is, along with other facts, a piece of 
evidence as to the intentions of the parties. 

On this point Sir James Lyall writes in paragraph 54 of the report 
above quoted :—“This distinction which I have drawn between the 
“basiku opahu” or tenant settled down on the land he farms, and the 
' L opahu } ” -whose home, though in the neighbourhood, is not connected 
with the farm, is one which is, I think, generally recognised. It is based 
on the presumption that, in the one case, to induce the tenant to move, 
build, and settle down, ha must have been led to exoect some permanence 
of tenure : in the other case, the same presumption does not arise. But to 
any that by custom and feeling of the country the whole question of 
right depends upon, whether the tenant lives on the land or not, is to 
say too much, and to draw a more distinct line between the two classes 
than really existed or exists.” 

He then goes on to say that the length of occupancy also carries great 
weight and though it has been repeatedly laid down that the more duration 
of occupancy does not create occupancy rights it is plain that such duration 
is a most important piece of evidence regarding the intentions of the parties, 
which are, at bottom, the question in issue in a case of this character. 

In Khaivati v. Mannu Khan (2) Sir Lewis Tupper after a full exami¬ 
nation of previous published authorities, instanced four classes of cases 
in which a claim to occupancy right under S. 8 may properly be decreed : 
while carefully guarding himself against the inference that right may 
not be decreed on other grounds also. One of the four classes consisted 
of the cases in which there has been a promise never to eject. A 
promise of this character n^el not n3ce3sarily be explicit. It may be 
implied, and may be established by evidence of the intentions of the parties 
as shown by their actions. And a promise not to eject does not mean a pro¬ 
mise not to eject under all circumstances whatsoever, but a promise not to 
eject ta qasur using that expression as it has been defined in Sir M. Fenton s 
judgment, already quoted. Such an implied promise, interred from incidents 
in a tenancy which show that the tenant was in a position at the commence¬ 
ment of the tenancy, to dictate his own terms to the landlord, has been 
made a ground for decreeing occupancy rights under S» 8 in an im- 

(2) 6 P.R, 1900 Rev. 
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portant group of cases in a plain, district also Nawab Ali v Lal Singh 
(S) but it is important to make it clear that the facts which constitute 
evidence of the intentions of the parties in one tract may differ widely 
from those which constitute evidence of similar intentions m another. 
The position can best be made clear by saying that the rule, that a 
promise, express or implied, is a ground for decreeing occupancy 
rights under S. 8 u a rule of substantive law: while a finding, that parti 
cular facts maybe tiken in a particular set of circumstances to con¬ 
stitute evidence of the existence of the promise, is a finding as to the 
weight and effect of certain kinds of evidence. In the present case the 
true issue is not whether the applicants are or are not “ basiku opahu 
hut whether the proved facts show that it was the intention to make 
the tenancy a perm meat one. In a case in which -he principal item 
of expense to a tenant is the clearing of the soil of jungle and the 
breaking of it up for cultivation, it would be quite natural to hold that 
the actions of the tenant from which his intentions and expectations 
could reasonably be inferred must be actions performed before this 
great expenditure of labour had been incurred, in other words, that 
if the original terms of the tenancy did not establbh a favouring inten¬ 
tion, no subsequent chang, c^uld be regarded as establishing it. But when, 
as in the present cas a , the principal fact by which the intentions and 
expectations of the tenant, are to be judged, is the migration to the 
land and the erection of a house there, it is fair to argue that the trouble 
and expense which these things involve are equally great at whatever 
point in the history of the tenancy they are undertaken, and equally 
valid evidence of an implied promise, whether at the commencement 
of the tenancy or after it Ins been in existence for 20 years. 

I find then that the promise not to eject which is one of the 
grounds on which a claim to occupancy rights under S. 8 of the Punjab 
Tenancy Act may properly be decreed, nny be proved by facts indi¬ 
cative of the intentions of the parties : and that, in the oircums l ance9 
of ihe Debra Tahsil of the Kangra District the facts established in the 
present case, viz., that the applicants’ family has been cultivating con¬ 
tinuously for three generations and for fiPy-four years at a favourable 
cash rent, having originally provided its own implements for the cul¬ 
tivation, and having settled on the land sometime after the commence¬ 
ment of the tenancy but not less than 26 years ago, do constitute proof 
of such a promise. I accept the application for revision and restore the 
appellate order of the Collector decreeing occupancy rights under S. 8 
and cancelling the notice of ejectment. I give the cos's of the present 
proceedings in favour of the applicants. 

Revision accepted* 


(3) S P.R. 1914 (Rev.) 
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MASHIR ALI v, MALIK CHIRAGH KHAN. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate side. Revenue, 

No. 10 of 1917-18. (Decided on 19-2-1918). 

Maynard , F. C. 

Mashir Ali . Appellant 

Versus 

MALik Chiragh Khan . Respondent. 

(i) Lambardar—appointment of—Collector’s choice—appointment by 
officer—when not to be interfered with. 

Where an officer in appointing a lambardar exercises his discretion in a 
reasonable manner neither ignoring any portion of those matters which he 
ought to consider, nor perversely running counter to the general sense of the 
rule, his decision ought to be allowed to stand ; and the mere fact that an 
appellate or revising Officer takes a different view of personal claims is not a 
good reason for upsetting or modifying that decision 

(ii) Lambardar—succession—lambardar dying issueless—matters 
to be considered—decision on rival claims. 

^Vhere a lambardar died without issue, the question of appointment must 
be dealt with under r. 15, as though it were case of first appointment. An 
officer making an appointment is at liberty to consider all matters which may 
reasonably be regarded as relevant to the suitability of an appointment, and 
he is expected to decide between rival candidates according to the general 

balance of their respective advantages, or disadvantages, of appointing each 
respectively. 

Appeal from the order of Commissioner, Multan. 

ORDER. 

I have heard Counsel for the parties. There is no claim on the 
part of either to succeed as heir to the late headman, and No. (8) in the 
grounds of appeal is misleading in this respect. The case is> as observed 
by the Commissioner, one to be dealt with under rule 15 as though it 
were a case of the first appointment of & headman. 

Rule 15 specifies four matters for consideration. But these four 
matters are not the only matters to be taken into account. They are 
to be taken into account “among other matters,” as the first sentence of 
the rule shows. An officer making an appointment is at liberty to con¬ 
sider all matters which may reasonably be regarded as relevant to the 
suitability of an appointment, and he is expected to decide between rival 
candidates according to the general balance of their respective claims and 
of the administrative advantages, or disdadvantages, of appointing each res¬ 
pectively. If he exercises his discretion in a reasonable manner, neither 
ignoring any portion of those matters which he ought to consider nor 
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,, lv ,-unniacr counter to the general sens* of the rule, his daemon 
P, Tt to be allowed to s t an J, and the mere fret that an appellate or 
filing officer takes a different view of Personal chums » not a good 
reason for upsetting ot modifying that decision. 

The Collector had the facts regarding the property and services of 
candida*es before him. and Malik Chiragh Khan is evidently a 
„ own man being a retired military officer of disti etion and a con- 
landed’ proprietor in the Colony. The order of appointment 
8 i T frrt that “ there is an old feu i between him and the other 

1 .L Clirdlmri Lai,” and observed : 'In fact Malik C liragh Khm 

a lit ■», lU. U- not *. “ <W 

c/n/r so long as it <a- be helped." 

Against the Collector’s order appoln ing Mashir Ah (who appears 
at the present time to be the o.vner of 6 spares in the patti, while 
Afalik Chiragh Khan is the owner by purchase of the othei eight; Malik 
Oh rth Khan aoptaled to the Commissioner. The Commissioner found 
[hat he owns more property than Mashir AH and that his services and 
those of his son are equal or greater than those of Mashir All and h.s 
forefathers and also that his influence in the neighbourhood is consider¬ 
able. He also observed that Malik Chiragh Khan is not to be blamed 
in the matter of his feud with Girdhari Lab He, therefore, set aside 
the Collec'or’s order and appointed Chiragh Khan. 

The Collector’s further remark that Malik Chiragh Khan has 
a erreat many feids, and shoal J not bo appoint® i lunUrd.ir in his chak 
scions a* it can bo helps), was overlooked, or at all events not speci 
finally dealt within the Commis ioner’s order. 


The Collector gave full consideration to the c airns of the parties, 
and assigned a definite reason for not selecting the present respondent. 
Since he neither ignored any of the considerations which the Rule 
requires him to take into account, nor gave a decision, which could be 
described as perverse or unreasonable, between the claims, taken eac 
as a whole, of the two parties, his decision should not have been reversed 
upon appeal. I therefore accept the present appeal and restore the 
Collector's orler appointing the appellant. I give the cests of the pre 
sent proceedings in favour of the appellant. 


Appeal accepted . 
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IN THE COURT OF THE FINANCIAL COMMISSIONED OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 60 of 1917-18 (Decided on 2-3-1918) 

Maynard , F. C. 

Pir Mulk Shah Appellant 

Venus 

Nathu and others Respondents. 

(i) Punjab Tenancy Act, S. 19 (2)—Appraisement proceedings— 

appraiser acting honestly and with due care—duty of Revenue Officer to 
confirm or vary—'omission to do so—effect of. 

Where an appraiser acts honestly and with due care, the Revenue 
Officer should make an order under S. 19. (2j o e the Punjab Tenancy Act, 
either conrfiming or varying the appraisement. The refusal by tenant to 
accept the result of appraisement is not an adequote reason for declining to con¬ 
firm it 

(ii) Punjab Tenancy Act, S. 19—Value of executive instructions. 

The object of the executive instructions given is to provide the revenue 
Courts with a means of calculating the probable produce and its probable 
selling value, from the records of crop inspection, the Settlement Officer’s 
estimate of average out-turns of other available sources, in those cases in 
which reliable evidence of the actual produce and actual selling price is not 
available. 

Revision from the order of Commissioner, Rawalpindi. 

ORDER. 

0 

In this group of cases, Nos, 60 to 62. I have heard counsel for 
both the parties. The facts are these. The landlord applied for appraise¬ 
ment of the produce, which was made accordingly by Abdulla Khan, Zail 
dar. There is no suggestion that the appraiser acted otherwise than honest¬ 
ly and with due care. The Revenue Officer should thereupon have made 
and order, under S. 19 (*2) of the Punjab Tenancy Act, either confirming 
or varying the appraisement. H> omitted to do so. This was a grave 
omission, but there is no reason why either of the parties should suffer by 
reason of the remissness of the Revenue Officer, and the appraisement 
proceedings can b9, and ought to be, considered on their merits, notwith¬ 
standing the absence of formal confirmation. 

The appraisement took place on April 9th, a date on which it is 
reasonably to be supposed that, in the Gujrat District, all the princi¬ 
pal crops were still standing, and that a capable appraiser, acting in 
good fd'th, would have no difficulty in appraising them accurately. There 
is a subsequent suggestion, in the course of the hearing of the present 
suita befoie the Naib-Tahsildar, that certain crops had already been cut. 
Senji, khawid , coriander seed and Sounf are specially mentioned. It is 
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quite possible that some crops had already been cut for preen fodder. 

But, if this was so, it was fair, having regard to S. 16 of the Act, 
to assume that the produce was as full as the fullest crop of the same des¬ 
cription on similar land in the neighbourhood for that harvest. The areas 

sown with spices were very small. 

There is a note on the appraisement proceedings which appears to 
show that the Revenue Officer omitted to pass an order under S. 19 (2) 
because the tenant did not accept the appraisement. It is sufficient, to 
s?y here that the refusal by a tenant to accept the result of an. appraise¬ 
ment is not an adequate reason for declining t> confirm it If it were an 
adequate reason for declining, it would always be in the power of a tenant 
to stultify appraisement proceedings by merely objecting to them. This 
is not the intention of the law. 

The NUb-Tahsildar did not give a decree for the value of the pro¬ 
duce on the basis of the appraisement: but made a calculation of his own, 
by adding 50 per cent, on some not clearly defined principle, to the 
normal or average rates (which are intended for application when there is 
no means of ascertaining the actual produce of a particular havest). To 
the result thus obtained he added one anna 1 in the rupee on account of 
mnlikann , which is due at the rate of 12 l /t topa per mani of the produce. 

On appeal the Collector, again ignoring the appraisement, which he 
refers to only to say that it was not accepted by the tenants, made a 
fresh calculation of his own, in which he omitted, apparently by inadver¬ 
tence, the item of 12^ topas per mani for malikana. He observed that 
the Rabi of 1916 wwa very poor one (though the Naib-Tahsildar had 
definitely found that on this particular area it was the best harvest for 
six years). He also drew an inference, unfavourble to the landlord, from 
the fact that he had not attended on the land to take his share of the 
produce, although served with a notice to do so. On this point, there is 
some cbvious misapprehension. The proceedings were for appraisement 
and not for the division of the produoe, and were already complete before 
the tenants asked tha 1 : the landlord shouli be required to attend to re¬ 
ceive his share, On further appeal, the C rmmissioner observed that the 
rates awarded by the Naib-Tahsildar were excessive, because they \v*re 
not in accordance with “the normal rates laid down in the Financial Com¬ 
missioner's circular, by which such oases are governed.*’ The reference 
here is to paragragh 12 of the Financial Com niss.oQer’s Standing Order 
No, 2 and to certain paragraphs of the Land Administration Manual 
there referred to. The object of tbe executive instructions there given 
is to provide the revenue Courts with a means of calculating the probable 
produce and its probable selling value, from the records of inspeotion, the 
Settlement Officer’s estimate of average out-turns and other available 



13 


HULK SHAH v. NATHU. 

sources in those cases in which reliable evidence of the actual produce and 
actual selling price is not available. The Courts generally have to calcu- 
late the amount and cash value of rents in kind after a crop has been 
removed, and the oral evidence which is adduced on such subjects is 
coloured by the predilections of the witnesses. It is, therefore, essential 
that they should be supplied with the means of arriving at a reasonably 
equitable estimate, even though it be an estimate for an average or nor¬ 
mal crop rather than for the actual p urticuUr crop which is the subject 
of litigation. But if the actual particular crop has been seen on the 
spot and appraised by a reliable and qualified appraiser, there is no reason 
for having recourse to a calculation of the kind which is inevitable when 
no evidence of this character is available. 

But in legal form, the mistake made by the lower Courts is this. 
They have created a conclusive presumption in favour of a calculation, 
made on the basis of certain executive instructions which were 
drawn uo to help the Courts to frame a reasonably equitable estimate 
of produce rents in cases in which reliable evidence of actual produce and 
actual value is not forthcoming: and have conceived themselves precluded 
from accepting evidence of the actual produce, because it involved a de¬ 
parture from that calculation. But there is no conclusive presumption in 
favour of the calculation for which the Financial Commissioner’s executive 
instructions provide. There is c n ly a conventional presumption in favour 
of its accuracy, when reliable evidence of the particular crop cannot be had. 

In the present case the evidence, which deserved most weight and 
which would have been followed but for mistakes in the application of the 
law, was the record of the appraisement. The mistakes were these. In the 
first place, it was held that an appraisement under Chapter II of the Punjab 
Tenancy Act is not valid unless the tenants assent to it, whereas the assent 
of neither landlord nor tenant is essential to its validity. In the second 
place, it was held by implication that the record contained in the appraise¬ 
ment proceedings was not admissible in evidence, or at all events not 
worthy of credence : and it was also held, by implication, that there is a 
conclusive presumption, in suits for the value of produce rents, that produce 
calculated according to the Financial Commissioner’s instructions in 
paragraph 12 in Standing Order No. 2 is the actual produce of the 
particular land in the particular harvest in suit. It is true that the 
Revenue Officer, dealing with the appraisement proceeding, failed to give 
effect to the direction in S. 19 (2) of the Punjab Tenancy Act, which 
requires him to make an order either confirming or varying t e app 
ment. But this omission did not affect the admissibility or the value of the 

evidence contained in the appraisement record. 

Following the appraisement and adding one anna in the rupee on 
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account of the malikana due, I accept Ihe applications in cases Nos 60, 61, 
62. and give amended decrees as follows :— 

No. CO (Original Case No. 22) Ps 26-0 0, 

No. 61 (Original Case No. 23) R d . 1C0-2-0, 

No. 62 (Original Case No. 21) Rs. 33-6-1, 

with the costs of the present proceedings in favour of the applicant. 

Be vis ion accepted. 


IN THE COURT OF THE FIN \N0IAL COMMISSIONER 

OF THE PUNJAB. 

Revision Side. Revenue. 

No. 300 of 1916-17. (Decided on 23-2-1918). 


Applicant 


Respondents. 


Maynard, b\ C. 

ChowDHRi Thakar Das 

Vi rsus 

Sultan Bakhsii and others 

Punjab Land Revenue Act. S. 111—Mortgagee with possession 

ot an undivided share in joint property—not consenting to partition - 
effect of. 

A partition effected with the consent of the joint owners of the land is not 

of'aVn^r ■?' !'T 0n 0f thC lack o£ the consent of a mortgagee with possession 
an undmded share m jomt property and the mortgagee has no c’aim to bo 

f e a party to the partition proceedings. He has a locus standi to interfere 

Sir; rr ° PCrty t0 b ° Partitioned is a tenancy, of which he is technically 
a landlord, i e a person under whom tenants hold land and to whom the tenants 
are, or would be, but for a special contract, liable to pay rent. 

Revision from the order of Commtnissioner, Multtn Division. 

ORDER. 

I have heard counsel for both the parties. The partition as effected 

13 admifte dly not in accordance with the sanctioned mode of partition. Q n 

tie other hand, it is admitted before me that the allegation in clause (b) 0 f 

e third ground of revision is not in accordance with fact. The actual mode 

liters fr<rn the sanctioned mode in this, that lots were not cast for the 

portions assigned to each, but. each co-sharer took such land as he agreed 

to take. The actual partition was in effect a partition auth ritativelv 

made in accordance with the consent of the co sharers. The a p licact 

objects that, as mortgagee, with possession of an undivided share, he was 

entitled to be treated as a paity to the partition proceedings, and that 

those proceedings are irregular because be did not consent to the departure 
from the sane-timed mode. 
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A mo. tgage? with possession is a landowner w.th n the meaning of 
the Land Revenue Act, (S. 3 (21) ). But the Act does not employ the 
expression ‘‘landowner' in determining who are the persons who have a 
right to apply for partition. The words of S. Ill are. Any joint owner of 
land, or any joint tenant of a tenancy in which a right of occupancy 
subsists.’’ In the remainder of the Chapter on partition, the expressions 
44 owner," “ joint owner," “ co-sharer’ are in various passages employed, 
and there is a provision that, cn an application for the partition of a 
tenancy, the objection of the landlord ’ (which includes a mortagagee with 
possession) may be a sufficent reason for absolute disallowance. The 
word '‘landowner" only occurs twice in the Chapter ; once in S. 125, 
which does n t deal with partition but with periodical redistribution of 
land in an estate which is subject to that custom; and once in S. 110, 
where it is provided that a partition shall not in ordinary course affect the 
joint liability for the land revenue. There is every indication of the 
precise and careful use of language thr>ughout the Chapter, and it does 
not appeir t> be the intention of the frame s of the Act to recognise the 
clai > of a mortgagee with possession, as such, to intervene in partition 
proceedings, or to be a party to them, except when the property to be 
partitiored is a tenancy of which he is -technically the ‘‘landlord," that is to 
say, the person under whom the tenants hold land and to whom the 
tenants are, or would be but for a special contract, liable to pay rent, 

In the present case, it is alleged by the mortgagee that the mortgagors 

have colluded with the other co-sharers to injure him, and, with this object 

have accepted as their share land having inferior advantages in respect to 

irrigation. It is not alleged that, by reason of this supposed collusion,, the 

land which has fallen to the share of the mortgagors is of less value than 

the amount of the mortgage debt. But a mortgagee, alleging injury to his 

interest by the collusive proceedings of his mortgagor, can claim his 

remedy by regular suit in the civil Courts. A dispute of this character 

does not come within the functions of a Revenue Officer dealing with a 
partition under the Land Revenue Act, 

The partition effected in this case with the consent of the joint 

owners of the land is not invalid ,ted by reason of the lack of the 

mortgagee’s consent and the mortgagee had no claim to be made a Dartv tr> 
the partition proceedings. 


Revision rejected, 
these proceedings. 


The applicant to pajr the respondent’s costs in 


Revision rejected. 
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I N THE COURT OF THE FINANCIAL COMMISSIONER OF THE PUNJAB. 

Revision Side. Revenue 

No. 11 of 1917-18. (Decided on 20-2-1918.) 

Maynard , F.C. 

Sanwan Singh and other . Applicants 

Vesrus 

Buta . Respondent . 

Punjab Tenancy Act, S. 13—Mortgagee with possession—whether 
can commute rent in kind into cash rent. 

A mortgagee with possession is certainly a landlord during the term of the 
mortgage, but under S. 18 the rent in kind cannot be commuted for a rent 
in cash without the consent of the mortgagees as well as the consent of the 
tenants. It is a general principle of law that a mortgagee is not ’entitled to 
change the terms of a lease of property mortgaged to him. No doubt it is open 
to him, if he should desire to do so, to waive the recovery of rent during the 
continuance of the mortgage. If he had the power to do more than that, his 
rights as mortgagee would be extended beyond the term of the mortgage which 
is the occasion of their existence. It would not be within the scope of the 
Punjab Tenancy Act to give to a mortgagee such extended rights and S. 13 of the 
Act does not, in effect, confer any such authority. 

Revision from the order of Commissioner of Jullundur Division. 

ORDER. 

I have heard counsel for the parties. The landlord sued his tenants 
for the value of rents in kind. They pleaded that the mortgage of the 
land had prior to its redemption, commuted the rent in kind for a rent 
in cash. The first court decreed the claim and the Collector, in his 
appellate order, said that the landlord is not bound by the arrangement 
made be the mortgagee. The Commissioner reports the case for orders 
on the ground that the mortgagees were the landlords within the meaning 
of S. 13 of the Tenancy Act, at the time when they agreed to 
commutation of the rent in kind. 

The mortgagees were certainly the landlords during the term of the 

mortgage, and under S, 13 the rent in kind could not have been 

commuted for a rent in cash without the oonsent of the mortgagees as 
well as the consent of the tenants. 

But the point which I have to decide is a different one. The 
question is whether the consent of the mortgagees and the tenants was 
sufficient to validate the commutation. If every person, who is, for the 
time being, technically the landlord of land, is entitled to give validity 
by his consent to a change in the method by which the rent is paid, it would 
be open to a widow having only a life interest, or a mortgagee whose 
mortgage is on the point of redemption, or a person holding a temporary 
farm of land for the recovery of an arrear of land revenue or by order of 
a Court executing a decree, to impair very seiously the value of the 
landlord s rights by agreeing to an unfavourable commutation. 
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It is a general principle of law that a mortgagee is not competent to 
change the terms of a lease of property mortgaged to him. No doubt it 
is open to him, if he should desire to do s , to waive the recovery of rent, 
or part of the rent, during the continuance of the mortgage. If he had 
the power to do more than this, his rights as mortgagee would be extended 
beyond the term of the mortgage which is the occasion of their existence. 
It would not be within the scope of the Punjab Tenancy Act (which, by a 
preamble, purports to amend the law relating to the tenancy of land) to 
give to a mortgagee such extenied rights: and section 13 of the Act does 
not, in effect, confer any authority such as is suggested in the order 

under reference. 


Revision rejected. 
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IN THE COURT OF FINANCIAL COMMISSIONER, PUNJAB. 


Revision Side. 


No. 24 of 1918-19 (Decided on 29-5-1919) 

Maynard , F.C. 


Revenue 


Ram Chand and others. Petitioners 

Versus 

Kishan Chand and others. Respondents 

Punjab Tenancy Act, Ss. 59, 111 and 112—effect of agreement- 

on rule of succession. 

Held, that the provisions of the Tenancy Act in regard to the alienation 
of, and succession to, an occupancy tenancy may be overridden by an agreement 
valid according to the provisions of S. Ill or 112 of the Punjab Tenancy Act. 

16 P.R. 1915 ; 97 P.R. 1909; 22 P.R. 1914 ; 47 P.R. 1877 ; 64 P.B, 1877 • 22 P. 
R. 1882; 20 P.R. 1996 ; 196 P.R. 1839 ; 130 P.R. 1901 ; 76 P.L.R, 1908 referred to. 

Record of rights—entries in revenue papers—interpretation. 

Held, that an entry in an administration paper regarding a rule of 
succession to an occupancy tenancy may be viewed either as a record of custom 
or as an agreement under Ss. Ill and 112, Punjab Tenancy Act. As a record S 

n ° d ° U u\! UCh an 6ntry would at a11 events purport to be of permanent 

appeared°to be ne^r W ? Ul , d nothln 2 surprising or suspicious about it if it 
appeared to be peculiarly favourable to one of the two parties concerned But 

aWionf o°rT nde .^visions of the statutory "law as regard to the 

whole must be T" t0 0CCU P anc y tenancy. Such entries on the 

must be interpreted m a reasonable manner and as a whole with due 
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reference to all the provisions which they contain and they cannot be construed 
so al to live in perpetuity to an occupancy tenant h.s heirs and assigns an 
unrestricted power of alienating liis tenancy unless such an intention be 

expressed in clear and unambiguous language. 


Praciice—decisions ot superior Courts—duty of subordinate 
Courts. 

Held, that it always open to the subordinate courts to consider previous 

dicisions of the highest Revenue Court, which appeal to 6 ° ® 

decision of a case pending before them and it is desirable that they should 

follow such decisions, even when unpublished, where it is perfectly certain 
that the facts are all in all respects similar and the issue is the same. But 
there are obvious reasons for treating unpublished rulings wi more 

caution than published rulings. 


Held, on the facts, that the entry in question did not give the occupancy 
tenants a right to alienate their occupancy tenancy without the previous 
consent of the landlord as required by S. 50. 38 P.R. 1910 followe • 

Revision from the order of the Commissioner, Jullundur. 

Petitioners :— by Hon'ble Mr. Muhammad Shah. 

Respondents :— by Messrs. Beechey and Nanak Chand. 


ORDER. 


I have heard the counsel for the parties. The principal question is 
whether certain entries in successive administration papers of the village 
of Malout constitute an agreement whereby the applicants who are 
occupancy tenants but not under S. 5 are at liberty to alienate their 

occupancy rights without the previous consent in writing of the landlord, 
which S. 56 of the Punjab Tenancy Act makes a normal condition of 

such alienations. 


The entries in question are these. In clause No. I\ of the administra¬ 
tion paper of 1857 the following passage ocours 

The tenants cultivating the land for more than 10 years have been 
classed as qadim and those of less than 10 years' standing have been classed 
as jadid. The qadim tenants can either cultivate their tenancies themselves 
or can derive a profit by having them cultivated by others. They can sell 
or alienate their right of cultivation (haqq kasht). The jadid tenants cannot 
have their lands cultivated by others/' This is the document upon which the 
names of some of the landlords appear and the natural construction to be 
put upon the passage cited is that it defines the conditions upon which 
tenants may, or may not, pass on the right of cultivation to others. The 
Settlement Officer's final rabkar dated September 12th, 1858 uses similar 
language regarding the power of transfer of the right of cultivation (haqq 
kasht). And in a later passage of the robkar the settlement officer goes on 
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to say that the tenancy shall go to the landlords, in the absence of descen¬ 
dants or co-tenants, on the death of a tenant, whether qadirn, or jadid . 

An entry similar to that of the robkir above citel is repeated in the 
administration paper of 1882, with a preamble settiog forth that the entry 
is made in accordance with S. 2 of the Tenancy Act of 18G8 (which 
provided that entries in the record of a regular settlement sanctioned by 
the Local Government before 1871, regarding alienation of occupancy 
tenancies among other matters, were to be deemed to be agreements, 
remaining operative in spite of anything contained in the Act of 1865). In 
clause No. 19 of the administration paper of 1900-01, the following 
language is employed : — 

“ The tenants of more than ten years’ standing are classed as qadiin 
and those of less than ten years' standing are classed as jadid in accord¬ 
ance with (the entries in past Records of Rights). The qadirn tenant... . 
is entitled to sell or transfer his cultivator's right (haqq kashtkari)”. 

These successive entries have the superficial appearance of being 

virtually verbatim repetitions of one and the same set of statements. But 

it was a very different thing to be a tenant of ten years’ standing in 1882 

from being a tenant of ten years’standing in 1857. And it was a still 

more widely different thing to be a tenant of ten years’ standing in 

1900 01. Plainly, the drafters of the paper of 1882, and, still less, those 

of the paper of 1900-01, did not mean what they said when they assigned 

large powers and a special security and a special devolution of tenure to 

persons who had been occupying land for ten years at each of these two 

dates respectively. The laxity of the language employed shows that 

former entries were repeated without any serious consideration of the 

significance to be attached to them. The later entries must be left entirely 

out of account in determining whether the occupancy tenants of the land 

now in dispute had or had not a right of alienating the tenancy, without 

the landlord’s consent. If such a right exists, it can only exist in virtue 
of the entries of 1857 and 1858, authorizing the tenant, as successor-in¬ 
interest of persons who were “ qadirn " tenants at the date, to exercise it, 

Throughout the proceedings in this case Sira v . Muhamadi (l) has 
been cited as an authority for the view that an entry in the administra¬ 
tion paper of a village constituting an agreement under S, 111 or 112, 
Punjab Tenancy Act is in force only for the term of the settlement. What 
the Chief Court in that case actually said was that, in the absence of an 
express iatention to the contrary, agreements recorded in a settlement record 
are not^ intended to take effect after the expiry of the period of the settle¬ 
ment. The learned Judges cited in support of this Fateh Bakhsh v. Lehna 
(1) 16 P. R, 1915 : 64 P.L.R 15, 
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, , . p-xriresslv limited to the term of one 

(,) (a cabe in which the agreement ^as exp^ssly ^ record did 

S wm tie condition, of s. 112. Punjab Tenancy Act, because * W aa 
prepared after 1871). 

I have examined a number of rulings, Ravjha v Ch«har{4) Jowahir 
Singh v. Assa (5) Lchva v. Chetu (6) Pinna Singh v Mahtab Khann 
Jiivan v. Ibrahim (8) Pur an v. Mamun (9) which show that, 
in the matter of alienation oi or succession to occupancy tenancies 
the Chief Court, of the Punjab had not prior to the ruling in 
Ilira v. AJuhammadi (1) dealt with the question of the validity of entries 
in a village administration paper, regarded as agreements under the 
Punjab Tenancy Act, after the expiry of the term of the settlemen or 

which the administration paper was prepared. Nor has the unp "^ 19 ^® 
ruling of the Financial Commissioner in Revision No. 150 of 18J8-1899 
aD y bearing upon this particular point ; because in that case it was held 
that the agreement of 1857 had been repeated in the Settlement, of 1882. 
All that emerges from all these rulings is this ; that the provisions of the 
Tenancy Act in regard to the alienation of, and succession to, an occupancy 
tenancy may be overridden by an agreement, valid according to the pro- 
visions of Ss. Ill and 112 of the Punjab Tenancy Act. They do not 
decide for how long a period such an agreement is <0 be regarded as 
remaining valid, Or wheihor there is any term to its validity and Hii a, v* 
Muhammadi (1) stands alone as an authority on this subject. 


In Allah Lilia v. Achru Mai (10) it ius pointed ont that sn entry in an 
administration paper regarding a rule of succession to an occupancy 
tenancy may be viewed either as a record of custom or as an agreement 
under S. Ill or 112, Punjab Tenancy Act. Asa record of custom, no 
doubt such an entry would at all events purport to be of permanent sig- 
nifictnce and there would be nothing surprising or suspicious about it if it 
appeared to be peculiarly favourable to one of two parties concerned. But 
custom cannot override the provisions of the statutory law in regard to the 
alienation of, or succession to an occupancy tenancy. As an agreement, 
the leaned Chief Judge went on to point out, an entiy of this kind mast be 
interpreted in a reasonable way : and when it employs vague language 

(2) 07 F.R, 1909 : 10 P.L.R. 1910. 

(3) 22 P.R. 1914: 12 P.L.R. 1914. 

(4) 47 P.R. 1877, 

(5) 64 P.R. i877. 

(6) 22 P.R. 1882. 

(7) 20 P R. 1896, 

(8) 196 P.R 1889. 

,9, 130 P.R. 1907 ; 76 P.L.R. 1908. 

(10) 38 P.R. 1910 : 182 P.L R. 1910 : 60 P.W.R. 1910. 
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as e. g , in saying that the succession should go to ( ‘bhaiyya karabaii ) 
a reasonable interpretation is to be put upon that language. Now, in order to 

enable this Court to accept the contention that the occupancy tenants 
were entitled to alienate in the present case without the landlord’s consent, 
it would be necessary to hold that the language of the records of 1857-1858 

was intended to make for an unlimited period the concession of complete 

liberty of alienation of their tenancies to all persons who had at that time 
held them for ten years: and that it was intended for an unlimited period 
to provide the holder for the time being of such a tenancy, whether a holder 
by succession or by purchase, with the power to del eat, by alienation, that 
right of the landlords, which is clearly set forth in the same record and 
almost in the next sentence, to succeed to the tenancy when descendants 
or co-tenants fail. Though an agreement of this one-sided character would 
have been less surprising in 1857, when tenants were possibly not easily 
obtained, than at a later date, it does not appear to this Court that this is a 
reasonable interpretation to attach to the records of 1857 and 1858 : and 
there does appear, on the contrary, to be an irreconcilable contradiction 
between the interpretation for which the applicants contend and that clause 
in the Record of Rights which affirms the rights of the landlord in event 

of the failure of heirs. 

Without, therefore, affirming that in the absence of an expressed inten¬ 
tion no agreements recorded in a settlement record are intended to take 
effect after the expiry of the period of the settlement, I hold that such 
..entries must bo interpreted in a reasonable manner, and as a whole with 
due reference to all the provisions which they contain : and that they can¬ 
not be construed so as to give in perpetuity to an occupancy tenant, his 
heirs and assigns an unrestricted power of alienating his tenancy, unless 
such an intention be expressed in clear and unambiguous language, un¬ 
contradicted by other provisions, such as those regarding the treatment 
of a tenancy on failure of heirs. In the present . case the view 
taken by the Commissioner, that the provisions of 1857 were an attempt 
to define in a rough manner some form of fixity of tenure, at a time when 
there was no statute law regulating the incidents of occupancy tenancy, 
appears to be the correct aid reasonable view. They constitute what is 
technically an agreement under S. 112, Punjab Tenancy Act. But the 
agreement does not bear the construction which it is sought to put upon it. 

% 

In the first ground cf revision, it is urged that it was the duty.of the 
learned Commissioner to decide this case iD accordance with the ruling 
cf the Pinancial Commissioner in Revision Case No. 150 of 1898-1899. 

In that case it had been definitely held that the entries of 1857 were repeat- 

• • 

ed in the record of 1882. In other respects, the facts appear to have been 
similar to those of the present case : but, as is very natural in an unpub * 
lished ruling, they are not set forth with that fullness which can alone enable 
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a Court to satisfy itself that it haj before it a ruling app icable to the facts 
of the case which it is conside.ing. It may be taken for granted that a 
Court whose decisions are binding upon subordinate Courts, will whe n de¬ 
claring a ruling upon a question of law upon which previous authoritative 
decisions are lacking, take steps to publish its decision. In such a case 
the facts will be set forth in full detail, so that subordinate Courts may 
find the guidance vhich they require. As I have pointed out above the 
Pint ncial Commissioner’s decision in revision No. 150 of 1898-1899 dt 
not purport to decide anything more than that an agreement regarding the 
right of alienation lecorded in the Settlement Record of 1882 was vali 
a s between the landlord and the occupancy tenant in 1898. From that 
view I do not dissent : tut that is not the point upon which the decision 
of the present case turns. It is always open to the subordinate revenue 
Courts to consider previous decisions of the highest revenue Court which 
aonear to be relevant to the decision of a case pending before them : and 
it is desirable that they should follow such decision, even when unpub¬ 
lished where it is perfectly certain that the facts are in all respects sumlar 
and the issue is the same. But there are obvious reasons for treating 
unpublished rulings with more caution than published ru ings. 


There appears to be no ground for the contention in head 6 of the 

petition of revision that the plaintiffs-respondents were by the.r own acts 

and conduct estopped from questioning the alienation in dispute. 

The application for revision is rejected. ^ ^ 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

„ . . , Revenue. 

Revision Side, v 

No. 213 of 1918-19. (Decided on 14-11-1919;, 

Maynard , F» <7. 

Harbans Singh 

Versus 

Sardar Gajjan Singh. . Respondent. 

Zaildar—appointment of a practising pleader. 

Held, whether a pleader is or is not suitable to be appointed a zaildar is a 
question to he dealt with according to the circumstances of each case. 3 P. 
188 7(Bev) referred. 

Revision from the order of Commissioner of Jullundur. 


ORDER. 

The parties are represented before me and I have heared the pleader 

for the applicant. It is admitted that the Hon’ble S. B. Cajjan Simb, 
0. B. E., is a practising pleader and the question is whether lie ought to be 

excluded from the office of Zaildar for that reason. 
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In Ghulam Niaz Khan v Achal Singh (l) a learned predecessor in 
the office of Financial Commissioner laid down the principle that “ the 
duties of these two honourable offices, Zaildar and Pleader, cannot properly 
be discharged simultaneously by one person,” 

In most, perhaps in nearly all cases, a pleader is, by the nature of bis 
legal and professional functions, unable to discharge to satisfaction the 
duties of a Zaildar. The Hon’ble S. B. Gajjan Singh has, however, by his 
exceptional services during the war, given a convincing demonstration that 

he is not unable to discharge such duties. 

Whether a pleader is or is not suitable to bo appointed to be a Zaildar 
is a question to be dealt with according to the circumstances of each case. 
In this case I find that the accepted candidate was suitable for appoint¬ 
ment notwithstanding the fact that he is a practising pleader and I reject 

the application. 

Revision rejected . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. ReveDue. 

No. 40 of 1918-50. (Decided on 23-12-1919.) 

Maynard and Fagan , F . Cs, 

Mst. Jiwaki Appellant . 

Versus 

Ganga Ram Resrondent . 

Appointment of female—only relation of founder of village 

widows of headman—village unusually compact, 

A female is not ordinarily eligible, but may be appointed when she is the 
sole owner of the estate or for special reasons in other cases. Neither sole 
ownership nor any other feature in the position of the individual concerned 
gives to a woman a right to the appointment. But there are features, among 
which sole ownership is one, which may justify an appointing officer in 
selecting a women in spite of her sex, if there are not sufficient counter- 
vailling considerations of another order. It is plainly because of a presumed 
physical or social incapacity in a woman as such that the law requires that her 
appointment to the office oi headman shall be justified by special reasons. 
But if there are facts, which indicate, in a particular case that the difficulties 
arising from the presumed physical or social incapacity are less than ordi¬ 
nary, such as, for instance, the comparative lightness of the task of a headman 
in a particular estate, this may justify a departure from ordinary canon. 

Where an intelligent widow was the sole surviving representative of the 
family (into which she passed by her marriege with the deceased headman) 
of the founder of the village and the village was unusually compact with a 
small number of proprietary holding and a small number of resident owners 
so that the task of lambardar was comparatively light held, that special reasons 

(1) 3P. R. 1887 (Rev.) 
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srtnrjrtw ■ ,h * 

Appeal from the order of officiating Commissioner of Ambala. 

(IPTiF Tl 


fact 


Vay.ard and Fa 9 an F.C .-The facts of this case are sufficiently stated 
in the Settlement. Officer’s order, appointing the widow of the deceased 
lambardar to succeed to the post and in the Commissioner s appellate order. 
The deceased was a Dhelon Jat, who represented the family of ^e Wders 
of tl e village. His death has left no representative other than this 
of the founders of the village. The widow has succeeded to 2 ,6 ffighas of 
land free of mortgaee. There are only eleven resident owners and thirteen 
nroDrietarv holdings, so that, the work of the lambardar is not of * heavy 
kind. The Settlement Officer notes that the widow is an intelligent 

woman, about twenty years of age. 


In his appellate order, the Commissioner cites Land Revenue Rule 

17(d) and correctly remarks that there must be some special reason to 
‘notify the appointmen t of a female as lambardar, if sbe is not the sole 
owner of the estate. He then goes on to cite Mst. Subajan v. Amirulla 
(i) for the ruling that the appointment of a female lambardar is 
always objectionable on the ground of personal unfitness: and that a woman 
can only be appointed under such circumstances as would also justify the 
appointment of an unfit man. At the time when this ruling was delivered 
there was no rule under the Land Revenue Act dealing specifically with 

the circumstances in which a woman may be appointed to the post of 
lambardar. Our learned predecessor arrived at the conclusion embodied 
in his ruling by deduction from these provisions of the rules which indicate 
that “physical or mental incapacity’ 1 and “being shown to be incompetent 
are grounds on which a Collector may refuse to appoint a person claiming 
as an heir, and from certain general considerations. The general 

consideration are first that ti e post of lambardar involves duties in 
connection with the collection of revenue with, police, and with executive 

matters, which it would be quite impossible for any woman to fulfil in a 
statisfactory manner, and secondly that the social conditions in India are 
such that a woman can only work through an agent. 


The law has been changed and made more definite since Mst . Subajan 
v. Amirulla (l) was delivered by the enactment of the rule already cited, 
which provides that a female is not ordinarily eligible, but may he 
appointed when she is the sole owner of the estate, or, for special reasons, 
in other cases. The question in the present case is whether the appellant 
has established special reasons justifying a departure from the ordinary 
canon of eligibility. 


(1) 6 P. R. 1894 (Rev.) 
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One class of special reason justifying a departure from the ordinary 

canon arises, evide itly, out of consideration for something special in the 
position of the individual concerned. A person may be a sole owner of an 
estate in which there is a large number of tenants and Jcamins, and the 
police and executive duties involved maybe as he ivy as though there 
were many owners. Yet the law recognises solo ownership as one of the 
reasons, which may justify the appointment of a female, despite those 
difficulties in the discharge of the functions upon which Mst. Su'mjan o. 
Amirulla (l) lays stress, This, no doubt, is because the law also makes 
provision for the appointment of a substitute (rule 27) in certain cases, 
including the contingency of physical infirmity, to which that arrangement 
is appropriate. Neither sole ownership, nor any other feature iu the 
position of the individual concerned, gives to a woman a right to the 
appointment of headman. But there are features, among which sole 
o wnership is one, which may justify an appointing officer in selecting a 
woman in spite of her sex, if there are no sufficient countervailing con¬ 
siderations of another order. 

It is plainly because of a presumed physical or social incapacity in a 
woman, as such, that the law requires that her appointment to the office 
of headman shall be justified by a special reason. It follows that there 
is a second class of special reason which may justify a departure from 
the ordinary canon : namely, facts which indicate, in a particular case, that 
the difficulties, arising from tue presumed physical or social incapacity, 
are less than ordinary. The comparative lightness of the task of a 
headman in a particular estate may be a reason of this character. 

In the present case there are two reasons, one belonging to the 
first, and the other to the second class of reasons above specified. 
There is this special feature in the widow’s position that she is the 
sole surviving representative of the family (into which she passed by 
her marriage with the deceased headman) of the founder of the vil¬ 
lage. This feature does not give her a right to the appointment, 
but it may properly be taken into account (as it was taken into 
account) by the appointing officer in weighing the considerations for 

and against her appointment. 

The village is unusually oompact, with a small number of pro- 
prietary holdings and a small number of resident owners, so that the 
task of the lambardar is comparatively light. For these reasons we 
hold that the special reasons required by the rule are established. 

Social conditions in the Punjab are, no doubt, still unfavourable 

to a woman working otherwise than through an agent: but the law 
provides for the appointment of a substitute if suoh an appointment be 
necessary, and the unfavourable sooial oonditious are subjeot to a gra 
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dual modification and are rot immutably operative without variati n 

in the circumstance! of particular cases. 

Accepting the appeal, we restore tbe order of the Settlemen 

Officer and appoint Mat. .Tiwani to be limbardar with costs m her 
favour in the present proceedings. 


A 1 -_. J 


IN THE COURT OF FINANCIAL COMMISSIONS, OF THE 

PUNJAB. 


Revision Side, 

No. G of 1918. (Decided on 17-2-1919.) 


Revenue. 


Salih Mohammad 
Mehar Singh. 


Maynard, h\ C. 

• • • • • 
Versus 


.. Applicant 
... Respondent . 


Punjab Alienation of Land Act, S. 16 and S. 72, C. P. Code- 

land of an agriculturist judgment debtor—temporary alienation of. 

Held, that the land of a member of an agricultural tribe is liable after 
attatchment to be dealt with under S. 7_i of the C. P. Code, 1908 and the pro¬ 
posal of’ the collector to effect a temporary alienation of the land is no way 
irregular or contrary to law or without jurisdiction. The object of the 
section is to avoid the evils of the sale of the agricultural bind in execution 
of decree by providing an alternative process of a more equitable and less 
harsh description. 


A representation by a Collector that an order of sale is illegal by reason 
of 8, Id 0/' of the Punjab Alienation of Land Act would fall within the lan¬ 
guage of the section, 

The position of a Revenue Officer executing the decree of a civil Court 
by the attachment of land or by temporary alienation or otherwise is that 
of a ministerial officer of the Civil Court, taking his orders from such Court, 
and he has no power to order a temporary alienation. 8 P. R. 1917 (Rev), 
referred to. 4 P. R. 1903 followed, 


Revision from the order of the Commissioner, Rawalpindi Division 

ORDER. 

I have heard counsel for both parties in this^oase. Mehar Singh, 
respondent, obtained a decree from a civil Court for Rs, 672 agaiust 
Salih Mohammad, applicant, who was described as a Rajput Bhatti. The 
judgment-debtor’s land in two villages was attached in execution. The 
Court executing the decree twice asked the Collector whether he would 
intervene with a proposal for temporary alienation under S. 72 of the 
C.P.C. Cn the first occasion, the Collector declined to do so, on the ground 
that the land was not more than sufficient for the maintenance of the 
judgment-debtor and his family. Cn the seoond oooasion, the Oolleotor 
re-examined the figures, took Into account the remittances made by the 
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judgment debtor’s sods and ordered tbat the civil Court should be in¬ 
formed that he was ready to arrange for a temporary aliena f ion for twelve 
years of a part of the land, viz., that situated in the village of Bohra. 
This land consists of 76 kanals, of which 8 are already mortgaged. The 
remaining land which under this proposal, would remain for the main¬ 
tenance of the juig nent-debtor, consists of 103 kanals, 50 cultivated 
and 53 waste, ie the village of Mohra Shaikhau The fact that the- 
applicant s of an agricultural tribe is sufficiently proved. 

9 

No order of temporary alienation his been pissed. The judgment- 

debtor lodged an appeal against tbe Collector s report to the C.vil Court, 
expressing”his willingness to arrange for a temporary alienation The 
Commissioner rejected that appeal, remarking that the judgment*debtor 
was merely endeavouring to avoid payment of his debts and that he was 
being left with ample means cf subsistence. 

The proposal of the Collector to effect a temporary alienation was 
recorded in the absence of the judgment-debtor, who was held 
to have been present outside the Court but to have del berately 
evaded attendance. The grounds of revision before this Court are taken 
up mainly by the contentions that the judgment-debtor wis not responsible 
for his absence, and that the proposal (throughout described, and quite 
incorrectly described as an order) of temporary alienation, made in his 
absence, was irregular. The other contentions are that the so-called 
order was improper because the Revenue Assistant had reported against 
it, that the C >ll9ctor had already decided not to propose a temporary 
alienation, and that the subsistence left to the judgment-debtor is 

inadequate. 

None of these contentions has any force as a ground of revision, 
and I find it unnecessary to discuss them. Tae case for the applicant 
has been put before me on quite other grounds, which require consideration, 
Briefly they are these ; that the judgment-debtor is a member of a 
notified agricultural tribe, that a sale in execution of decree of land 
belonging to a member of an agricultural tribe is illegal under the 
provisions of S. 16 (l) of the Punjab Alienation of Land Act, and 
that, as S. 72 of the Code of C.P. requires that the Collector's 
representation is to be made with reference to, and in view of a proposal 
to sell attached land, no temporary alienation of such land can be made 
by the Collector under the Section cited. 

Ahmad Khan v , PaTmanand (l) is in point, But in that case the 
Revenue Officer had himself ordered a temporary alienation by his 
appellate order. Such an order was clearly without any legal authority, 
and the claim of the judgment-debtor in that case must inevitably hav 3 

(1);8 P.R. 1917 Rev.: 1917 P.C.L. 10 (Rev.) 
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failed for that reason. "The position of a Revenue Officer executing the 
decree of a civil Court, by the attachment of land or by temporary 
alienation or otherwise, is that of ministerial officer of the Civil Court, 
taking his orders from such Court, and he has no power to order a 

temporary alienation. 

Having rnled in the case above cited that the whole procedure in the 
Assistant Collector and the Collector’s Courts had been irregular and ultra 
vires, for reasons which 1 have summarised above, my learned colleague, 
the Hon’ble Mr. Fagan, proceeded in a paragraph 6 of his judgment to 
consider what would have been the correct procedure for the Assistant 
Collector to adopt. He expressed his dissent from the dictum of the 
Hon’ble Judges of the Chief Court in Badar Din v. Bura Mai (2) that the 
land of a member of an agricultural tribe was liable after attachment to be 
dealt with under S. 326 of the C. P. C„ corresponding to S. 72 of the pre¬ 
sent Code. Briefly bis reason for this view is that a proposal for the sale 
of such land can only be made by mistake, that no representation by the 
Collector under S. 72, C. P. C, is legally possible, and that, therefore, no 

temporaty alienation of the land of a member of an agricultural tribe can 

be made by the Collector under the authority of that section It is impor¬ 
tant to not# that this conclusion was formulated after it had been made 
clear that the application for revision must be accepted for quite other 

reasons. 

I have examined the history of S. 72 of the iresent C. P. C. Some¬ 
thing like it appeared in the Code of 1859 (S. 244 of that Code) and 

the discussions in Council upon that Code and upon the later Code of 1876 
(where it appears as S. 325) make it (plain that the object was to avoid the 
evils of the sale of agricultural land in execution of decree by providing 
an alternative process of a more equitable and less harsh description). In 
moving that the report of the Select Committee on the Bill of 1877 be 
taken into consideration, the Hon’ble Sir A. Hobl cnee quoted his own 
words spoken cn a former occasion, with reference to the provisions relat" 

ing to execution sales as follows :— 

“ These provisions cons'itute the principal alteration which we propose 
in the Code and our object has been to alleviate the harshness and 
rigidity of the law, to diminish the number of forced sales, 
and to get for the owner of the laud something like an adequate 
value for it: at the same time keeping in mind the un¬ 
important principle one of the most important objects of all civilized 
society-that a man should perform his contracts and pay his debts to the 

best of his ability, 

Thes e may, then, be taken, as the double objects of that portion of 
(2) 4 P. R ,51903. 
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the C.P.C. which deals with execution of decrees moa land, and in parti¬ 
cular of S. 72 which provides a procedure for recovery of the judgment- 
debt from land without sale. There is nothing of which I am aware, in 
the discussion which preceded the framing of the Punjab Alienation of 
Land Act to indicate that its framers intended, when prohibiting the sale iu 
execution of decree of land belonging to membsrs of notified agricultural 
tribes to prohibit also the alternative method of temporary alienatio n, 
which had been introduced into the law with the double object of dimini¬ 
shing the number of forced sales, and of securing as far as possible the 
payment of just debts from the produce of land. It is in tne higbeot degiee 
improbable that they would deliberately have made so far reaching a 
change, without a definite statement of the specific intention to do so. 
If, then, the effect of S. 72 of the C.P.C. read with S. 16 0) of the 
Punjab Alienation of Land Act be to prevent a civil Court from authori¬ 
sing a Collector to satisfy a decree by a temporary alienation, it is a 
purely accidental effect, due to oversight in the framing of the latter Act. 


I do not think that there has been any such oversight or accident, or 
that S. 72 has the meaning which has been attributed to it by my learned 
colleague. Notwithstanding the prohibition of the aliena tion of the land of 
a member of an agricultural tribe, there still remain instances in which a 
Collector might find it necessary to represent to a Court that a sale was 
objectionable, obvious instances are those of a person wh^se status as a 
member of an agricultural tribe was in dispute, or whose siatus was dis¬ 
covered after an order of sale bad been passed, It 'seems equally plain, 
moreover, that a representation by a Collector that an order of sale is 
illegal by reason of S’ 16 (l) of the Punjab Alienation of Land Act would 
fall within the language of the section, and that an order does not cease 
to be “objectionable 7 ’ because it is contrary to law. The word ’objection¬ 
able” would appear to be applicable to any process to which objection 


may legally be taken. 


Tn the present case, the Collector has never, in so many words 
represented to the civil Court that the sale of the land is objectionable; 
bu 5 : I think I should be placing a strained interpretation upon the section 
if I were to argue that the absence of such a formal representation, made 
in a parUcuLr form of words, has the effect of rendering illegal the appli¬ 
cation of the important execution process for which the section provides, 
When a Collector proposes to satisfy a decree by a temporary alienation of 
land, it is plain that he holds a sale to the objectionable, and neither his 
proposal, nor the authorisation thereafter given to it by the Court would 
appear to be invalidated by the fact that he has not said that sale is 
objectionable. Following the interpretation of the Chief Court in Badar 
Din v . Burn Mai (2) I hold that there is no reason for doubting that (the 
land of a member of an agricultural tribe is liable after attachment to be 
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dealt with under S. 72 of the C.P. Code, 1908, and that the proposal of the 
Collector to effect a temporary alienation of the land of judgment-debtor 
in this case was in no way irregular or contrary to law and was not made 
without jurisdiction. The application for revision is, therefore, rejected. 

Revision rejected. 


IN THE COURT OF TEE FINANCIAL OOttMESSI ONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No, 111 of 1918-19. (Decided on 2-11-1919). 

Maynard , F . <7. 

Gilani Sfiah and another. .. ... .. *. . .Petitioners 

Versus 


Mst. Hassan and others. .. ... .. .. ..Respondents. 

(i) Punjab Tenancy Act, Ss. 4 (15) and 5 (1) (d — Muafi granted as 
‘haq murshadi’ the right of spiritual leader ship — m jafidars in such a 
case are jagirdars and not village servants. 

Where the records showed that a muafi had been granted either on account 
of spiritual leadership or as a grant-in-aid of sutsistcnce and contained no 
reference to the service of the shrine or to expenditure upon a fair held there, 
held, that the muafi was not granted in return for service and the muafidars wero 
not village servants but jagirdars, and fulfilled the requirements of S. (0(1) 
of the Punjab Tenancy Act to be occupancy tenants under S. 5 (1) (d) 

(ii) Punjab Land Revenue Act, S. 28—Special Kanungos functions 
of Evidence Act, S. 65 (g). 

Held, that although it is one of the functions of the Special Kanungos to give 
evidence umlftr S. Go (g) of the Evidence, Act when there are numerous docu¬ 
ments which cannot be conveniently examined in Court as to the general result of 

the whole collection; it is an abuse of their functions to requiro them to give oral 
evidence of the contents of a document which ought to be examined in original 

by the Court itself. 

Revision from tho order of Oelleotor of Gujranwala. forwarded by the 
Commissioner of Lahore. 

ORDER. 


I have heard counsel for the parties, 
which the Special Kanungo for the examination 
employed by the first Court to report on the 
relating to tho Muafi of the land in dispute, 
examined the Muafi file of 1890 and reported 
“This Muafi is for tho expenses of the 
Kadir. The Muafidars perform, b/ their servants, the service of 
that shrine, in oonsiderati m of which tho Muafi is granted. The 
shrine is kept up. This Muafi was for the expenses of the fair 
which used to take place at the shrine of Abdul Kadir/’ 


The case is one in 
of land records was 
contents of the records 
The Special Kanungo 
thus: 

shrine of Pir Abdul 
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These words were taken frcm the statements of the Patwari 
and Lambardar. 

The first Court, accepting this report as evidence of the con¬ 
tents of the records, held, that the Muafi was granted for the main¬ 
tenance of a village shrine, and that the the ircome was intended to 
quoted when he circumstances are such as to justify it. Another of 
their functions is to put the Records before the Courts in order 
that the Courts may examine them for themselves: and, when directed 
to do so, to draw attention to those parts of the Records which the 
Courts ought the examine. But it is a complate abuse of the func¬ 
tions of the Special Kanungos to require them to give oral evidence 
of the contents of a document such as the record of a Muafi enquiry 
which ought to be examined in original by the Court itself: and in the 
present instance this abuse has. owing to the inaccuracy of the oral 
evidence givrn by the Special Kanungo, resulted in a misapprehen¬ 
sion of the facts and a wrong decision, necessitating interference upon 

the Revision Side. 

The Muafi in this case was not a Muafi granted in return for 
serv ce, and the Muafi dars were not village servants, but jagirdars. 
Tney have fulfilled the requirements of S. 5 (l) of the Punjab 
Tenancy Act Accepting the application, I find the applicants to be 
occupancy? tenants under S. 5 (l) (d) and dismiss the suit for 
ejectment and g've the cost3 of the proceedings throughout in favour 
of the applicants. 

Revision accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


PUNJAB. 


Revision Side. 


No. 93 of 1918-19. (Decided on 7-5-1919). 


Revenue. 


Haidar 


Maynard , F.C. 


Applicant 


Crown 


Versus 


... Respondent , 

cruitiSSSSw “ ion - N ^ ect of duty-failure to assist in re- 
ession to the office gr ° UUd f ° r EXcluS10n of the fami 'y from s ^c- 

bers W ! nCh 6Xclud0 and Properly exclude, all mem- 

of a particula • ^ offender from the oifice of lambardar. But the failure 
a particular individual to assist in recruiting (ualeaa he is a mem her of a 
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, . , . n o rr ih p lack of connection with the 

trihp nr familv which for specific reasons, e.g., tne 

, "< ."whom likely ,c be ebi.taM. 

to be successful in this respect) is not a matter which should exclude the claims 
S he n lV It depends mainly upon personal character and energy m a case 
and it is not fair to assume that the son mil lack the required qualities. 

Revision from the order of the Commissio ner, Lahore. 

ORDER. 

Ghulam Mohammad has m eared, and I have heard tvhat he has 
to say. The hereditary claimant to this headmanship is Haidar. His 
father was dismissed from the post of lambnrdar lor failure to assist 
in recruiting ; and this 1 as been treated as a gr( und for excluding the 
family from the succession. There are certain offences, which exclude, 
and properly exclude, all members of the family of the offender from the 
office of headman. But. the failure ot a particular individual to assist 

in recruiting (unless he is a member of a tribe or family, which for 
specific reasons, e.g , the lack of connection with the classes from whom 
recruits are likely to be obtainable, is permanently unlikely to be suc¬ 
cessful in this respect) is not a matter which should exclude t o 
of the family. It depends mainly upon personal character and energy, 
and in a cas sue!, as the present it is not fair to assume that the son 
will lack the required qualities. 

I set aside the order appointing Gbulara Mohammad to be lambardar 
and I appoint Haidar to be headman, on the understanding that his father 
will transfer to him a sufficient area of land. The choice of a sarbrah 
during Haidar’s minority is left to the Deputy Commissioner, 

Revision accepted . 
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LAHORE HIGH COURT. 

Appellate Side. Civil. 

No. 283 of 1916. (Decided on 4-12-1919.) 

LeRossignol and Bevan-Petman, JJ , 

Ghulam Haidar Appellant 

Versus 

Amir Haidar and others Respondents . 

Land Revenue Act, S. 158 (1) (2)—question arising out of procee¬ 
dings for partition and not being a question of title—jurisdiction of Civil 
Oourts excluded—Revenue Officer’s exercise of power vested in him 
—Civil Court cannot take cognizance of the manner in which it is exer¬ 
cised. 

S. 158 (*2) of the Hand Revenue Act excludes from-'the jurisdiction of the 
Civil Courts any question of title in any of the property concerned by the 

application for partition and S. 158 (l) prohibits a Civil Court from taking 
cognizance of the manner in which a Revenue Officer exercises any power 
vested in him under the Revenue Act. 104 P.R. 1900 ; 74 P.R. 1913 referred to. 

First Appeal from the decree of Senior Subordinate Judge, A* took, at 
Campbellpur. 

Appellant: —by Messrs. Nand Lai and Abdul Razaq, 

Respondents:— by Mr. Fazl-i-Husain. 

JUDGMENT. 

Le Rossignol, J.—One Sarfraz Khan died in 1909 leaving two widows 
and two sons, one the plaintiff, the other defendant No. 1, also landed 
property in several villages, among others the land in village Sarga Brahma 
with which we are concerned in this appeal. In 1910 after some competi¬ 
tion with Amir Haidar, the eldest son of Sarfraz Khan, Mst. Nur Ilaki was 
appointed by the District Judge, guardian of the property and person of 
her minor son Ghulam Haidar ; the same order accepted the appointment 
of Muhammad Sadiq to manage the minor’s estate on behalf of the guardian. 
In May 1911, Amir Haidar applied to the-Revenue Authorities for partition 
of the joint estate and the partition was completed in December 1912. 

The present appeal arises out of a suit lodged on behalf of the minor 
in 1915 for a declaration that the land partitioned in 1912 is still the joint 
property of himself and his elder half-brother, Amir Haidar, defendant No. 

1, and that, consequently, the partition of 1912 is not binding upon him. 
The plaintiff after setting forth the circumstances above recited alleges 
that Muhammad Sadiq betrayed his trust and colluded in the partition • 
proceedings with defendant Amir Haidar with the result that the share 
of the land allotted to the plaintiff was of poor quality and comprised 
none of the land on which trees were growing and he asked for the 
relief above-mentioned on the following grounds: 
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(1) that he was practically unrepresented before the Revenue 
Authorities; 

(2) that the partition tad in fact resulted in great loss to him, 

(3) that in making partition the Revenue Officer has taken no 
account of the trees ; and 

(4) that the partition Was effected without the sanction of the 
District Judge and was, therefore, not binding on the plaintiff. 

All these matters have been dilated upon before us at some consider¬ 
able length. But the Court below having found that the minor was pro¬ 
perly represented before the revenue officials through his mother who was 
not only his guardian acl Litem but also the guardian of his person and pro¬ 
perty duly appointed by the District Judge and who being a pardadar woman 
was herself represented by her brother holding her general power of attorney 
and also special power of attorney to act for the minor in the partition 
proceedings, has dismissed the suit on the ground that it strikes 
directly at the formal proceedings of the revenue authorities and 
impugns the correctness of their method of partition and, therefore, a 
Civil Court b as no jurisdiction to entertain it. 

During the pendency of the appeal in this Court the appellant has 
attained majority and, on his application, has been allowed to oonduct 
this appeal as one of full age. From the foregoing it will appear that 
the sole question before ns is whether the suit is entertainable by a 
Civil Court. The learned counsel for the appellant has referred us to 
several rulings which are quite irrelevant ini smuch as they deal with 
disputes concerning the measure of right in land to be divided. But 
in this case there is no dispute as to the measure of right ; the sole 
dispute is as to the correctness and propriety of the partition proceedings 
and whether by reason of certain defects of procedure in the 
Revenue Officer’s proceedings and deficiency of conduct cn the part of the 
minor's representative the partition should be held to be inoperative 
as against the plaintiff. Dasondi v . Buta (l) and Ghilab Singh v % Afst. 
Sukhan (2) are the only two rulings quoted which appear to us to have 
a bearing on the subject under discussion. In Dasondi v. Buta (l) it 
was held that reversioners who claimed a declaration that a partition 
effected by a widow with a mere life-estate should not be binding upon 
them was a matter for decision by a Civil Court. The ratio decidendi in 
that case clearly was that the action did rot impugn the partition 
so far as the parties to it were concerned and the relief 
claimed could be granted witheut affecting the partition which had 

actually taken place. In Gulab Singh v . Mst. Sit khan (2) the facts 
of which were practically similar to these of Datondi v. Buta (l) it was 

Cl) 74 P. R. 1913 
(2) 104 P.R. 1900. 
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held that the presence or absence of fraud did not affect the jurisdiction 
and the Civil Courts had no jurisdiction to entertain the suit. 

Now S. 158 (2) fxvii) of the Land Revenue Act excludes 
from the jurisdiction of the Civil Courts any question arising 
out of proceedings for partition, provided such a question is 
not a question of title in any of the property covered by the application 
for partition; and S. 158 (l) prohibits a Civil Court from taking 
cognizance of the manner in which a Revenue Officer exercises any power 
vested in' him under the Revenue Act. It is true the Revenue Officer 
did not specifically refer to the trees in his method of partition nor did he 
carry out the partition in the manner prescribed by himself in his order, for 
instead of effecting the partition by the drawing of lots he permitted 

the minor’s lepresentative to select one of the two portions drawn upon 
the spot; nor did he expressly give sanction as provided for in Order 
32, rule 7, to the agreement between the minor’s representative and 
Amir Haidar to take shares by selection instead of by drawing 
of lots ; nor was that agreement sanctioned by the District Judge under 
S. 29 of the Guardian and Wards Act, but these defects, in our 
opinion, do not give the Civil Courts jurisdiction in face of the clear 
prohibition set forth in S. 158 of the Land Revenue Act. At the 
time of the partition there was no dispute as to title in the land to be 
partitioned and the plaintiff’s grievances arise solely out of the manner in 
which the land was actually allotted. Those grievances he is at liberty to 
urge either by way of review or by way of appeal before the proper 
Revenue Officer but not before a Civil Court. 

Ror these reasons we dismiss the appeal with costs leaving the 
appellant to pursue his remedy on the revenue side. 

Appeal dismissed . 


LAHORE HIGH COURT. 

Appellate. Civil. 

No. 3067 of 1915. f Decided on 29-10-1919). 

Scott-Smith and Le Rossignol . JJ. 

Gela Ram aid others Defendants-Appellants 

Versus 

Ganga Ram and others Respondents. 

Punjab Land Revenue Act, S. 117 (2) (b)-decree sheet sped- 
fying costs and not containing the particulars specified in O. 20, r. , 
C.P.C.—No valid decree and no appeal lies. 
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Where the decree-sheet specifies the amount of costs incurred by each 
party but does not contain the particulars, specified in O. 20, r. 6 C.P.C. 

Held that S. 117 (2) (b) of the Punjab Land Revenue Act lays down that 
Revenue Officer shall record a judgment and decree containing the particu- 
1 6 e uire d by the Code of Civil Procedure to be specified therein and that 
lars req within the meaning of the portions of Civil Procedure Code 

fjlhat no appeal lies - 19 Cal. 4G3 followed. 

Appellants by Mr. Moti Sagar. 

Respondents : —by Mr. Sheo Narain, 

First appeal from the decree of Munsif, 1st Class, Jhang. 

JUDGMENT. 

Scott'Sm 'th, J .—This is a first appeal from the order of a Revenue 
Officer who tried the suit under the procedure laid down in S. 117 
(2) (b) of the Punjab Land Revenue Act, XVII of 1887, which lays 
down that the procedure of the Revenue Officer shall be that appli¬ 
cable to the trial of an original suit by a Civil Court, and that he shall 
Te'cord a judgment and decree containing the particulars required by the 

Code of Civil Procedure to be specified therein. 

Pandit Sheo Narain on behalf of the plaintiffs-respondents raises a 
preliminary objection that no decree has been drawn up by the lower 
Court in the form and manner prescribed by the Code of Civil Proce¬ 
dure. On the record there is a decree-sheet signed by the Court in 
which the amount of costs incurred by each party is specified, but 
otherwise the form has been left blank and does not contain the 
particulars specified in Order 20, rule 6, Civil Procedure Code. 

Mr. Moti Sagar on behalf of the appellants urges that the conclud¬ 
ing paragraph of the judgment is a decree and appealable as such. It is, 
however, quite clear from the Code of Civil Procedure that in the case 

of a civil suit it is contemplated that the judgment and decree should 

be quite distinct, S 33 of the Code lays down that the Court, after a 
case has been heard, shall pronounce judgment and on such judgment 
the decree shall follow. Order 20, rules 1 to 5, Civil Procedure Code, 
deal with judgments in original civil suits and rule 6 gives the particu¬ 
lars which are to be entered in the decree. Specified forms are pres¬ 
cribed for decrees in difTeient classes of suits by Appendix D of the first 
schedule to the Code. It is, therefore, quite clear that in the case of 
an original civil suit the decree must be quite distinct from the judg¬ 
ment. Older XLI, rule 1 of the Code, lays down that a memorandum of 
appeal shall be accompanied by a copy of the decree appealed from and 
(unless the Appellate Court dis?eas*s therewith) of the judgment on 
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which it is founded. Again S. 117 (2) (b) of the Punjab Land Revenue 
Act lays down that the Revenue Officer shall record a ]udgment an 
decree containing the particulars required by the Code of Civil Procedure 
to be specified therein. In Bulkin Golab Koer v. Rodka Dulan Koer 1) 

Pigot, J. said; “I must add that had the point been raised, I should have felt 
a difficulty in holding that a paragraph in the judgment, not drawn up m 
the form of a decree, and not embodied in a separate form is within 
the terms of the Code of Civil Procedure, a decree at all.” 


We agree with this view and have no hesitation in holding that 
there is no decree in the present case within the meaning of the portions of 

the Civil Procedure Code , above referred to, and therefore no appeal 


^ • 0g 

We therelore, dismiss the appeal, but as we consider that the plain- 
tiffs were to blame for not moving the Court to draw up a formal decree, 
we leave the parties to bear their own costs in this Court. Pandit Sheo 
Karain says that he will advise his clients to move the lower Court 

now to draw up a proper decree. ^ 



19 Cal. 468 (F.B.) 
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Punjab Case-Law 

PART C. 

Revenue Rulings. 

1920 . 

IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Revision Side. Revenue 

No. 5 of 1919-20. (Decided on 29-3-1920). 

Fagan , F. C. 

Surjan Singh Applicant 

Versus 

Basant Singh and others Respondent. 

Punjab Alienation of Land Act, S. 16—Temporary alienation of the 
land of an agriculturist judgment debtor in execution of a simple money- 
decree—C. P. Code, S, 72. 

Held, that a Civil Court could order the temporary alienation of the land of an 
agriculturist judgment-debtor in the execution of a decree. The Collector was 
therefore bound to obey the orders of the Civil Court in the matter. 1 P.R. 1919 
Rev. relied, 8 P.R. 1917 (Rev.) Overruled 

Revision from the order of the Commissioner of Jullundur Division. 

ORDER, 


The Deputy Commissioner and the Commissioner have disposed of 
the persent case in accordance with the view of the law taken in Ahmad 
Khan o. Farmanand (1). 

That view was, however, subsequently dissented from in Mai eh 
Mohammad v . Alehar Singh (2) and should now be regarded by all Revenue 
Officers as overruled. 

I accordingly set aside the order of the Commissioner under revision 
and return the case to him for fresh decision. 

Revision accepted . 
# 

1) 8 P. R. 1917 (Rev.): 1917 P. L. C. 10 (Rev.): 43 I. C. 356 
(2) 1P19 P1L.C. 10 (Rev.) : 1 P.R. 1919 (Rev.) : 51 I. C. 399. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 11 of 1919-20 (Decided on 5-5-1120') 

Maynard, F. C, 

Mr. Tdeophilus .Appellant 


Versus 

Crown Respondent, 

Promotion to higher grade of superintendent—order regulating— 
language not to receive technical or strained interpretation—princi¬ 
ples governing good service allowances i n para. 18 of Standing Order 
44—application to new system of grade promotions. 

It is not intended that the language of the order which regulates 
promotion to the higher grade of superintendent should receive a 
technical or strained interpretation. The principles, governing the good service 
allowances indicated in paragraph 18 of Standing Order 44, under which such 
allowances were to be given by preference to the official who had been longest 
in the post of head clerk, provided he had been at least 5 j’ears in such 
a post and his work had been satisfactory, apply to the new sj r stem of grade 
promotions. 

Appeal from the order of the Commissioner of Ambala Division. 

ORDER. 

The question is one of promotion to the higher grade of Superinten¬ 
dent, carrying Rs. 200 per mensem. The nature of the appointment 
appears from paragraph 177 of the report of the Clerical Establishment 
Committee. It does not affect the work to be done by the official concern¬ 
ed, but only the pay which he draws. But the arrangement into two 
grades has superseded the old arrangement under which certain good 
service allowances were formerly given. 

The principles which governed those good service allowances are 
indicated in paragraph 18 of Standing Order 44. The intention evidently 
was that these allowances should be given by preference to the official 
who had been longest in the post of Head Clerk (now renamed Superin¬ 
tendent) provided that he had been at least 5 years in such a post 
and that his work had been satisfactory. The same principles are appli¬ 
cable to the new system of grade pr emotion which has superseded the 
old serv.ee allowances. 

Applied with absolute strictness, these principles would exclude the 
applicant (as well as some others) from promotion to the bigher. grade, 
because he has not served in the appointment for 5 years. But I propose 
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to deal with the matter a 3 one between Messrs Tanoered, Waugh, Nolda 
and Theophilus. 

The statement on the Commissioner a file shows that the substantive 
service of each of these four, in the appointment now called that of Sup¬ 
erintendent, began as follows*:— 

Mr. Tancred, March 1908. 

Mr. Waugh, January 1916. 

Mr. Theophilus, March 1917. 

Mr. Nolda, March 1918. 

I would not attempt to follow the petitioner into his technical argu¬ 
ments on the subject of Mr. Waugh's substantive appointment in the 
Karnal District Office. The only question on which there is room for 
any real difference of opinion is whether Mr. Nolia should be held to 
have served as Suporiutonloi 1 ’* longer thin Mr, Liieophilus, because >Ir. 
Nolda has acted (*. e., I understand, officiated) in other divisions. 

Having regard to the facts that Mr. Nolda began to act as Head 
Clerk of a D. 3 trict office (Vlultan) as early as 1911, and that he con¬ 
tinued to act in similar positions in Civil and Public Works Department 
offices, up to the time of his permanent substantive appointment as Head 
Clerk at Simla, I hold that the Commissioner's decision on this subject 
was a reasonable and equitable one. It is not intended that the language 
of the orders which regulate promotions of this kind should receive a tech¬ 
nical or strained interpretation ; and, as has already been pointed out, Mr, 
Theophilus would not be entitled to the promotion if the strict rule requiring 
5 years’ service as Head Clerk or Superintendent were applied to bis case. 

Appeal rejected , 


IN THE COURT OF THE FINANCIAL COMMISSIONER, OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 47 of 1918-19. (Deoided on 29-8-1919). 

Maynard . F, C* 

Jiwan and others Applicants. 


Mohammad Hayat Defendant. 

(i) Punjab Land Revenue A ct, S. 44—Entry in Revenue records— 
presumption. 

Entry in the revenue papers as to the facts stated by the tenant and 
admitted to be correct by the landlord, though not an agreement, is valuable 
piece of evidence and a presumption of truth arises in respect to thos 
facts. But a presumption that a fact is* correct is an entirely different thiDg 
from a presumption that an inference is justified. 
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fii) Punjab Tenancy Act, S. 112-sntry in a record of rijhts- 
whether amounts to an agreement (328 of 1868 Act, S. 2 ) 

A in re entry in the record of rights does not necessarily amount to 
an agreement, and in particular a mere voluntary admission by a tenant, 
even though recorded in the record of rights, will not operate to deprive 
him of his rights Entries other than those specified in the second part 
of S. 2 of Tenancy Act, 1S6S and in S, 112 of the Tenancy Act of 1837 may 
or may not ba a^re 3 neats ac-ording to their tenure and to circumstances 
under which they were regarded, 18 P. R. 1882 ; 24 P. R. 1888 referred to. 10 P, 

R. 1901 Rev. followed. 

Held, also, that the entry in question did not amount to an agreement 

binding on the parties, and the tenant was an occupancy tenant under S. B 

(1) (c). 

Revision from the order of the Commissioner, Julandur. 

ORDER. 

I lave heard Counsel for the parties. The so-called parchci tasdiq , 
which forms a part cf the record of rights of the settlement of 1882, con- 
tajn^ a, passage, which I translate as follows:— 

Jiwan, tenant, on behalf of himself and his minor brolhers made 
to-day the following statement: —]\ly father came and settled in this 
village in the Sambat year 1P02 (A.D. 1845), broke up the waste of 

Kliasra No. 131 in that year and cultivated it thereafter. We have been 

in possession since his death and are entered as occupancy tenants in the 
former record. We broke up Khasra No, 156 in Sambat 1920-21 (A.D. 
1863-64). We are tenants-at-will in respect to this and (here the record 
changes from the first person to the thir l) i' was stated that the rent 

wa.3 rent in kind as in khata No. 3. 

• •. 

“Accordingly the owner, Jalai Din, admitted the statement of the 
tenants. Since the father of tenants cultivated the occupancy land 
at the time that he settled in the village, they must be recorded as occu¬ 
pancy tenants in respect of it, in accordance with S. 5 (3) of Act XXVIII 

/ « 

of 1868. And the land which is non-occupancy land will continue to be 

recorded as non-occupancy. ,? 

• * 

The first point to be noticed about this record is that it indicates an 

• • 

apparent misunderstanding (f the law contained in S. 5 (3) of Act 
XXVIII of 1868, on the part, of the officer who passed the order and recor¬ 
ded the proceedings. He appears to have thought that the law drew a 
distinction between land cultivated at the time of the tenant’s first settle¬ 
ment in the village, and land cultivated by him thereafter. But the 
clause provides that a tenant who is at the Hate of the passing of the Act 
the representative of a person who settled as a cultivator in the village in 
which the land occupied hv such ter.ant is siUiate, along with the founders 
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of the village is to be deemed to have a right of occupancy in the land so 
occupied, whether the land was occupied from the time of first settlement 

or from a later date. 


The reference in the record to the rate of rent throws no light upon 
the question: because the rate of rent shown in khata No. 3 is the all round 
rate of the village for all tenants, occupancy and non-occupancy alike 
(one fifth of produce together with 2 l U seers per maund for expenses.) 


On the facts that were stated by the tenant and admitted by the landlord, 

the former was entitled to occupancy rights in the whole ol the land in 
question. The only question in regard to which doubt arises is whether the 
tenant’s statement that he is not a non-occupancy tenant in a portion of that 
land constitutes an agreement waiving the occupancy status. It has een 
strongly urged before me that the mere fact that the statement is recorded 


in the Record of Rights makes it an agreement. But that is certainly not so. 
Both under S. 2 of Act XXVIII of 1868, and under S. 112 of Act XVI of 
1887, certain entries are to be deemed to be agreements. If all entries were 
to be deemed to be agreements, merely because they a r e recorded in a 
Record of Rights, there would be no necessity for a provision of the law 
expressly declaring that s)me of them are to be deemed agreements. U i» 
an inevitable inference that entries, other than entries specified in the secon 
part of S. 2 of Act XXVill of 1868, and in S. 112 of Act XVI of 1887, 
may or may not be agreements under which they were recorded. 


It is a very significant fact that each of the two clauses which I have 
just cited, while providing that entries made before a certain da. e 
respect of certain matters shall be deemed to be agreements, estab is 
this rule in respect of those matters specified and not in respect of °* e 
under the Tenancy Act. Chapter II of Act XXVIII of 1868 is excluded 

from the rules laid down in the second clause of S. 2: and sum ar y 
there is no provision in S. 112 of Act XVI of 1887 in respect to en ^ 
determining "the status of a tenant as an occupancy tenant or a tenan 
will. It seems plain that the legislature had a deliberate intention 
placing u] on a special footing entries purporting tp determine occupancy 
or non-occupancy status, and of declining to make the assumption^ ^ a 

such entries were agreements unless their character as agreemen p wa 

otherwise established. 

One of the rulings which has been cited, in order to show that the 

entry in this case is an agreement, is Gtiazi v. Juma Khan (1-k I n a 
case landlord and tenant concurred in saying that the land had been 
given 20 years previously to the tenant in a cultivated state, that t 0 
tenant had effected no improvements, that the landlord could not evict 
the tenant at pleasure, and that the tenant agreed to pay a stated cash 
(1) 18P. B. 18£2. 
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• „ni-a n a to the landlord in addition U tie revenae. Here obvioasly 
r 'an :;r em ent .ade by way of comprise but it wa* an a g ree m ent 
in virtue of a general rule of law causing all entnes to be Vrewed 
as agreements, but in virtue of the arrangement-, which it embod.ed and 
upon which the landlord and tenant had agreed to compromise their 

differences. 

Similarly, the findings in Kadar Din o. Nur (2) arrive at the 

conclusion that the entries in a particular ease amount to an agreement 

C0DC , a i o o of Art XXVHT of 1868, but they do not 

under the second part of S. Z ot Act aavui ’ /. . 

exclude from discassion the question whether another set of entries in a 

different case do or do not amount to such an agreement. 


Rah<m Bakhsh v. Rahim Bakhsh <3), on the other hand, definitely 
lays down the principle that the mere entry in the Record of Rights 
does not necessarily amount to an agreement ; and, in particular, that a 
mere voluntary admission by a tenant even though recorded in the 
Record of Rights, will not operate to deprive him of his rights. 


The question, therefore, in the present case remains, so far as 
previous rulings go, entirely an opjn one. It is whether the record which 
I have translated at the beginning of this order is an agreement. There 
is no general rule of law which determines it to be such. 

I think that it is plainty not an agreement. The Officer who recorded it 
misundeistood the law, as has already been pointed out. Notwithstanding 
this fact—a fact which would tend in many cases to cause a particular 
statement to be put into the mouth of a deponent—it is possible that the 
tenant volunteered the statement that he was a tenaut at-will in certain 
land. But in doing so he was merely expressing his view of the law. He 
had already stated facts which, on a correct interpretation of the law, 
showed him to be entitled 1o occupancy rights, and the faot that h> (like 

the presiding officer) misunderstood the legal position does not amount 
to an agreement to waive his rights. 


The entry, though not an agreement, is in respect to the faot9 
stated by the tenant and admitted to be correct by the landlord, a 
valuable piece of evidence, and a presumption of truth arises in respect 
to those facts. Tt ha* been urge! before me that this presumption of 
truth applies to the tenant’s inferences from the facts, and, therefore, 
to his statement that he is merely a tenant-at-will. But of course a 
presumption that a fact is correct is an entirely different thing from a 
presumption that an inference is justified. 

(2) 24 P.R. 1888. 

(3) 10 P.R. 1901 Rev 
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The conditions of S. 5(1) ( c) of Act XVI of 1887 are satisfied 
in respect to the land in issue in the present application. I accept 
the applications, and cancel the notice of ejectment on the ground that 
the applicant is a tenant under S. 5 (l) (c). This order applies to 
present field numbers 816 min. 817, 818, 819, 820 ; making 28 bighas, 
12 biswas in all. 

Revision accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 10 of 1918-19. (Decided on 5-ll*1919\ 

Fagan , F. C. 

Bag a Singh .. ... ... ... Applicant 

Versus 

Shahab Din and another ... ... .. Respondents. 

Punjab Alienation of Land Act, Ss 6 (1) and 7 (3)—Redemp¬ 
tion of usufructuary mortgage during its currency under S. 7 (3)— 
computation of amount in case of produce rent—interest—current 
interest at a reasonable rate on successive balance of the principal 
outstanding from time to time to be included. 

A mortgage in form 6 (1' was executed. The mortgagee was to receive 
the rent and the profits of the land, that is, in the case of a kind rent, the rent 
share of the produce “in lieu of interest and towards payments of the principal.” 
The mortgagor applied under S. 7 (3) for redemption. Held, that current interest 
on the successive balance of the principal sum should be charged against the 
value of the produce received by the mortgagee during the term of his posses¬ 
sion, as S. 7 (1) merely lays down that there can under no circumstances be 
any value of interest under the mortgage outstanding after the expiry of the 
stipulated term of the mortgage. In cases under S. 7 (3) of the Alienation of 
Land Act, in which a Deputy Commissioner is required to decide whether the 
debt on a mortgage under S. 6 (D (a) of the Act has been, liquidated, he should 
include in that debt current interest at a reasonable rate on the balance of the 
principal outstanding from time to time at the successive harvests during which 
the mortgagee has been in possession under such mortgage. 

Revision from the order of Commissioner ol Multan Division 

ORDER 

In this case the respondent mortgaged to the applicant for revision 

111 kanals 5 marlas of land (the greater portion of it canal-irrigated) for 

Rs. 1,500 from Rbarif 1912 for a period of 10 years. The mortgage was 

in the form permitted by S. 6 (l) (a) of the Alienation of Land Act under 

which the mortgagee is to receive the rents and profits of the land, that 
• a 

is, m the case of a kind rent the rent share of the produce, “tn lieu of 
inttreit and towards payment of the principal” 
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x i- A q 7 (V of the Act for redemption, 

The respondent applied under S. 7 U ■ 01 f rotn 

alleging that the mortgage debt less_ E ^ * tc , 0 pay the balanoe of 

the rents and profits already received and oflenn„ ‘°' p y tte profit3 

Rs.450. No local enquiry seems to have been Aagi3tant r0 ughly 

estimated in case what he considered those profits must or should have 
been. He came to the conclusion that in the 7 

-i p i• - 

Kharif 1919 without any further cash payment. 

With reference to these proceedings, I am not satisfied that there 
has been proper and adequate enquiry as to the mortgagee 3 * 

Zde S 6 (1) (a) of the Alienation of Land Act. As explained m S«M«« 
rail Ral (1) the prohibition in S. 7 (l) of the Act against the scorna 
ei nte r 8 UsTn no way inconsistent with the above remark. S. 7 (l) 
merely lay" down that there can under no circumstances be any 

balance interest under the mortgage outstanding after the expiry 

stipulated term of the latter. , . , . 

In ca8e3 under S. 7 (3) of the Alienation of Land Act in which a 

Deputy Commissioner is required to decide whether the debt on a mort¬ 
gage under S, 6 (1) M of the Act has been liquidated, he should mo u^e 

io that debt current interest at a reasonable rate on e 

principal outstanding from time to time at the successive harvests during 

which the mortgagee has been in possession under such mortgag . 

Tn this case the mortgagor admitted before me that interest 

should be adjusted on the above principal, and also that in 13 

application for redemption he offered to pay Rs. 450 as balance of mort 

gage debt still due. 

For the above reasons, I am compelled to accept the application 

and to direct that the case be disposed of de novo by the Collector after 

further enquiry. # # 

The respondent will pay applicant’s costs in this Court. 

D.mV.'nn nrrp.ntP./lm 


(1) 2 P.R. 1917 (Rev.) 
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Appellate. 

No. 1689 of 1916, (Decided on 25-11-1920) 
Shadi Lai , C,J. and Leslie-Jones, J. 


Civil. 


Mst. Toti and another P% 

Versus 

Respondent . 

Maluka 

Punjab Tenancy Act, S. 59 (D (c)—Occupancy tenancy—succes- 
sion to—custom. 

Held that succession to an occupancy tenancy is governed not by custom¬ 
ary law but by the provisions of S. 59 of the Tenancy Act and that unless the 
reversioner can prove that the land was occupied by the common ancestor, he has 
no locus standi to contest an alienation by the widow, of an occupancy tenancy, 
and so far as he is concerned, the consent or otherwise of the landlord is 

immaterial. 

Second A ipeal from the decree of the District Judge, Gurdaspur. 

Appellants i - "by Mr. Badri Nath Kapur. 

Respondent :—by Mr. Tek Gband. 

JUDGMENT. 

Leslie-]ones, J — Mst. Toti who inherited an occupancy tenancy from 
her husband Kirpa, gifted the property to her illegitimate son, Amar Singh, 
who obtained a mutation. The present suit was instituted by one Maluka 
who alleged that he was a collateral of Kirpa, descended from a common 
ancestor who occupied the laud and, therefore, claimed a declaration 
that the alienation by Mst, Toti should not affect his reversionary rights 
after her death. 


The first Cjurt dismissed the suit on the ground that the plaintiff had 
failed to prove that the property in suit was occupied by the common 
ancestor of himself and Kirpa. 

The plaintiff appealed to the District Judge who held that the 
plaintiff was a collateral of Kirpa and without coming to any finding on 
the question whether the land was occupied by the common ancestor a 
point, which in his opinion, did not arise““decreed the claim on the ground 
that Mst. Toti having only a limited estate could not aliena f e except for 
necessity unless she obtained the consent of all the landlords. 

Mst. Toti and her son have nov preferred a second appeal to this 
Court. The District Judge apparently failed to understand that succession 
to an occupancy tenancy is governed not by Customary Law but by the 
provisions of S. 59 of the Tenancy Act, and that unless the plaintiff can 
prove that the land was occupied by the common ancestor, he has no locus 
standi to contest an alienation by the widow, of an occupancy tenancy, 
because he is not her heir and is in no better position than any stranger, 
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even though he may be a collateral of her deceased husband. So far as he 
is concerned, the consent or otherwise of the landlords immaterial. 

We allow the appeal, and as the District Judge has come to no 

finding on the question whether the common ancestor occupied the land, 

remand the case under 0. 41, rule, 2d, C.P.C. to the District Judge for 
disposal according to law. Costs will be costs in the cause- 

Case remanded . 


LAHORE HIGH COURT. 


Appellate 


Civil* 


No. 48 of 1919. (Decided on 2-3-1920). 

Shadi Lai and Mart in tan, JJ. 

Sadda Singh and otherss . Defendants Appellants 


l r *vc j/.c 


Kirpala and other. Plaintiffs-Respondents. 

(i) Punjab Land Revenue Act. S. 117 (2) (cl—Act passed in 1914 

substituted Subordinate Judge for District Judge—Assistant Collector 
acting in a matter regarding title acts as a Subordinate Judge appeal 
lies to District Judge. 


Held, under the Revenue Act as it existed prior to 1914, the Revenue Officer 
was deemed to be a District Judge for the purpose of determining the forum 
which was competent to hear an appeal from a decree passed by him in dispute 

regarding title. But the Punjab Courts Act passed in 1914 substituted the phrase 
‘Subordinate Judge' for District Judge in S. 117 (2) (c) of the Land Revenue Act 
and there could therefore be no doubt that the Assistant Collector in the matter 
of the determination of the question of title was acting as Subordinate Judge 
and an appeal lay to the District Court from the decision of the such 
Revenue officer. 

(ii) Appeal—Amendment in law not brought to the notice of 
Single judge—Division Bench hearing an appeal under Letters Patent 
may not uphold judgment which is wrong. 

"Where an amendment in law is not brought to the notice of the Single 

Judge hearing the appeal, the Division Bench hearing an appeal under the Letters 

Patent ma 3 r not uphold the judgment of the Single Judge, specially when the 
matter is patent and the judgment is wrong. 

Appeal from the decree of Sir Heny Rattigan, C. J. 

Appellants :—By N. C Pandit. 

Respondents : —By Sheo Narain. 

JUDGMENT 

Shadi Lai , J. — Upon a question as to title having been raised before 
him, the Revenue Officer proceeded under S. 117 of the Punjab Land 
Revenue Act to determine the question as though he were a Civil Court. 
Now, it is true that under the Land Revenue Act, as it existed prior to 
1914, the Revenue Officer was deemed to be a District Judge for the 
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purpose of determining the forum which was competent to hear an appeal 
from a decree passed by him in regard to a dispute of this character. But 
the Punjab Courts Act passed in 1914 substituted the phrase “Subordinate 
Judge” for “District Judge” in S. 117 (2) (c) of the Land Revenue Act, and 

there can, therefore, be no doubt that the Assistant Collector in the matter 
of determination of the question cf title was acting as Subordinate Judge 
of the and that the appellant was justified in filing his appeal in 
the Couit of the District Judge. The order of the District Judge 
returning the appeal for presentation to this Court and that of the learned 
Judge of this Court dismissing the appeal as barred by time proceed upon 
an assumption that the law as originally declared in S. 117 (2) (c) has not 
been subsequently amended ; and they must be set aside. 


Mr. Sheo Narain for the respondents frankly admits that the appeal 
in view of the amendment mentioned above was rightly presented to the 
District Judge, but the learned Advocate contends that this amendment 
was not brought to the notice of either the District Judge or the Judge in 
Chambers, who dealt with the matter, and that the Division Bench, hearing 


an appeal under the Letters Patent, should not, therefore, interefere with 
the judgment of the Single Judge, Considering that the matter 
is patent, and that the amendment in the law was not noticed either 

by the Counsel or by the Court, we see no reason why we should uphold the 
judgment which is admittedly wrong. 


We, accordingly, set aside the judgment of the learned Judge in 
Chambers as well as tie order of the District Judge returning the appea 
for presentation to this Court, and direct that the memorandum of appeal be 
returned to the appellant for presentation to the District Judge, lhe Court- 
fee on the memorandum of appeal shall be refunded and other costs shall 

be borne by the parties themselves. 


A n 7 




»/> 'Ti / o rl 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 8 of 1919-20 (Decided on 18-5- 1920.) 


Maynard , F .C. 

Abadan Khan Appellant 

Versus 

Kahla Singh Respondent . 

Sufedposh—appointment—indebtedness of candidate disqualifi¬ 
cation. 

Held, that a person whose financial position is.not satisfactory should not be 
appointed a Sufedposh. 

Appeal against the order of Commissioner, Jullunder Division. 
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ORDER. 

Th . ..cement made in Sheibh Asshar AU's erd.r the. Kahl. Singh is » 

de« should be verified. File ' a dietrie. report 

I have heard Counsel for the parties and 00 ™ del ° beeil ma de 

on Kahla Singh’s indebtedness. The satisfacto ry. I therefore 

shows that Kahla Singh’s finaneia p ° sl 1 , { a fresh appoint- 

set aside the order appointing h.m and return the 

me-nt to bo made* Case fl’emcnuiccJ. 

IH THE COURT.' OF TEE FACIAL COMMISSIONER OF 

THE PUNJAB. 

Revenue. 

Revision Side. 

No. 328 of 1919-20. (Decided on 6-12 

Maynard, F. O. . Applicant 

Dial .... 

Kmus . Other side. 

IS °^todari2,pP0i„tme„t-heredi...y claim-want of assistance 

in the War. m.nished by dismissal for failure 

Held, that even when a Lainbard 1 lude i {or this reason from 

to assist in recruiting, thei fami y is m ^ the {act t hat a man, not at the 
time'having ToTJ °pX»“ Lambardar, failed to help is not a reason for 

“‘-Sr.CSr:::.;c«mm„3i.ncr, Jollandur vision. 

ORDER. 

I have beard Header, .or the parties 

entitled claimant, bein C related to 0 ^ h “ ’ ' „„, nb er ol , hs eldest 

-" “r t: 

neither Chngha.t. nor cave proper — 

ably ,» the " “h r “ » -af i“ to .» i» 

r =L.d ior this reason from the rich, to sneced 

r-r-r: sisr ssl i sr-- a — 

him when the succession opens up. ^ be lambavda r. At 

*“f wUlTto hintmlf Lble to dismissal if he 

.. - «- - — ™ d " - i ° om,s ' 
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IN TEE COURT OF FINANCIAL COMMISSIONER OF THF PUNJAB. 

Revision Side. Revenue. 

No. 9 of 1919-20. (Decided on 7-8 20.) 

Maynard , F. C. 

Rattan Chand .. ... .. ... ... Applicant 

Versus 

Manak Chand and others ... .. .. Other Side. 

Punjab Land Revenue Act, S. 37—mutation to accord with 
existing conditions. 

The Civil Court decree ordered delivery of possession to R. &. M. jointly. 
The mutation was effected accordingly. Subsequently the mortgagor redeemed 
the mortgage from M. Held, that the entry in the Revenue Records should show 
that the rights of R. under the order of the Civil Court were unaffected by the 
redemption from M. 

Revision against the order of Assistant Settlement Officer, Lahore. 

ORDER. 

The parties a r e before me and I have heard the arguments of Manak 
Chand. The order of the Civil Court, as noted in my order upon Revision 
No. \ 7 of 1918-19, was for the delivery of possession to Ratan Chand and 
Manak Chand. In order that effect may be given to the intentions of the 
Civil Courts, decree, I order mutation in favour of Rattan Chand and Manak 
Chand jointly, accepting this application and giving costs in favour of Rattan 
Chand 

ORDER. 

I have h^ard the parties in this case, in which the mortgagors apply for 
review of the order which was passed as between the mortgagees. It now 
appears that on September 30th, 1918, mutation No. 483 was sanctioned by 
which the land was shown to have been redeemed from mortgagee up to 
that time, owing to the error of the Revenue Officers in mutating pos¬ 
session in favour of one mortgagee only, the land was shown as mortgaged 
only to Manak Chand. 

It is necessary now to give effect to the mutation by which the land 
was redeemed from Manak Chand while maintaining such rights as Rattan 
Chand has under the decree of the Civil Court, ordering delivery of pos¬ 
session to Rattan Chand and Manak Chand jointly. This can best be done 
by entering in the remarks column of the Jamabandi a note to the effect 
that, on the basis of the order of the Civil Court, the Financial Commis¬ 
sioner h ad ordered mutation in favour of Rattan Chand and Manak Chand 
jointly, but that, attention having been drawn by the mortgagors to the fact 
that they had already redeemed the mortgage from Manak Chand, and 
that a mutation giving effect to this redemption had already been ordered 
the Financial Commissioner reviewed this order and directed that the entry 
should show that the rights of Rattan Chand, under the order of the Civil 
Court, were unaffected by the redemption from Manak Chand. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. lt>4 of 1919-20. (Decided on 4-6-1920.) 

Maynard, F. C. 

Ch. Kehri Singh Applicant 

Versus 

Crown Other side , 

Sufedposh—dismissal—failure to attend on a Deputy Commis¬ 
sioner’s visiting day—no ground for. f 

Held, that neither the failure to come on a Deputy Commissioners 

visiting day nor his attempts at excusing himself by a conventional pretence 
are good grounds for the dismissal of a sufedposh. The dismissal must be justifi¬ 
ed cn fcibfdaUial grounds of neglect of duty. 

Revision against the order of the Commissioner, Atnbala Division. 

ORDER (2-5-1920) 

In this case a LOtice was issued by the Deputy Commissioner to 
certain Zaildars and Sufedposbes directing them to come to see him ou any 
Monday or Saturday up to the end of July on the alternative days, 

July lb. Saturday 

July 21. Monday 

July 26.. . . Saturday 

July 28. Monday 

Kehii Singh aimed on the 30tli (Wednesdty). When taken to task fcr 
not presenting himself on one of the days prescribed he shuffled ar.d said 
he had missed the train: but neither his failure to come on the Deputy 
Commissioner's visiting day, nor his attempts at excusing himself by a 
conventional pietence, are good grounds for the dismissal ot a sufedposh. 

If dismissal is to be jus lifted, it must be justified on -substantial 
grounds of neglect of duly. 

It is not plain to me whether the Commissioner considers Kehri 
Singh's neglect of duty (apart from the late arrival and tliei pretence of 
missing the train) so seiious as to justify dismissal, and I return the 
case to him for explanation on this point. 

ORDER. (4-6-1920.) 

The Commissioner reporting on the above order, lays stress upon 
the negligence of the applicant, subsequent to the date of the rewards which 
were conferred upon him Ur his valuable services at an earlier stage. Like 
many persons, the applicant appears to have thcught that, having done 
a piece of good work—and been rewarded for it, he was entitled to sit down 

and draw his allowances for nothing thereafter. 

The proper way to deal with a person who makes this particular 
mistake is to bring home to him the fact that he must work if he wishes 

to keep his place. 
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I accept the appeal to this extent, that, in consideration of the good 
services of the applicant at an earlier stage, I restore him to the position 
of Sufeapush on probation for two years, and with the loss of one year s 
emoluments. At the end of the period of probation he will be removed if 
his work is not completely satisfactory. 

Appeal accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Revision Side. x Revenue. 

Nc. 142 of 1919-20. (Decided on 6-8*1920). 

Mayi.ard, F. C . 

Ram DAsand anoihers Applicants 

Versus 

0 ther side. 

(i) Punjab Tenancy Act, Ss. 99 and 84 (3)—no doubts about 

jurisdiction— reference to High Court unjustified. 

Held, that where there was no doubt that a case;w 7 as cognizable by a Reve¬ 
nue Court, reference of the question to the High Court was unnecessary. 

(ii Punjab Tenancy Act, S. 14 and Punjab Land Rovenue Act, 
S. 141—tenants in cultivating possession—delivery of possession by beat 

of drum suffices to establish the relation of landlord and tenant. 

Where a decree-holder was given possession of land by the beat of 

drum and proclamation, the tenants being in cultivating possession at the 
time, held, that there was sufficient compliance with the provisions of law 
so as to enable the decree-hclder, landlord to .bring a suit for damages 
in lieu of rent of land. 

Case forwarded by the Commissioner of Ambala Division. 

ORDEK. 

I have beard the appellant and the counsel for the respondent. 
I have io doubt at all that the case is cognizable by a Revenue 
Court, and it is unnecessary lo refer this question to the High Court. 

In the order of the Tahsildar of Sonepat, dated 6-5-1918, which 
dealt with the claim of the present applicant in respect to the kharif 
of 19 1 7, it is clearly stated that, although physical possession was 
not delivered to the present applicant, landlord’s possession was given 
to him in the usual way by beat of drum. Now this delivery of 
possession was quite sufficient for the purposes of this case, and it 
apparently gave to the present applicant that position, and that rela¬ 
tion towards the tenants in cultivating possession, which were essen¬ 
tial to his success in the present litigation. Though it is too late 
new to upset the findings of the Revenue Courts in respect to the 
produce of the kharif of 1917, those Courts must not in dealing with 
the produce of Eahi of 1918 (or with the produce of later harvests, 
if there should be subsequent litigation regarding those harvests), tall 
again to the same error. 
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Setting aside the order of Shah Rahim Bakhsh, dated 27th 
October 1919, in so far as it deals with the applicant s claim to a 
share of produce for ihe Rali rf 1918, 1 direct that this claim be 
reheard on its merits, and with due regard to the fact that posses¬ 
sion appears to have been delivered in the usual manner, in execu¬ 
tion of decree, by proclamation and beat of crum, I give the costs 

of the present proceedings in favour of the applicant. 

Case remanded, 

IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Revision Side. » 

No. 36 of 1919-20. (Decided on 17-5-1920). 

Maynard , F* C. 

jlTU TT 

Versus 

Bluroo 

Lambardari—hereditary claims 

Held, that there is no justification for passing over the uncle of decease 
Lambardar, where the post was an amalgamation oftheuleceased’s hereditary 
post and the post of the rival candidate’s adoptive father, reduced on the 

death of the latter. 

Revision against the order of the Commissioner of Ambala Division. 

ORDER. (12-1-20) 

The facts appear to have been misapprehended. Rati Ram’s Larnbar- 


Applicant 
Other side 


clari was an amalgamation of two posts :— 

(1) The post in Thula Bhadray and Raisul, which he inherited from 

his father Molu. 

(2) The post in Tliulas Bhag Mai and miscellaneous which he obtain¬ 
ed when a reduction was effected on the death of Udhe Ram, the respon¬ 
dent’s adoptive father. This reduction was effected, m accordance 
*ith the intentions of the Settlement Officer, by order of the Financial 
Commissioner dated 18-1-1916. 

Bhuru respondent, the adoptive son of Udhe Ram, lost his claim 
when, it was decided to reduce his father’s Lambardar iand amalgamate 

it with that held by Rati Ram. 

There appears to have been no justification for passing over Jitu, 

the uncle of the deceased Rati Bam. 

Before issuing notice to parties I return the case to the lower Court 

to ascertain whether there is anything further to be said in justification 
oi the order passed. 

ORDER (17-5-20' 

It now appears that the facts are as stated in my order of 12-1- 
1920 and that Jitu was passed over under a misapprehension. Accepting the 
application, I appoint Jitu to be Lambardar : with costs in the present 


proceedings. 


Application accepted , 



CURRENT 


Punjab Case-Law 

PART C. 

Revenue Rulings 

1921 . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 109 of 1920-21. (Decided On 30-3-1921), 

Fagan , F,C> 

Muhammad Ilahi Applicant 

Versus 

Fazl Ilahi Respondent 

Zaildar—resignation of—cannot be made conditional on the son 
being appointed in his place. 

Held, that the Land Revenue Rules do not apparently contemplate, at all 
events they do not expressly mention, resignation of his office by a Zaildar, hut 

there is nothing to preclude an unconditional resignation, though a resignation 

Cv>nditional on the succession of a particular person designated by the resigning 

Zaildar is obviously opposed to the spirit of the rules regulating the succession to 
Zajldari3. 

Revision from the order of theCommissioner of Lahore Division, 

ORDER. 

See my order of 4th January 1921, which may be read with the 
present one. 

1 he course which has been adopted by the Collector in this case is 
distinctly inconvenient, and i3 not, I think, at all what is contemplated by 
the Land Revenue Rules. 

Ihe resignation put in by Hay at Muhammad, though not in terms 
conditional on the succession of his son, the respondent, to the Zaildari to 
be vacated has been treated as such by the Collector and was doubtless 
intended by Hayat Muhammad to be so treated. When a Zaildar is too 
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old .0 perform perso-l* ft. d«i~ »< >■'» «»««■ ft* “ d 

cure, i, for , .ab.llt.ft ft b. .PP^ ®" the c ,.s=; 

waa the arrangement in force in this case up to the time that the present 

proceedings commenced and it is not clear why it was necessary to di 

Lrh them except that, as often happens 

Muhammad wished to secure the reversion of the Zaildan-for 

had been acting as the substitute. I can see no reason why the resign* ion 

should not have been refused and the existing arrangement continued 
for the life of Hayat Muhammad. The Land Revenue Rules do not 
apparently contemplate, at all events they do not expressly mention, resig¬ 
nation of his office by a Zaildar, but there is nothing to preclude an u 
conditional resigration, though a resignation conditional on the succession 
of a particular person designated by the resigning Zail ar is o vious y 
oppos.d to the spirit of the rules regulating the succession to Zaild«.s. 
The initiation and prosecution of needless proceedings in connec ion 1 
such posts, as in this case, is to be deprecated. I direct, therefore that 

the resignation of his post tendered by Hayat Muhammad, which I regard 
as in substance conditional, be refused and the respondent continue to act 

as his substitute. 

Order Accordingly . 

Order of 24th January 1921 referred to above is as follows 

It is I think generally best in these cases to refuse resignation and 
to allow the son to continue as Sarbrah during the father’s life time. 
The resignation is often tendered in order to force the claims of the son. 
Moreover, it is not clear that the son in this case is yet a Lambardar. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

^ . . 0 ., Revenue. 

Revision Side. 

No. Ill of 1919*20. (Decided on 19 4-1921). 

Casson , F* C. 

Messrs. Kalu Mal Shori Mal Applicants. 

Versus 

q 0WN Respondent. 

Excess Profils Act-Assessment under—validity of. 

Held, that the whole assessment under Excess Profits JAct is of 
doubtful validity in view ofGovernment of India Letter 2017 F, dated 11. . 

Revision from the order of Collector of Income-Tax, Amritsar. 

ORDER. 

It is difficult in this ease to be certain of the basis of calculation, but 
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there are one or two considerations which have been overlooked by the 
Assessing Officers. 

As the Rs. 50,624 is the proceeds of interest invested in the business 
and we know the rate of interest Rs. 5-10 0 per cent, at which this interest 
has been drawn, we can calculate what the captial invested amounts to. 
We do not know whether this capital does or does not include capital 
invested in the firms of which the appellant is a partner or not, but it 
seems quite probable that the share of income from those firms creditable 
to appellants’ account may represent the full gross income including interest 
on any capital invested and in a fiscal act of this kind as there is no 
certainty on the point, we ought to make the assumption most favourable 
to assessee, His agent also on being questioned by me, and without I think 
in the least understanding the ultimate object of my question says that 
the item Rs. 50,654 is interest on capital of the firms wholly owned by 
appellant. He also says that the appellant has invested capital in the 3 
other firms according to his share. If this is correc t ve must add to the 
total capital an estimated amount for the 3 shops, assuming that we do 
take them into account at all. The on\v excuse for doing so is that we 
know the Standard profits of the whole 10 shops, based on method given 
in S. 6 (b) of tho Act. We do not know the Standard profits of the 7 
shops separately and we assume that no part of any Excess profit arises 
from Excess profits from the 3 shops, because the income from these 3 
shops is small. It is only on these assumptions that the figures of the 3 
shops can be included in calculating Excess profits duty at all. 

Counsel would have me adopt the capital method of assessing 
Standard profits as given in S. 6 (l) a and also include capital used on the 
3 shops but exclude income of the 3 shops. This would be wrong. If we 
adopt the capital method then we must base it only on capital used in the 
seven shops and this capital comes to some 9 lakhs of rupees calculating on 
sum at Rs. 5-10 0 per cent, required to produce Rs, 50,624 but equally 
as we exclude capital used on the 3 shops so we must if this method is 
adopted exclude the income from the 3 shops. 

There is another point. The income from rent is mainly if not entirely 

income from shops taken on mortgage with money derived from profits of 

the business. This in no way justifies including this rental income, I 

would assume that out of Rs. 3,805, Rs. 2,419 is rent on outside build¬ 
ings taken on mortgage:— 

To get profits of 7 shops we must exclude this leaving not assessable 
sum of Rs. 108,419—2,419 = or 106,000. 

The figures then are Rs. A. P. 

Profit for accounting period ... 106,000 0 0 

Normal profit at ten per cent. 
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on capital 


90,000 0 0 


Excess profit .. 

50 p c. of this-t-dednct 
Rs. 661-5-0 income-tax 


16,000 0 0 
8,000 5 0 
661 0 0 


7,338 7 0 

Against Rs. 9,919-11-0 assessed. 

The whole assessment under Excess Profits Act seems to me however 
to be of extremely doubtful validity in view of Government of India letter 
2017 F, dated 11th August, 1919. I should have said with all respect to 
Mr. Watkin's opinion, that the businesses were separate :— 

If this is right then tax ought to he reduced to the amount leviable as 
Super Tax viz, Rs. 3,242-10-G. At least the case is a doubtful one. 

I accept the appeal and remitting the Excess profit duty direct that 

Rs. 3, 242-10-6. be levied as Super tax. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL* COMMISSIONER OF THE 

PUNJAB, 

Revision Side.. •• • •• •• ** ..Revenue, 

No. 123 of 1920-21. (Decided'on 28-7-1921). 

Fagan , F. C. 

Rahmat ullao and others 

Vei'sus 

Umar and others. . . • •• Respondents• 

Punjab Tenancy Act, Ss. 68, 72—Compensation for enhancement 
and ejectment—two different matters. 


Applicants 


•Reid, that the occupancy tenant should receive in respect of improvements 
made such a sum as will, in spite of the enhancement of his rent enable him to 
recoup himself completely for his capital expenditure plus interest thereon 
incurred on the improvements in the same time ns he would have so recouped 
himself, had such enhancement not been allowed. The main necessity is that 
the tenant should bo properly and equitably compensated; which in the case of 
enhancement means that ho should not he placed as result of the enhancement 
in a worse position for fully recouping himself within a reasonable period for 
capital expenditure than he was prior to the enhancement. Held further, that 
compensation for improvement on enhancements is a very different matter to 
similar compensation \vhon duo on ejectment. 7 P. R. 1902 (Rev.) followed. 

Revision from the order of the Commissioner of Ambala, 
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ORDER, 

This order will deal with and dispose of appeals Nos. 45 and 46 an l 
Revision Cases Nos. 123-127, I see no reason to interfere as regards 
the rates of enhancement which have been decreed. They are certainly 
not excessive as against the tenants. 

The question of compensation for improvements has been dealt with at 
considerable length both by the original Court and by the Commissioner 
on appeal, and both have referred to Natha Singh v. Burn, fl) in which the 
same question was considered though not perhaps with reference to funda¬ 
mental principles. 

There can be no doubt that S. 6^, Punjab Tenancy Act, renders it 
imperative that an occupancy tenant who has made improvemerts to his 
tenancy, prior to a suit for enhancement of rent, should receive compen¬ 
sation for such improvements porior to any enhancement which may be 
decreed taking effect. S. 72 prescribes certain ma 4 ters which have to 
be considered in determin’ng the amount of that compensation ; and the 
matters ha\e to be considered in determining the compensation which it is 
equally imperative to award to an improving tenant who is to be ejected. 

Nothing is provided in any section as to whether the occupsncv tenant 
whose rent is being enhanced and the tenant who is to be ejected are to 
he compensated On the same or on different scales, in respect of improve¬ 
ment previously made. A priori it seems clear enough that there is a 
practical distinction between the two cases, in the first case the occnpancv 
tenant is assured of the further and future enjoyment of the result of this 
improvement , while in the second the tenant will v ith equal certainty be 
deprived of them. Tn the latter case the maximum theoretical limits of 
compensation to be awarded is that portion of the capital expenditure 
incurred by the tenant on the improvement, plus inte-est thereon, which up 
to date remains unrecouped from the extra produce derived by the tenant 
from the improvement. The above seems to be the outcome of the con¬ 
siderations specified in S. 72, Punjab Tenancy Act ; and a tenant who is to 
he eiected would generally be entitled to compensation for improvements 
on the above scale. It seems fair that an occupancy tenant with fixity of 
tenure as well as fixity of cash rent should receive compensation for 
improvements on enhancement of rent on a less liberal scale. Section 68 

t'k 0 Act does not mention, much less does it prescribe 
such distinction between the two classes. On the other hand, 
80 much discretion is allowed to the Revenue Court by the Punjab 
Tenancy Act. As regards the amount of compensation to be awarded that 

S. 68 can scare ly be interpreted as precluding such a distinction between 
U) 7 P. R. 1902 (Pev.) 
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the two classes of caies under reference. The rough practical rule laid down 
in the latter part of Natha Singh v. Bura (l) amounts in effect tc this : 

That on enhancement of the rent of an occupancy tenant he must be 
paid as compensation such portion of the capital expenditure incurred by 
him on improvements made prior to such enhancement as remains unre¬ 
couped up to date. On the other hand, the more equitable theoretical 

rule would appear to be this : 

The occupancy tenant should receive in respect of improvements 
made such a sum as will, in spite of the enhancement of his rent, enable 

him to recoup himself completely for his capital expenditure, plus interest 

thereon, incurred on the improvements in the same time as he would have 
so recouped himself had such enhancement not been allowed. No doubt 
the calculations necessary for arriving at the above theoretical compensa¬ 
tion would generally be difficult and often impracticable ; but the consi¬ 
derations adduced above indicate that compensation for improvements on 
enhancement is a very different matter to similar compensation when due 

on ejectment. 

It can be shown without much difficulty that in the former class of 
cases the compensation to be laid to the tenant should bear to the original 
capital cost cf the improvement a certain proper fraction of the proportion 

which the amount of enhancement decreed, including therein any portion 
of such enhancement due to an immediately preceding enhancement of land 
revenue assessment at settlement bears to the value of the extra annual 
produce due to the improvement. The proper fraction itself depends on 
the period which has elapsed since the improvement was completed and on 
the rate of interest assumed. On the other hand, in the case of a tenant 
ejected the amount of compensation would be the above proper fraction of 
the original caj ital cost. It follows therefore that compensation in the 
first case, that of enhancement, should bear to compensation in the second 
case, the proportion which the enhancement decreed bears to the value of 
extra produce due to the improvement. Such proportion will generally be 
small and will depend largely on the pitch of the current land revenue 

assessment. 

I quite agree with the Commissioner therefore that the compensation 
for improvements need by no means always equal the initial capital cost 
of the latttr. Indeed that it should do so would be absurd even in some 
cases of ejectment, where, e. g ., the improvement was an old one. . Such a 
result is not one contemplated by the Puniab Tenancy Act nor by Natha v . 
Bura (l). At the same time the whole question is one which in individual 
cases should be approached from the point of view of the tenant rather 
than from that of the landlord. The main necessity is that the tenant 
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should be properly and equitably compensated ; which in the case of en¬ 
hancement means that he should not be placed as a result of the enhance¬ 
ment in a worse position for fully recouping himself within a reasonable 
period for capital expenditure incurred than he was prior to the enhance¬ 
ment. 

It is not quite easy to follow the Commissioners’ calculations ; but 
the upshot of them is that he takes one-tenth of the capital cost of construc¬ 
tion of a well as the proportion due as compensation to the occupancy 
tenant on the assumption that the well was completed and in working 
order immediately before the institution of a suit for enhancement, the pro¬ 
portion being reduced pro rata in the case of wells which have been in 
existence for a longer period. The proportion of one-tenth is, I am disposed 
to think, fair, and certainly not illiberal as against the tenants. The 
present land revenue assessment of the areas involved in all the suits 
appears to average about 8 annas per kacha bigha which is equivalent to 
about Rs. 2-6-0 per acre. So far as 1 can calculate on the data available 
it would seem that, as a result of the enhancement now decreed, the 
occupancy tenants are at present paying roughly one rupee per acre more as 
rent, including land revenue and cesses, than they were prior to the decree 
and prior also to the recent re-assessment of land revenue. Rupees 10 per acre, 
on the other hand, is certainly not an over-estimate of the value of the extra 
produce per acre due to the presence of well irrigation. So that on the prin¬ 
ciple indicated in paragraph 5 above the proportion of ore-tenth of original 
capital cost adopted by the Commissioner is not too small so far as the 
occupancy tenants are concerned. On the whole, then, I see no reason to 
interfere with the Commissioner’s award of compensation. The two 
appeals and the three applications for revision with which this order deals 
are accordingly all dismissed. No order as to costs. 

Revision dismissed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

No. 157 of 1920-21. (Decided 

Fagan, F . C, 

Sampuran Singh and others 


Revenue 

on 30-7-1921). 


Applicants 


\ersus 

Gurbachan Singh and others Respondents . 

Punjab Land Revenue Act, S. 37—Mutation proceedings—appeal 
against decree pending—mutation not to be deferred. 
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A decree is to be presumed to be correct until it w set aside, or modw 
)it ,l. Hence mutation proceedings should not be deferred on a decree on 
the ground that an appeal against such decree is pending. 

Revision from the order of the Commissioner of Lahore. 

nRTW.R. 


This order applies to all the three revision cases Nos. 157-159. 

The facts appear sufficiently in the order of the Assistant Collector 
and the Collector, 

The only ground on which it has been decided to postpone 
mutation in accordance with the decree of the Sub-Judge is that an 
appeal against the decree is pending in the High Court. The decree 
ia to be presumed to be correct until it is set aside or modified 
and I know ot no authority for deferring mutation proceedings on a 
decree on the ground that an appeal against such decree is pending. 

ho such authority has been quoted. 

Accepting the application I set aside the orders of the Collector 
and Assistant Collector and ieturn the case to the Collector for muta¬ 
tion to be effected iu accordance with the decree of the Sub-Judge 
dated 27th March 1919. .Respondents to pay applicants’ costs throughout. 

Application accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 7 of 1921-22. (Decided on 12-12 1921.) 

Fagan, F. C. 

Bakiishi... .. •• •• ..Applicant 

Versus 

Gaxga Bishen and another .. ... . . Respondents. 

Punjab Tenancy Act, S. 8.—Acquisition of occupancy rights— 
Mauza Ganga, tehsil Sirsa, 

Held, that the contention to which reference is made in No. 6 of 1914, (Rev.) 
should bo strictly applied in the class of cases to which it refers, whether 
in Mauza Ganga or elsewhere in the matter of acquisition of occupancy 

rights. 

Revision from the ordor of the Collector, Hissar. 

ORDER. 

Fagan, F. C .—The facts of the case appear sufficiently in the 
orde s of the Courts below. It is one of the type dealt with by my 
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predecessor in N’awab Ali v. Lai Singh (l) and from the same vil¬ 
lage: Mauza Ganga in Tehsil Sirsa. The question at issue is whether 
the plaintiffs respondents are entitled to occupancy rignts under 
S. 8 of the Punjab Tenancy Act in the land in suit and has arisen 
Out of Mr. Thortnrn’s decision in Revenue Case No. 403 of 1837-98, 
I fully concur with Sir John Maynard’s ruling in Naivab Ali v. 
Lai Singh (l) I go somewhat further in thinking that the decision 
of 1897-98 went dangerously far in the direction of widening S. 8 

of the Punjab Tenancy Act, to a degree not contemplated by its 

terms on the more or less hypothetical basis of a very dubious oral 
agreement between landlords and occupancy tenants in the early 
days of the history of the village. I hold that the contention to 
which reference is made in N‘,iwcib Ali v. Lai Singh (l) should bo 

3trictly applied in the class of case3 to which it refers, whether in 

Mauza Ganga or elsewhere. 

In the present case it appears that prior to 1832 the rent 
rate, as in Nawab Ali v , Lai Singh (l) was double or nearly double 
the land revenue and, as in that case, it i3 impossible to hold that 
the plaintiffs can be considered to be entitled to occupancy rights 
under S. 8 in pursuance of Mr. Thorborn’s decision of 1898-99. The 
application for revision is, therefore, accepted and the plaintiffs’ suit 
dismissed with costs throughout. They should be ejected at the end 
of the current agricultural year, after the original Court has settled the 
compensation, if any, which may be due. 

* Revision accepted . 

I NT THE COURT OP PIN ANCIAL COMMISSIONER OP THE PUNJAB. 

Appellate Side Revenue. 

Fagan , F. 6 . 

No, 20 of 1919-20 (Decided on 29-3-1921) 

Mela Ram and another Defendants-Appellants. 

Versus 

Hami and "others {Plaintiffs)-Respondents. 

Punjab Tenancy Act, Ss. 5 ( 2 ) and (1) (a) and 6 

tenants paying Malikana—presumption under S, 5 (2)—does notarise 
—rebuttable, when “two generations had not been reached in 1387- 
nature of tenancy. 

Where tenants are proved to have been paying malikana since 1891, no 
presumption under S. 6 (2), arises in their favour. Further, the presumption 
would be sufficiently rebutted when the “ two generations” as required by S. 5 
(1), (a) have not been reached in 1887, The tenants in suoh a case are occupancy 
tenants under S. & • 

Appeal against the order of Commissioner, Jullundhar Division. 

(116 P.R. 1914 (Rev 
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ORDER* > _ 

The order of the original Court (Assistant Collector) is ohscnre. 
The facts, however, are sufficiently clear from the order of the Commie- 

gioner, » 

In the first place it is clear that the appellants cannot take 

advantage of S. 5 (2) of the Tenancy Act inasmuch as they are paying 

malikana and have done so since 1891. Their counsel contends that 
siuce they paid no malikana for a period of 30 years up to 1891, therefore, 
the presumption under S 6 (2) does arise in their favour. Such a conten¬ 
tion is based, however, on a misapprehension of the meaning of the section. 
Further, assuming that Sobha was the first occupant of the land in suit and 
there is no evidence to the contrary, it is clear that the two generations 
required by S. 5 (0 M had not been reached in 1887; so that the 
presumption of S. 5 (2). even if it were applicable, would be sufficiently 

rebutted. The appellants are clearly occupancy tenants under S. 6. 

The sum at stake in this case is apparently R.s. 1*8 p a. 

additional malikana enhanced by the Commissioper. The expenditure 
in the case probably runs into three figures as three learned counsel have 
appeared before me. The Commissioner has trebled the rate of mWm# 
from 2 annas to G annas per rupee. Trifling chough the total sum involved 
is, the proportion of enhancement on principle is high. I fix th$ malikfiW 
at 4 annas per rupee. Otherwise, the appeal is dismissed. 

AfMfil MM 


LAHORE HIGH COURT. 


Appellate 

Babado r 


No. 1009 of 1920. (Decided on 4-1-1921) 

ChevtSy J% 


and others 


Versus 


Civil. 

dpjfeifcwla 


Ram Singh Respondent , 

Punjab Tenancy Act, S, 59 (1) (c) and (4)^QoaipuMy 
tenancy—contest between landlord and collaterals of tenants—-onus of 
proof. 

Where a contest i9 between the landlord on the one hand and the 
collaterals of the tenant on the other, the burden of proving that the QOWBQP 
ancestor occupied the land lies on the collaterals. 

Seoond appeal from the decree of the District Judge, Foc&aftpWO. 


Appellants by Mr. Tek Chand. 

Respondent ;—by Messrs. R. Obbard and T. D. Khanna. 


JUDGMENT. 

The genealogical tree of the parties is as follows : 



BAHADUR v % RAM SINGH 

Subhan 


11 


SnmmaD, 


Dulla, 

died sonless. 


Ghumman 

i 

i . 


w*m. 


Nikka 


Bahadur, 
Defendant No. 1 


Saudagar, 
Defendant No, 2 


Sher Muhammad, Ghulam Muhammad, 

Minor, Defendant No. 3. Minor, Defendant No. 4. 

The plaintiff who is the landlord sues for possession of the land left 
by Dulla who was an occupancy tenant The defendants are cousins of 
Dulla and contend that the occupincy tenure is not extinct, as the common 
ancestor Subhan occupied the lanl. The earlier revenue entries show 
that Subhan’s three sons, Samman, Ghumman and Walli, had a joint 
khata. Later on, Samraan’s share was separated from that of his two 
brother^, so the tenufe certainly was n6t pint &t the time when Dtllla died, 
and Bakbshi Tek Chand who appears on behalf of - the defendants-apbel- 
Iftiite, ba« ndt argued ground No. 4 of the appeal, which urges that the 
rule of survivorship applies. The only question, therefore, for my decision 
is whether the common ancestor occupied the land. 


This questibn has been decided by the lower Cotitts in favour of the 
plaintiff who has beeh given a decree. On behalf o i the defendants,it is 
urged that bs the tenancy was shown as a joint one, the presumption 
is that Subhan’s three sons got the land in succession to their father.^ But 
whatever the presumption may be in cases generally, lii this particular 
case We find ftfotit the parcha tasdiq of 1881-82 that Subhan’s three sons 
then stated that they had come bom a village in Patiala m Sambit 1917 

(1808 D) and got the land from the contractor^ i.e , the proprietors** 
The phrase ham fie might, of course, be used by the sons when describing 
a family transaction and might possibly refer to an act done by their 
lather, so the meaning might be that their father had come from Pa laa 
and taken the land, they accompanying him and succeeding him on his 

death. Oh the other hand, if the father had really come himself from 
Patiala* there seems no particular reason Why the sons Sh6illd not have 
stated their father cam© and took possession of the' tend m 1861, 


3. N. D * a. kwTiiT 

Vakil Mij*> C*urt, 

Sif/iY/ 404 ^ (KMzhmiri 
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On behalf of the defendants-appellants, it is urged that as they are 
in possession and mutation of names has been effected in their favour by 
the revenue authorities the burden of proof lies on the plaintiff. It is, 
however, a ease of contest between the landlord on the one hand and the 
collaterals of the late tenant, on the other, and S. 59 of the Tenancy 
Act clearly lays down that collaterals are entitled to succeed only, provide 

that the common ancestor occupied the land. I am, therefore, of opinion 

that the burden of proving that the requirements of the proviso are fulfilled 
iies on the collaterals. As regards possession, it may be remarked that 
gome of the defendants were cultivating the land in dispute as sub-tenants 
even during the life time of Dulla. As regards mutation, I consider that 
the Civil Courts have to come to an Independant hading in such cases and 
cannot base their decision merely on. an opinion formed by the revenue 
authorities. I note, too/that it is a common practice for the revenue 
authorities to effect mutation in disputed cases in favour of the party in 

possession without attempting to decide except, ^*'1**™^ 
manner, the disputed question of title. Reverting to the entry m ho 

parcfca tasdiq of 1881-82, l am unable to hold that it means tog el e 
than that the persons who made the statement tliemse ves ca 
Patiala and occupied the land in i860 A.D. So I see no reason for adding 
contrary to the lower Courts that it is proved that the common ancestor 

occupied the land. 


I uphold the decree of the lower Courts and dismiss the appeal with 


costs. 


Appeal dismissed 


Civil. 


Appellants 


LAHORE HIGH COURT?. 

Appellate, ^ 199 0 f 1918 . (Decided on 18-11-1921.) 

Abdul R'toof and Martineui , JJ . 

SiNGH Ram and others 

Versus 

Data Ram and others Respondents. 

Punjab Land Revenue Act, S. 118 (9) (XVII', Partition 

prohibited by a clause in a w.ijib ul-az— partition ordered— declaratory 

suit that land js not subject to partition jurisdiction. 

A clause in a wajib-ul-arz-contained an agoemont that a certain lan 

would continuo to be joint and impartible, ''his was not ie ^ stt jt wa 9 
subsequent settlement. The collector directed its part. ion. A 

brought in a Civil Court for a declaration that according to the 
clause the land was not subject to partition. , q 

Held, that the suit came clearly within the exemption provider_ y • 
158 (2) (XVII) and, therefore, cognizable by a Civil Court, no ques 
title being involved. I. P. R. 1915 {Rev) followed 89 P. R. 189?, 144 P. R. 

1907 and 73 P, R. 1910 distinguished. 
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SIN GH BAM v. DATA RAM. 

Second appeal from the decree of District Judge, Delhi. 
Appellants:—By Mr. Sham Lai. 

Respondents :—By Mr. Shamair Chand. 

JUDGMENT. 

Abdul Raoof. , J. • The suit out of which this second appeal Jias 

arisen related to a piece of common laud in the village Nizainpur, 

Tahsil Gohana. It consists of 56 Bighas , 18 Biswas and is known 

as Bani Laiqawala, In the Settlement of 1879, the co-sharers entered 

into an agreement that this would continue to be joint and impar¬ 
tible. The terms of the agreement were entered in the \\ ajib-ul-arz 

of* that Settlement. In the subsequent Settlements, however, the entry 
was not repeated. The Collector has directed its partition by Pannas, 
and his order has been upheld in appeal by he Commissioner. 

Fifty-five of the proprietors of Panna Mehr Chand instituted this suit 
in a Civil Court for a declaration that the land was not subject 
to partition according to the terms of the 1 Vajib-ul-arz. The defen¬ 
dants to this suit were 123 proprietors of the four others Pannas 

of the village. One of the pleas raised in defence was that the 

suit was not cognizable by a Civil Court. Both the Courts below 
have accepted this plea with the result that the suit has been dis- 

missed. 

The Plaintiffs have preferred this second appeal and it is urged 

on their behalf that the suit indirectly raised a question of title 

and has wrongly been thrown out on the ground that it is not cog¬ 
nizable by a Civil Court. Section 158, sub-section (2) of the Land 
Revenue Act, provides that; “A Civil Court shall not exercise jurisdic¬ 
tion over any of the following matters.” 

Among those matters is mentioned in clause (XVII) 

*‘Any claim for partition of an estate, holding, or tenancy or 
any question connected with, or arising out of, proceedings for par¬ 
tition, not' being a question as to title in any of the property of 
which "partition is sought'* 

This provision is very comprehensive and certainly includes 
any claim of the nature put foihvard in the plaint. The present suit 
clearly comes within the exemption provided by S. 158, clause (XVII) 
of the Land Revenue Act, no question of title being 1 involved. 

The proposition is so clear that it is hardly necessary to 
cite any any authority in support of it. This very question has 
clearly been decided in Lakki v. Malik Dost Mohammad Khan (l) % 
In this case with respect to a similar entry the Hon’ble Mr, A, H. 

Daick, Financial Commissioner, held.— 

«• 

That an entry in the Wajib-ul-arz prohibiting the partition of 
[(1) 1 P. R. 1915. (Rev.) 
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the Shamilat is not necessarily a bar, to partition and the' j* 6 ™*®* 
Officer dealing with the partition should himself decide ^^er under 

the circumstances of the case, the prohibition ^ ^7 ( 9 ) and 
Dew* Singh v. Mat. J*w*U (2). Sund*r «. (9} and 

Rahman v. Hasham (4l, relied upon by the P alQ 1 * aV a f,ordinate 
inK on the facts of the case, and the learned Senior Subordinate 

Judge has given good reasons for holding ttet they are ^mshable 

and are inapplicable to the present case. «Ve av - alo 

doubt as to the correctness of the viev taken y 

We accordingly dismiss the appeal with costs. _ 

Appeal di8miB8§a • 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

., Revenue. 

Revision si e ^ 157 ^ 1920-21 (Decided od 30-7-1921.) 

Fagan , F. C. 

Sampohan Singh f<mim 

Gurbachan Singh m t .. 

Punjab Land Revenue Act, S. 37—Mutation 

appeal against decree pending-mutation not to be deferred 

A decree is to be presumed to be correct until it is set aside, cr mo 1 - 
fied Hence, mutation proceedings should not be deferred on a decree on the 

ground that an appeal against such decree ie pending. 

Revision from the order of the Commissioner of Lahore Division. 

ORDER. 

This order applies to all the three revision oV»s Nos 157-1 Mb 
The facts appear sufficiently in the order of the Assistant Col- 

lector and the Colleotor. 

The only ground on which it has been decided to postpone mu* 
tation in ace or lance with the decree of the S ib Jnige is that an appeal 
against the decree is pending in the High Oeurt, The deoree 
bl presumed to be correct until it is set aside or modthei and I know 
of no authority for deferring mutation proceedings on a deoree on tM 
ground that an appeal against suoh deoree is pending. No sno 

authority has been quoted. 

Accepting the application I set aside the orders of the Colleotor 
and Assistant Collector and return the case to the Collector for mu¬ 
tation to be eSected in accordance with the decree of the Sub-Judge, 

i i iir.—h Hiio T?oanAnrlnnfa to nav fVTYnliftfknt’s OOStfl thrOURR 


Applicant. 

Respond&nL 

proceedings— 


out. 


( 2 ) 89 P. R. 1892. 

(3) 144 P.R. 1907 

(4) 78P.R. 1010, 


Revision allowed. 



RAMJI LAL v, MANGAL SINGH. IB 

LAHORE HIGH COURT. 

Appellate Civil. 

No. 718 of 1921. (Decided on 28-7-1921.) 

Skadi Lai , C.J. and Harrison , J , 

Ramji Lal and others. [Defendants)-Appellants 

Versus 

Mangal Singh and others (Plaintiffs)-Respondents, 

(i) Punjab Land Revenue Act, S. 118—Partition function of Re¬ 
venue Officers. 

Held, that it was never contemplated by the Legislature that complicated 
questions of title should be determined by a referee or a Revenue O ficer and that 
the function assigned to him under the Act is one of a simple nature, namely, to 
determine the value of the produce which is admittedly joint or to divide it 
between the shareholders in accordance with their respective shares. 

(ii) . Punjab Land Revenue Act, S. 158 (2) (xix)—produce—whe 

ther joint or exclusively belonging to one person—question of titles— 
jurisdiction. 

Before produce could be divided by the referee, some of sharers removed 
it. Thereupon the referee made over a whole kliatti of barely to the other co- 
Bhares. In a suit brought by the first set of co-sharers for recovery of the price 
of barley alleging that it belonged to them exclusively, held, that the question 
whether the produce belong exclusively to one party or whether it is the joint 
property of both the parties is a question of title cognizable by a Civil Court. 

Miscellaneous appeal from the order of District Judge. 

Appellants: —by Mr. G. C. Narang. 

Respondents: —by Mr. B. P. Khosla. 

JUDGMENT. 

Shadi Lai , O.J. The facts of the case, which are relevant to the 
question of jurisdiction arising in thi3 appeal, are briefly as follows: 

On the 8th- April, 1918, the defendants made an application to the 
Revenue Officer for a division or appraisement of the produce of a holding 
in which they were co-sharers with the plaintiffs. The Revenue Officer 
appointed a referee to divide and appraise the produce. It appears that 
on the 30th April, an appraisement of the produce was duly made; and that 
before the produce could be divided the plaintiffs removed it and stored it 
in a house. Thereupon the referee made over a whole Khatti of barley to 

the. defendants in lien of their share of the produce 

The plaintiffs after making an unsuccesful attempt to get redress 
through the i evnue authorities have brought the present suit for the recovery 
of the barley, alleging that it belonged to them exclusively and that the 

referee had no right to deliver it to the defendants. The question for con¬ 
sideration is whether the suit is or is not cognizable by a Civil Court. 
Now, S. 158, sub-section (2), of the Punjab Land Revenue Act enumerates 
r various matters which are not oognizable by a Civil Court, and one of 
fcthe matters mentioned therein is 
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Any claim to set aside or disturb a division or appravsement of 
produce confirmed or varied by a Revenue Officer under this 

Now,clear that the dispute between the parties relates to the 
ownership of the barley delivered by the referee to the defendants, and we 

ter that tha question whether the bavliy n j >mt p ope-ty or belongs 

consider th»l tin of title which cannot be deter- 

e^’ufu! ^ Revenue Of ficer, who is required only to divide the produce which 

"““dlittedly joint or to determine its value. The learned counsel on both 

ZL express their inability to cite any judgment which has a direct> »«' 

. the question before us, but in . view of the wording of S. 144 of 

1 t t Revenue Act which empowers a Revenue Officer to divide or 
the Land 1 ^ ^ twQ or more persona are jointly interested, 

"Tof clause (19) of S. 168, which excludes from the jurisdiot.on of the 

:<*>: si,,*»— 

as empowered t 0 d de{endants to satisfy the Court that Ihe claim 

The onus 1 witHn the 00gn i za nce of a Civil Court, and 

r de ^rega^d rthe provisions of the law indicated above we hold that 
t tv havelaUed to discharge that onus. We consider that it was never 

l ted bv the Legislature that complicated questions of title should 
K° nt dTtemined by a referee or a Revenue Officer, and that the function 
be • ftd to him under the Act is one of a simple nature, namely, to e er- 

"‘“tl Xrfth. "hieh i8 i"" 1 “ “ 

8me Uaro holders in accordance with their respective shares. The 

one of that character. Neither the lan^age 

tZJZZ U. Revenue end no. a. Civi. 

mine whether the produce belongs exclusively to ono par y 

is the joint property of both the parties. . th learn6 d 

We accordingly concur in the conclusion reached by the 

District Judge and dismiss the appeal with costs dimimd . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF 


THE PUNJAB, 

Revision Side. Revenue, 

No. 70 of 192021. (Decided on 17-10-1921.) ' 

Fagan , F.C. 

Rahmat Ali . Applicant 

Versus 

Abdul Rahman and others . Other side , 


Punjab Tenancy Act, S.5 (i) (c)—occupancy rights—acquisition of. 

Where the predecessor-in-interest of the landlord had admitted the correct¬ 
ness of the statement of the ancestors of the tenant to the effect that the land 
in suit had been brought under cultivation in Sambat 1916, (A. D. 1858) and it 
was clear beyond doubt that the latter had been settled in the village with the 
founder. 

Held, that the present tenant was an occupancy tenant under S. 5 (1) (c) 

Revision against the order of Commissioner, Jullundur Division. 

The fac f s of the cas3 appear sufficiently in the judgments of the 
Courts below. I am not prepared to agree with the Collector and the 
Commissioner in their interpretations of the statements contained in the 
parcha tasdiq . That made on 9-2-1882 by the then landlords before 
the Extra Assistant Commissioner definitely admitted the correctness 
of the statement made by the tenant, a portion of which was that he had 
brought the land now in suit under cultivation in Sambat 1916—A.D, 1859, 
That tenant was the legal predecessor-in-interest of the present plaintiff 
and there seems to be no doubt that he settled in the village with the 
founder thereof. The requirements of S. 5 (l) (c) of the Tenancy Act 
are thus established in favour of the plaintiff. I, therefore, accept the 
application and restore the decree of the original Court. RespondentJwill 
pay appellants costs in both appellate Courts as well as in this Court. 

Revision accepted, 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. # Revenue. 

No. 146 of 1920-21. (Decided on 28-7-192]), 

Fagan , F. C. 

Mohant Sundar Singh Applicant 

Versus 

Pt. Chhajju Ram Other side. 

Punjab Land Revenue Act, S. 37—gift of occupancy rights— 
mutation in favour of donee—absence of landlord s consent—no bar. 
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Held, that the absence of consent of a landlord to a gift of an occupancy 
holding is no bar to a corresponding mutation in favour of the donee—vide 
Standing Order No. 23 ; paragraph 11. 

Revision against the order of the Commissioner, Jullundur Division. 

ORDER. 

1. The facts of the case or sufficiently clear from the orders of the 
Collector and Commissioner. 

As regards the effect of want of consent on the part of the landlord 
to a transfer by an occupancy tenant, both officers have overlooked the 
instructions contained in Standing Order No. 23, paragraph 11. The 
absence of such consent is of itself no bar to mutation. 

Nor do I see that there is sufficient ground for holding that the gift 
by Pal Singh in favour of the Gurdwara is tainted with bad faith. 

I accordingly accept the application for revision and direct that 
mutation of the gift be made in favour of the Gurdawara in the name of 
the manager for the time being. 

No order as to costs. 

Revision accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Appellate Side. Revenue, 

No. 18 of 1920-21. (Decided on 17-10-1921). 

Fagan , F.C, 

Guru Atma Sings ... Appellant 


Verszis 

Bab u .. Respondent. 

Revenue Records—adverse entries—suit for declaration in respect 
thereof—cause of action. 

Where certain alterations in the revenue records effected on certain dates 
were not shown to have been made as the result of any lawful proceedings, to 
which the plaintiffs or their predecessors were parties, cause of action for a 
declaratory suit ,to challenge the same could not be said to have arisen on such 
dates. 20 P.R. 1900 Rev. followed 

Punjab Land Revenue Act, S. 13—appeal—suit dismissed on plea 
of limitation alone—reversal on appeal—case to be remanded for 
disposal on merits. 

Where the Appellate Court rejects an appeal merely on the ground of 
limitation, the case should be, remanded by the Financial Commissioner on 
appeal lor disposal on merits when he holds the suit to be within time, 

Revesion agaiust the order of the Commissioner, Jullundur Division. 
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GURU ATM A SIKGH v. BABU. 

ORDER. 

The facts in the case have to be gathered from the lengthy and 
not particularly luminous judgment of the original Court : the Commissioner 
by his appellate order of 26-12-1920 has dismissed the suit of the plaintiff 
(present appellant) not on the merits but on the ground that it is barred 
by limitation. As to this it is to be observed that defendants did not 
plead limitation in the original Court, nor did they raise it in their 
grounds of appeal before the Commissioner. Presumably it was raised in 
the course of argument for the defendants, then appellants. 

As regards limitation, the Commissioner finds, I understand, that 
the cause of action for the purposes of Article 120 of the Schedule of the 
Limitation Act arose in 1903-04, or possibly in 1913-14, so that the suit at 
its date of institution was beyond time under the above Article, which is 
the one applicable to the present case. It appears that certain alterations 
were made at one or other or at both of the above dates in those entries in 
the land records which are relevant to the case ; but it does not appear 
that the parties and certainly not the present appellants (the plaintiffs) 
were parties to any lawful proceedings resulting in such alterations. It 
appears therefore that the principle underlying P.R. Revenue No. 20 of 
1900 is applicable to this case so that the cause of action cannot be 
attributed to either of the above dates. If, as appears to have been the 
case, the Commissioner considered it proper to deal with the question 
of limitation it would have been more convenient if he had framed a 
definite issue on the matter, including in it the question of the date of the 
cause of action, and remitted it to the original Court for trial. This course, 
however, was not followed. I do not consider it needful to adopt it now in 
view of the fact that the cause of action was in the plaint definitely assign¬ 
ed to the rabi harvest of 1919 and the pleadings contain no averment 
definitely contradicting this. 

Under all the circumstances of the case I am not prepared to agree 
that the suit is barred by limitation as held by the Commissioner. 

I therefore accept the appeal and setting aside the Commissioner’s 
order return the case to him for decision of the appeal on the merits. The 

costs of the present proceedings will be costs in the appeal to the Com¬ 
missioner. 



Revenue. 


Applicant 
Other side. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. ^ ^ q{ 192Q . 21 (Decided 0 n 8-6-21.) 

Fagan , F. C. 

Labh Singh... 

Vers us 

° R °T.ambardari—dismissal—Punjab Land Revenue) rule 16 (n) W 
criminal propensities of the Lambardar-summary mquiry unjustif.ed 
— prp nolice reports are not sufficient grounds to act upon 

T a^nissin- a Lambardar the Collector purporting to act under Land 
Reve^u. “ S «S>%, relied on hi. own knowledge, police report and on the 

statement “L contents ofthepol.ee reports as sufficient 

nt requiring corroboration. Oral evidence of police or other, such 

« w tssr anda r 

° f th6i against the order of the^issioner of Lahore Division. 

The order of dismissal which has bU pissed by the Collector .s 
.1 iindar Tj\nd Revenue Rule 16 {ii) \dh 

app ar«n^y criminal proceedines as arc contemplated by Rulei 16 («) («) 
oear^to lmve been taken against him in respect of the aliened crtmm.l 
aP qities which are the grounds of the order. 

PV0P6 The Collector in his rather summary proceeding has, it seems, 
acted. 

(1) on hie own knowledge, 

(2) on police report, and 

/o\ on the statement of Lambardar himself. 

L evidence of police or other witnesses has been recorded and there 
c bPAn no sort of formal enquiry. 

I have no intention rfinsist™ on inol.us .1 judicial evidence or.nan,- 
like full Judicial procedure in cases of this kind, more specia y vr 

*'"? c.‘ „‘country nonce, nod in di.tinctly nddict.d to crime. But .. thi. 

he oroceenidps bar. been ,0 enmmary. Ilia no. proper .0 treat the 

C ’ ef the police reports as sufficient evidence mt reqmrms otrrobo 

“ttn e, v d» oiicc or other, ench ns those oi Z.ild.rs, should have 

! , 'card in corroboration, and. brief record of their statement, made 

.< .ppu^ . »»<«•«»<> o^** *>" ,m,h6r 

fLlTsposal the applicant .ill remain nude, suspen- 

chnrncter and reputation found b, 
H,e Collector criminal proceeding for pmtine him on heavy secur, r 
not been taken. v \ 
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IN 1 BE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PIJE.TAB. 

Revenue. 

Revision Side. v 

No. 152 of 1920-21. (Decided on 12-12 19-1.) 

Fagan* F%C . 

, . Applicants 

Ganesbi and others 

Versus 

. . Other Side. 

Trikha and others 

Punjab Tenancy Act, S. 22 enhencenient of rer.t—well-irrigat- 
ed area—good harvtst. 

In a well-irrigated area, which was not proved to be inferior and 
wherein from Rabi 1916 to Kharif 1920 inclusive, on amaverage, about 10 bighas 
of crops had been matured at each harvest, a malikana of one anna per rupee 
of land revenue was held to be proper in the case of occupancy tenants under 

S. 5 (1) (a). 

Revision against the order of the Commmissioner, Ambala Division. 


ORDER. 

The facts of the case appear from the orders of the Courts below. 

7he defendants tenants are undisputedly occupancy tenants under 
S. 5 (l) (a) of the Punjab Tenancy Act. Nearly the whole of the land 
in suit is well irrigated. The original Court has included a good deal of 
irrelevant or doubtfully irrelevant matter in its judgment. It has refus¬ 
ed enhancement and dismissed the suit on the grounds (l) that the land 
is inferior and (2) that the defendant tenants are indigent. Obviously 
ground (2) is entirely irrelevant. As to ground (l) it is by no means 
proved that it is inferior or so inferior that it cannot pay a malikana of 
2 amas per rupee. It seems extraordinary that the original Court omit¬ 
ted to examine tin entries about the land in suit in the khasrah girdaw^ri 
I am surprised aLo that the Commissioner did not have the omission 
rectified. An abstract of the entries has been obtained and shows that 
from Rabi 1916 to Kharif 1920 inclusive of an average about 10 bighas 
of crops have been matured at each harvest out of a total area of 18 
bighas. The finding of the original court is then quite unwarranted. I 
accordingly accept the application for revision and decree a malikana of 
one anna per rupee of land revenue over and above such land revenue and 


cesses. 

No order as to costs. The case was not by any means satisfactorily 
handled by the original Court. 

Appliction Accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 


Revenue. 


No. 149 of 1920-21, (Decided on 12-12-1921). 


Fagan y F. C. 
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Applicants 

K.dara and others y crsits 

Other Side. 

““punjT.nancy Act. Ss. 5(2) and 22 -occup.ncy rights under- 

acquisition of— malikana. it no rent had been paid 

Where for more than 36 years be ore re were held to have acquired 

iD addition to land revenue and cesses the ten nce to the oon trary, and 

^ - one anna in the rupee 
from six annas decreed by the trial court. . . 

Revision a*ai- st the order oitSe C^issione, Amb -la Dtvtston. 
n ,. • order applies to Revision Cases Nos. l-Ph led ani lr)l which 

The fact - appear <■ <* — 

,h “ TheOeurt ha, mUuuderst.od the rate, of 1853 -vhich it quote, 

■* * S “ d ***“ P " “f; B 1S nol the case lha, the M « • 

for purposes of the tafm baeh. ■ the difference between 

quorate and the second a ~ ^ ^ ^ ^ ^ ^ ^ 

them, 15 /o 16 P>es per big a, w ^ sinc6 1819 the defeu- 

maliknna to fix for tenant The rec ^ m% Wcana. It follows 

dants have been paying at t.vaawr* ^ ^ ^ a3 r6nt ha s been paid in 

that for more than 3G years bafo there i3 nothing to rebut the 

addition to land revenue and a33ii * satisfy the requirements of S. 

consequent presumption that the occupancy tenants under 

r al^ ...«>. -*»- - '“ d ™ v ““ *° 4 

cesses. A} plication Accepted. 


, \_A W W V V/ « —— — 

Both of these were revenue rates used 
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Revenue Rulings 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Reenue, 

No. 4 of 1921-22 (Decided on 18-2-1922) 

Casson , F. 6 . 

Bhagwan SiNGH and others .. Defendants-Appellants. 

Versus 

Ram Narain Singh and others. Plaintiff •Respondent. 

Punjab Tenancy Act, Ss. 68, 22, 24 and (19)—scope and appli¬ 
cation of S. 68—discretion ot court under S. 24—compensation for im¬ 
provement outside tenancy, whether may be allowed—assessment of 
compensation. 

No doubt, S. 68, which, in certain cases, renders payment of compens.- 
tion obligatory, deals only with improvement, made on a tenancy, but the defi¬ 
nition of improvement [S. 4 ^19)] clearly includes, provided certain 

conditions apply, improvements not actually executed on the 
tenancy. Again, S. 68 limits the discretion allowed by S. 24 read 
with S. 22, but does so in favour of the tenants, and S. 24, in no way 
enables landlords to claim enhancement as of right, even where S. 68 
does not apply. In fact, except for the limitation in favour of the tenant 
imposed by S. 68, the court has full discretion in applying S. 24, 

The underlying principles of S. 68 may be applied when exercising 
the discretion given by S. 24. Compensation, therefore, may be allowed for 
a well, which, though not built on the tenancy, is yet intended and 
used for the benefit thereof and such compensation may be calculated at 
—1/10 of the gross produce. 

Appeal against the order of the Commissioner, Jullundur Division. 

ORDER. 

Bhagwan Singh appeals regarding two points (i) against en¬ 
hancement of rent; (ii) against the decision not to allow compensation 
lor improvement in the share of a well constructed outside the 
limits of the tenancy. 

I decline to interfere on the first point. The Commissioner has 
concurred with the original Court except that he has reduced the 
nhancement of rent to 9 annas trom present -/6/- instead of -/10/- 
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from present -/C . Thus he has concurred with the original Court 
that an enhancement to 0-9-0 is justified. I agree, and in view of 
the concurrence to this extent of both the Courts, I do not consider 
it necessary to discuss the arguments, specially as the amount of 
money involved is so petty. The Commissioner had made a provision 
in favour of the appellant-defendant as regards further enhancement 
I make no comment as to how far this is binding on any Court 
trying a subsequent suit for enhancement, as the matter is not 
before me. I reject the appeal against enhancement of rent. 

Now as to compensation for the well, the Commissioner has 
confirmed the finding of the Assistant Collector, but I hardly think 
that this matter has been thoroughly considered. No doubt, S. 68, 
which, in certain cases, renders payment of compensation obligatory, 
deals only with improvements made on a tenancy ; but the definition 
of improvement [S. 4 (19) clearly includes, provided certain conditions 
apply, improvements not actually executed on the tenancy. Again, 
S. 68 limits the discretion allowed by S. 24 read with S. 22, but 
does so in favour of the tenants, and S. (24, in no way. enables 
landlords to claim enhancement as a right, even where S. 68 
does Dot apply. In fact, except for the limitation in favour of the 
tenant imposed by S. 68, the Court has full discretion in applying 
S. 24 

The principles governing, compensation for improvements, are 
laid down in Punjab Record (Revenue), 2 of 1921, and need not be 
recapitulated. No particular mention is made in that ruling of 
cases outside the scope of S. G8, but it is, in no way, inconsistent with 
the ruling to apply its underlying principles, when exercising the 
discretion given by S. 24. The main principle, as set fourth in the 
ruling, is that, before the rent of an occupancy tenant is enhauced, 
he should receive, in respect of any improvement made, such a sum 
as will, in spite of the enhancement of rent, enable him to recoup 
himself completely for his capital expendi'ure plus interest, in the same 
time, as he would have eo recouped himself, had no such enhance¬ 
ment been made. This ruling is absolute where S. 68ap|lies; and 
practically it is very difficult to say. in any particular case to what 
extent S. 68 is or is not applicable in cases like the present one. The well, 
it is true, is not built on the tenancy, but it was intended for and is used 
for the tenancy in so far as it belongs to appellant, and. in so far as 
its water irrigates the land of the tenancy, such irrigation is an improve¬ 
ment on the tenancy. Thus even where a Court has a free scope for 
discretion, it is wise to apply the principles laid down in Punjab 
Record ruling above quoted. Probably, the Courts would feel more 
sympathy towards the tenant in cases, where the landlord is using the 
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improvement as a lever for exacting an enhancement of rent ; but the 

bTanV^^n Ckimf ° r 00 apnn^ition is not confined to such cases 
but apphe, , n all cases, where the tenant has spent money on inoprove- 

men ts h x tafj)n thit he wiU be able re3()lxp himself withoat 

being called on to pay extra rent. 

The first Court, mentions decisions by the Commissioner of Ambala 
fallowing compensation for wells constructed outside the limits of 
tenancies on the ground that the landlord gets nothin- when the ten 

Th'riine S ’f Whil9 the ,rriS!ati0n CaU be * t0PPSd against rha landlord’s w Tsh. 

This line of argument may be true enough in cases of emotion hnt h 
no application under the circumstances of the present ease. Admittedly 
P am iffs own the whole of the village and have admitted before me that the 
appel ant has no holdings except that, now the subject of dispute Defendant 
appellant has 18th share in the well ; and as long as he ratlins Ihat share iJ' 

is obvious that he will use the water for this particular land Tf h n u-' 

share even then the water must be used on some land belonging opTanttf" 
whether this particular land or other land. Apart from this surest ! 
be contended that for the time being, at ly rateT Z 

directly beneficial to it. r bold .ha, ,h, is 

In this case, No. 4, the well cost R^. 700 and it was constructed 
““ years ago ; and Bhagwan Singh appellant has i/sth share p u Zb 
Record ruling 21 of 1921, was passed in dealing with the revimon Zm 
an order passed by myself as Conamissioner of Ambala. In hat narT 
cular case ! adopted MOth of the capital cost as the proportion due 

compensation to the tenant on the ground that 1 to 10 fairly represented 
e shares in the particular case of the landlord and tenant in the 

jn-oduce of the tenancy as represented by thereat on the one hand ^ 

e balance left to the tenant on the other, and naturally, the Financial 

eeeh cT”" " 0, ““ “ d »'" ^ ^ 

i, wretgiyTsth o‘j“ ° f t: ". ro » ort ‘tat the revenue 

„ ™ g Sr ° SS Pr0duCe; bufc aliowin ^ for increased prices since 

,hat ‘I 0 »' ta-duce 0 , ,» acre of Tv TiT.ta o' „‘d 

°* “f” 0 ^laud abet 25 difference 15 . These figures ail o”er. 

espond to about ten times the revenue assessed. The tenant in thi- 

ofthZwell^His 9 4 c 13 M kaUalS ° f tauaucy from his 18th share 
interest at 6 nZL f i expenditure was 700/8-88; and alloying for 

incre.ee in rent is J-W W* ”““ Ped h ‘““ If 6 some 10 The 

annas the eutn dee ^ 28/107 , 8.20 R, ’ “ ' S ' in “ Kd *' 107 

.ua ti i hTw/.r* n,ation “ d tho ' viu “* ^ 
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LAHORE HIGH COURT. 

Appellate, 

No. 914 of 1919. (Decided on 3-1-1922) 

Scott-Smith and Harrison , JJ . 

Chuha and others 

Vpi's us 

Asa and others 

Punjab Tenancy Act, S. 77 (3)- P roviso- applicability. 

Wh.,. ». L-dlori. 

a right of occupancy in a certain land, thej na,'ing that the question 

"hethlr 6 o ecu pa n cy 9 1 en ants' ‘had ‘“ost their rights or not was not^ triable, by 

for presentation to the Collector, 


Appellants 

Respondents 


Second appeal from the decree of the 


TKctriYt 


Judge, Hoshiarpur. 

Appellants by Mr. Sundar Das. 

Respondent :—by Mr. C. L. Gulati. 

JUDGMENT. 

Scott-Smith J —The facts of the case, out of which the present second 
appeal arises, are given in the judgment in chambets of Rattigan, C.J., 
of the 20 th October 1919, by which he referred the case to a Division 
Bench. The questions for our ccnsideration are 


(l) Whether the plaintiffs, who claim to hold under a lease from 
the occupancy tenants cf the land in question, are tenants of the landlords, 
defendants-appellants. (2) Whether it is open to the Civil Courts, even 
if they had jurisdiction to enteitain the claim, to decide the Question 
whether the occupancy rights originally enjoyed by defendants 17-20 ha 
terminated, and (3) whether the Civil Courts can decide the question 
whether the lease granted by the occupancy tenants for a period often 
years is invalid under the provisions of the Tenancy Act. 

In Kesar Singh v. Mangal Singh (l) a Division Bench of the Chief 
Court held that the lessees of land held by occupancy tenants are not 
themselves the tenants of the landlord, but a contrary view was held by 
Sir Michael Fenton, Financial Commissioner, in the case reported as 
W’aswa Singh v. Mahana Singh (2). We do not find it neoessary to de¬ 
cide at present which of these views is correct, because, in our opinion, 

it was not open to the Civil Courts to decide whether defendants 17-20 
had lost the occupancy rights which they originally had in the land, 


(1) 84 P. R. 1913. 

12) 1 P. W. R, 1916 (Rev.) 
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having regard to the proviso to S. 77 (3) of the Punjab Tenancy Act 
which lays, down that where in a suit cognizable by and instituted in a 
Civil Court it becomes necessary to decide any matter which can under 
this sub section be heard and determined only by a Revenue Court, the 
Civil Ccurt shall endorse upon the plaint the nature of the matter for 
decision and the particulars required by 0. 7, r. 10, Civil Pro¬ 
cedure Code, aid return the plaint for presentation to the Collector. 
The proviso also lays down that cn the plaint being presented to the Col¬ 
lector, the suit should be heard either by him or by an Assistant Col 
lector of the first grade according as the value exceeds Rs. 1,000 
or not. Now a suit by a tenant to establish a claim to a light of occupancy, 
or by a landlord to pi eve that a tenant has not such a right, is exclusively 
triable by a Revenue Court under S. 77 (3) (d) of the Punjab Tenancy Act. 

In the present case, the landlords allege that the occupancy tenants 
have no longer a right of occupancy in the land in question, they having 
lost that right in accordance with the condition appearing in the wajib- 
ul-arz. It was, therefoie, necessaiy to decide in the present case whether 
the occupancy tenants had lost their right or not. Issue No. 4 was 
accordingly framed by the trial Court. The trial Court and the District 
Judge concurrently held that the occupancy tenants had not lost their right, 
in other words, that they had a subsisting right of occupancy. This, in our 
opinion, was a matter which they had no jurisdiction to decide, having 
regard to the proviso to S. 77. 

We, therefore, accept the appeal and direct, in accordance with the 
provisions of S. 100 (3) of the Punjab Tenancy Act, that the decree of 
the Munsif, first class, dated 1st August 1918, be registered as that of 
an Assistant Collector of the first grade in the District of Hoshiarpur. 
The records will, therefore, be returned to the District Judge who will return 
the appeal hied in his Court to the appellants in order that they may 
institute it in the Court of the Collector. Costs in this Court will be 
costs in the case. 

Appeal accepted . 

IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Revision Side Revenue- 

No. 80 of 1921-22. (Decided on 1-8-1922). 

King , F C. 

Fardar Singh .. ... .. .. .. . Applicant 

Versus 

Lal Khan .. .. ... .. ,. Other side. 

Punjab Land Revenue Act, S, 3—exchange of land not detri 
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mental to the party backing out of a transaction—Collector should 
sanction mutation. 

Where the party to an agreement of the exchange-of land admittedly 
tries to back out, and the exchange does not appear to be detrimental to him, 
mutation must be sanctioned in favour of the other party. The. effect of 
the order of mutation is not to make any transfer of land or, in any way, to 
alter the position of the parties inter se, but merely to enable the party in 
whose favour it is passed to take legal proceedings to enforce the agree¬ 
ment. 

Revision from the order of Commissioner of Rawalpindi Division. 

ORDER. 

Casson, F.C ,— 3rd Mat/, 1922) —R9spDndent, it appears to 
me, has backed out of a transaction to which he had agreed and which 
he had given effect to. He may later on have thought that he could 

get a better bargain as Sardar Singh, applicant, may have failed to keep 
a promise as to payment of money. If, however, the case had been 
an ordinary mutation case, I have lithe doub f that Sardai Singh would 
have succeeded and that Lai Khan would have been left to seek his 
remedy in the Civil Courts. 

The mere sanc f ioa to the exchange given by the Collector would 

not hav<t effecte? the mutations which seen t; be iu dispute. Jfc would 
merely have removed a legaf obstacle to the exchauge and, n my opinion 

under the circumstances, the Collector should have sanctioned the exchauge, 
qai Land Alienation Act, if he sa.v no objection to it, and left the 
parties then to fight the matter out on the lines of an ordinary mutation 
case. I do not think that either the order of the Collector or that of 
the Commissioner sufficiently deals with the matter Proper order will 
be I think, to remand the cas9 to Collector for fresh decision after 
considering whether there is any objection to the exchange 'supposing 
as alleged that it was actually agreed to by the parties and has actually 
taken place. 

ORDER, 

Kin</ % F.C • ~(lsl August 7.922.)—Mr, Casson’s order of the 
3rd May, 1922, will be read as a part of this order. Lai Khan who 
was present to-day admits that he is in possession of the land given to 
him in exchange by the petitioner, Sardar Singh. Also that Sardar 
Singh has bricks upon his, Lai Khan s, land, which Sardar Singh has 
taken in exchange. Intervener, Ch. Shahbaz Ali, who is represented by 
his son, Ch, Sultan Ali. denies that the exchange has actually taken place. 
But, iu the face of Lai Khan’s statement, I think, his denial is futile. I 
agree with Mr. Casson in thinking that. Lai Khan denied the exchange, 
because, he wanted to back out of the transaction. 
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It dees not appear that the exchange is at all detrimental t 0 Lai 

Khan and except for Lai Khan’s denial, the exchange would undoubtedly 
have been sanctioned. I do not think that Lai Khan should be allowed 
to repudiate his transactions in this way. I shall, therefore, accept this 
application and, cancelling the order of the Deputy Commissioner, I shall 
sanction this exchange of land. I note here that the effect of this order 

will not be to make any transfer of land or, in any way, to alter the 

position of the parties inter se. The only effect of this order will be 

to enable the petitioner to take legal proceedings to enforce the agreement, 

which has been arrived at between him and Lai Khan. I do not think 

that the petitioner is responsible for this litigation. The person really 

responsible appears to me to be, intervener, Ch. Shahbaz Ali. I, therefore, 

direct that Ch. Shahbaz Ali shall pay the costs of Saraar Singh 
throughout. 

Application accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


Revision Side 

No. 


Mst. Aso 


PUNJAB. 

56 of 1921*22. (Decided on 9-2-1922), 

Cass on, F. C. 


Revenue. 


Applicant 


Vers us 

J agdip Singh and another ... .. .. Other Side. 

(i) Punjab Tenancy Act, S. 84—Revisional powers of the 
Financial Commissioner—orders of Courts below not sound in law but 
substantial justice done—no interference in revision. 


Even if the orders of the first Court and of the Commissioner are not sound 
in law, the Financial Commissioner, on revision, is not bound to interfere 
where substantial justice has been done. 

(ii) Punjab Land Revenue Act, Ss. Ill and 158—scope of— 
suit for partition of holding—when maintainable in Civil Court. 

The partition procedure under Land Revenue Act provides for the partition 

of bolding by executive procedure without the necessity of a suit in a Revenue 

or Civil Court and S. 158, Land Revenue Act, bars the jurisdiction of Civil 

ourts in partition cases, in all cases which a Revenue Officer is empowered by 

that Act to dispose of. But where it is impossible for a plaintiff to get partition 

of the defendant’s holding under S. Ill, Land Revenue Act, there is nothing to 

prevent a suit being brought for partition and the jurisdiction of Civil Court is 
not barred in such cases. 

(iii) Punjab Tenancy Act, S. 77 (3) (i)—cultivator holding land 

partly in occupanny rights and partly without occupancy rights—holding 

constituting one tenancy—suit for partition—jurisdiction of Revenue 
Court. 
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Where a cultivator holds the laud in dispute partly in occupancy rights 
and partly without occupancy rights and the holding constitute one tenancy-* 
narcel of land held by a tenant of a landlord under one lease or set of condi¬ 
tions held? that a suit to ejeet the defendant from the portion which she 
cultivates as a tenant-at-will (after determination of the area over which she 
holds non-occupancy rights) is cognizable by a Revenue Court under S. 77 (3; (i). 

Revision from the order of Commissioner, Ambala Division. 

ntmTT.T*. 


The facte of the case are fully as follows : 

Mat. Aao, defeadait, hoi Id the land in suit under plaintiff as land¬ 
lord. This land consists of a holding, over half of which defendant is in 
possession as in occupancy tenant, while of the other half she is in culti¬ 
vating possession as a tenant-at-will. 

Plaintiff a:>w seeks to eject her from the portion which she culti¬ 
vates as a tenant-at-will, but the portions comprising the occupancy and 
non-occupancy have never been physically defined, hence the real point 
at issue is the determination of the area over which Mst. Aso holds aon- 
occupancy rights only. 

Defendant originally held all the land in occupancy right but fell 
into arears of rent; and, in consequence, a decree was passed against her in 
1896, ejecting her from half of the occupancy tenancy. The order did 
not specify the definite area which she was to vacate. The plain‘iff 
subsequently issued a notice of ejectment on the defendant respecting 
half of the land and received formal entry in June 1918, but in practice 
the plaintiff was no better off. He then proceeded to apply for partition 
under S. Ill of the Land Revenue Act, but failed to obtain the assis¬ 
tance he sought, the case not coming within the purview of that section. 
He then brought a suit in a Civil Court. The Munsif held that, owing to S, 77 
of the Tenancy Act, the suit would not lie in a Civil Court. He then 
brought his case, claim for possession through partition before the Sub- 
Divisional Officer, Rupar, as a Revenue Court. Defendant resisted the claim 
on the ground that the holding was joint, and she could not be ejected 
until it was legally determined over what area her status is that of a tenant- 
at-will only, and disputed the competency of a Revenue Court to determine 
ti at question. The Sub-Divisional Officer held that the plaintiff was 
entitled to eject defendant and proceeded to determine the area from 
which she was to be ejected. This he did by sending the Tahsildar to 
divide the land into two portions, as fairly as possible. Lots were then 
drawn, and a decree for ejectment was passed in respect of the lot which 
fell to plaintiff. 


The Collector, on the appeal coming before him, reluctintly held that 
the Assistant Collector had really been partitioning the land under 
Chapter 9 of the Laud Revenue Act, a course which had already been held 
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to be inapplicable, and he was doubtful whether any remedy existed for 
the state of affairs produced by the order of 1896 unless that order were 
revised. 

The Commissioner restored the order of the Assistant Collector holding 
that Assistant Collector had rightly disposed of the matter under S. 77 
(3) (2) of the Tenancy Act. 

It will be seen that all the three lower Courts are in agreement on 
one point, viz. % that plaintiff is in a very unfortunate position if unable 
somehow or other to find a remedy against defendant’s obstructive tactics. 

The Commissioner has restored the order of the first Court which 
does provide the desired remedy. Even supposing that the orders of the 
1st Court and of the Commissioner are not sound in law, the Financial 
Commissioner on revision is not bound to interfere, and in practice does 
not interfere where substantial justice has been done. This alone would 
be sufficient ground for not interfering, as I fully agree that the plaintiff 
had a real grievance. 

The Collector, however, on appeal could not be guided by such con¬ 
siderations and had to give his decision according to his view of the law. 
I am not at all sure, however, that his view was correct. 

The partition procedure under the Land Revenue Act, provides for the 
partition of holding by executive procedure without the necessity of a 
suit in a Revenue or Civil C >urt, and S. 158, Laud Revenue Act, bars 
the jurisdiction of a Civil Court in partition cases, in all cases which a 
Revenue Officer is empowered by this Act to dispose of. 

The jurisdiction of a Civil Court is thus not barred in the present 
case, for it has been expressly decided that it is impossible for the plaintiff 
in this case to get partition of the defendant’s holding under S. Ill, Land 
Revenue Act. 

A reference to S. 54, Civil Procedure Code, and to 0. 20, r. 18 

and to the words “or otherwise” in S. 110, Land Revenue Act, support 
the view that there are means of securing partition other than under 
S. Ill, Land Revenue Act. Normally a plaintiff with a cause of action 
as in the present case could bring a claim for partition whether against 
a co-sharer or for partition of his tenants’ holding. He is barred by 
S. 158 in getting the aid of a Civil Court for partition of a joint holding. 
He is not barred by that section from getting his tenants holding divided 
into component parts. The claim accordingly was preferred in a Civil 
Court. That Court, and in my opinion quite rightly, held that its jurisdic¬ 
tion was barred by S, 77 (3) of the Tenancy Act. The suit is clearly one 
under S. 77 (3) (t) of the Tenancy Act, provided the whole of defendant’s 
holding can be called a “tenancy.’' A tenancy “is a parcel of land held 
by a tenant of a laadlord under one lease or set of conditions/* In view 
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of the fact that the origi ml parcel oi land has never bee. divided 
physically into two holdings, and as, moreover, the whole defence » based 
on'the allegation that the holding is one holding, and defendant has 

obstructed its division into its component parts of occupancy and non- 

occupancy land, I hold that the holding is one tenancy and that a 
Revenue Court has cognizance. Revision rejected. 

Having granted a decree (he Court shculd, no doubt, in framing the 
decree, have complied with S. 54 of the Civil Procedure Code-Chapter 
]X <f the Land Revenue Act wculd then have applied. 

No injustice hie, hcwever, resulted from the method adopted. 

Revision rejected. . . . . , 

L/ A O A*/> 1/J/ 1 T on 


Revenue. 


Applicant 


Other side 


IN THE COURT OF TEE FINANCIAL COhlhUSSIO. UR OF THE 

PUNJAB. 

Revision Side. 

No. 28 of 1221-1022. (Decided on 11-2-1922). 

Casson, F%C. 

Ghani Ahmad 

Versus 

Amin Ciiand and others 

Punjab Tenancy Act, S. 14-Practice— Revetue Courts are bound 

to follow Civil Courts in recognition of a person s status 

Where a decree exists in plaintifFs favour for possession as a mortgagee- 
landlord the decree in effect recognize* his status as mortgagse owner and his 
title to be put in possession. The decree does not create his status but merely 
rocognises his status, The Revenue Courts arc oound not to deprive persons of 
rights recognised by the Civil Courts. So, where a Civil Court has recognised 
plaintiffs status the plaintiff is entitled to claim dues under S. 14 

1 P.R 1893, (Rev.,) 82 P. R. Ife94; 4 P.R, 1901, Rev. 13 P.R. 1901 Rev. 6 P.R. 
1900 Rev. referred. 20 P.R. 1917 distinguished. 

Revision from the order of Commissioner, Ambala Division. 


ORDER. 

The cl iims in these eight cases Nos, 28 to 35 are against different 
defendants, but Amin Oliand and Bhagwana are pro forma defendants in 
all cases and sole defendants in one case No. 35, The only respondents 
who have appeared or are represented by counsel are Ausaf Hussain and 
Kburshed Hussain, the defendant-respondents in this case No. 28. This 
order will dispose of the main facts in all cases. 

The facts are given in the judgment of the lower Courts and the 
claim, as framed, is based on the allegation that the decree obtained by 
plaintiffs predecessor was exteuted and formal possession was obtained m 
June 1914. The Courts have dealt with the oase on this question whether 



11 


GHANI AHMAD v. AMIN CHAND 


possession was or was not obtained, and following ruling Punjab Record 
20 of 1917, the two appellate Courts have held that possession cannot be 
considered to have passed, and, consequ sntly, they have rejected his 
claim. 

The Assistant Collector held that the case was distinguishable from 
KhubRam v. Surat (l) and that there was enough evidence to show that 
possession had passed. I thick that this finding was probably coiiect, 
especially in the case of Bhagwana. This man even preferred an appeal 
to the Collector against the mutation of ownership decided in favour of 
plaintiff’s predecessor. The Collector rejected that appeal some few 
months before his decision in the present case, nanely, on tb.e 7th of 
January 1921. In the case of Ausaf Hussain and Khurshed Hussain the 
evidence would have been stronger had Abid Hussain s signature been 
proved and had the Collector supported the Assistant Collector, I should 
not have interfered on revision. (Compare the decision of Sii John May¬ 
nard in Revenue Cose Mo, 156 of 1919-20, on Collector Ambala's appeal 

ca.se No. 42 of 1918.) 

On the other hand, in the present case I am not prepared to upset 
the findings of the two appellate Courts on this point whether as a fact 
possession, formal or otherwise, had passed. I notioe, however, that Com¬ 
missi )ner has misinterpreted plaintiff’s application of 1920 for 11 aqauji 
qabza . No such inference as he has drawn against plaintiff can be drawn 
from the application, which i L self asserts symbolical possession. There is, 


however, another aspect of the case, which is raised inferentially in para- 
gi aph 11 of the application for revision and in the arguments of the coun¬ 
sel and also in paragraph 3 of the appeal to the Commissioner, namely, 
the application of S. 14 of the Tenancy Act. The Commissioner has 
given no decision on this point. A reference to S. 14 of Tenancy Act also 
now appears in the heading of a 11 the plaints, but the words appear to have 
been added later, when it was thought expedient to urge this section be¬ 
fore the Commissioner. The plaint is based on formal possession and in 
view of the necessarily formal character of that possession and the pr - 
nouncement of the Munsif cn the two occasicns of applications for execution, 
it is difficult -o criticize p la inti ff’s action in relying cn such supposed for¬ 
mal possessions, and natural ly in such cases actual possessi n cannot be 
given by a civil Court, Before plaintiff could get actual possession, he 
would have to eject tenants under the Tenancy Act. The Commissioner 
does not seem to have realized this. On these grounds I do not think 
that an alternative claim under S. 14 is so inconsistent wiih the plaint 
as to render it improper to consider this ground, nor has this objection 
been advanced before me by respondents’ counsel. Under S, 14 plaintiff’s 
claim would be that he is entitled to dues as if he was in fact the 
landlord and as if defendants were his tenants. As regards the reve- 
;(1) 20P.R.1917, 
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nae papers, in the proprietary column we have plaintiff s name and in the 
tenancy column the name of one or more of the defendants, but there is no 
entry of rent paid to plaintiff, and in fact the papers show that rent is 
not paid to the plaintiff. The presumptions raised are that the plaintiff 
has proprietary right, and that the persons entered in column of cultivation 
are in cultivating possession, but the papers give no presumption of 
tenancy. Thus we have distinct presumption of proprietary right. We 
also have the fact that decree exists in plaintiff’s favour for possession as 
a mortgagee-landlord. This decree in effect recognises his status as 
mortgagee owner and his title to be put in possession. The decree does 
not create this status, but merely recognises the status. The revenue 
Courts are bmnd not to deprive persons of rights recognized by the oivil 
Courts and the civil Courts have recognized plaintiffs status, and as long 
as that status is not nullified in some way, I consider that the revenue 
Courts should concede the logical sequence, namely, that plaintiff is entitled 
to claim dues under S. 14. It has been alleged before me that execution 
of the decree is time barred. This is not the case, as far as I can see, 
limitation runs from the date of the final decree of the Chief Court 
which is dated the 7th September, 1917, and the claim was put in on the 9th 
of August 1920, so execution was not barred by time on that date. Plain- 
tiff also applied for execution again on the 13th of August 1920 within 

three years of theOiief Court's order, s) he appears to have another 
three years. Plaintiff on his allegations seems to be the person immediate¬ 
ly entitled to the use and occupation of the laud . ,Qhuna Mai v . Ghanda 
Singk (2\ In that case plaintiffs claimed that they had a title by mortgage 
and that they had obtained Dakhilkhirijj and that defendants prevented 
them from showing. All these elements are present in the present oa9e with 
the addition that plaintiff has obtained a decree from the civil Court. 
He should be none the worse off for having obtained a deoree, even 
supposing he has not ex ecuted it effectively. Thakar Das v. Kanhaya (3) 
held that a decree-holder (in that case he had executed his deoree) 
could claim dues under S. 14 for the period between the institution of 
his suit and his actually obtaining possession under the deoree. The suit 
was originally instituted in a civil Court but on appeal the District Judge 
held that the suit was under S. 77 sub-s)ction (3) (n) and referred it to 
the Chief Court under S. 100. The Chief Court held that it was a 
Revenue case, clearly considering S. 14. applicable. The Financial 
Commissioner heldithat the plaintiff was certainly the landlord for purposes 
of S. 14 and entitled to recover dues for the period in question. Now 
transfer of possession by means of execution ooulJnot have had retrospeo 


(2) 82 P. R. 1894. 

IQ) I P, R. 1893(Rev), 
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tive effect. Hence the claim in this case to the benefit of S. 14 must 
have rested not on possession but on title already existing at the date of 
the institution of the suit and recognized by its decree. Gobind Ram v % 
Baht (4) also supports the view that it is not necessary that the landlord 

should ever have had possession. Gurdas v. Hissan. (5) is also in favour 
of the plaintiff and incidentally shows that it is not the business of the 
revenue Courts to reopen matters already decided by competent civil 
Courts. The language used in the ruling appears, moreover, to imply 
that though the plaintiffs in that case had got a decree in 1895 entitling 
them to possession, they had not executed it. Still they were held entit¬ 
led in 1901 under S. 14. Mul Chani v. Mul Chand (6) is also in plaintiff's 
favour. It reads “the case must be dealt with on the above-mentioned 
basis that by the decree of 1893 the plaintiff was put in the position of a 
landlord.” For these reasons I think that plaintiff is entitled to a decree 
On the strength of S. 14. 

As regards ruling Khub Ram v. Surat (1), I may observe that in that 
case the plaintiff’s whole claim rested on the allegation that he had 
taken formal possession. The ruling would be applicable, supposing the 
plaintiff was now suing to eject respondents from the land, but he is not 
suing for this, but merely for certain dues, and it does hot really matter 
whether he has obtained possession or not as long as the status given him 
by the decree subsists. I accept the application for revision and restore 
the orders of ths Assistant Collector in all the cases. Parties to bear their 
own costs. 

Revision accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellale Revenue. 

No. 36 of 1921-2 3. (Decided on 8-5-1922). 

Cas son, F.C . 

Amaj* Singh Appellant 

Versus 

Harnam Singh Respondent. 

Lambardar —creation of new post—existing Lambardar obnox¬ 
ious income from the village quite sufficient to support two. 

Where the existing lambardar was most obnoxious to a large section of the 

village, who owned nearly 15 1 /. squares out of 42 squares and the revenue and 
abiana was quite sufficient to support two lambardars, appointment of a second 
Lambardar was held to be justified.! 

Appeal from the order of Commissioner of Multan Division, 

(4) 4. P. R. 1901, Rev. 

(B) 13 P. R. 1901, Rev. 

16) 6. P.R. 19 OB, Rer. 
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ORDER. 

This case reveals continuous dissension in the village and refusal on 
the part of the Gils to recognize Harnam Singh as a suitable Lambardar to 
represent them. From time to time they have attempted to get a separate 
Lambardar for their own tribe, but without success until last year when 
Mr Abbot approved the proposal of the Collector to appoint an extra 
Lambardar for the 15 squares held by Gils. An appeal was preferred 
against this order and in view of the fact that it appeared that the ex.stmg 
Lambardar had not been given an opportunity to represent this case before 
the Commissioner, my predecessor made over the appeal to the Commis- 

sionor for disposal with puvers to pass a fresh order. Thereupon Col. 

Elliot disposed of it and decided that no additional Lambardar should be 

appointed, and it is against that ord or that the present appoal is made. 

It is manifest, I think, that the position must necessarily have become 
-much more acute in conssqusnce of the order passed by Mr. Abbot. 
The Gil Jats would have expected a hearing of that order to have at least 
succeeded in obtaining their desire and the disappointmont in having to 
remain under Hirnam Singh will be proportionately all the greater. The 
Commissioner’s order is also based on incorrect data. He says that no 
increase has taken place in the land revenue or elsewhere to call lor another 
Lambardar nor has the size of the Ohak increased. As a matter of fact 
the revenue has increased as shown in Mr. Penny’s order of tho 27th 
January 1922, and is now estimated to bo more than half as much again 
as it was in the year 1920-21 and the squares now amount to 42 against 24 
when Harnam Singh was first appointed. The last order rejecting applica¬ 
tion for an ad Ltional Lambardar appears to have been passed in March 

1911. The revenue was then Rs. 1,493 with an abianci of Rs, 4192. 
is now likely to be Rs. 3,100 with an nbiana which is at least Rs. 4.749 

and may bo mire. This, however, is not th) cModeration, whmh should 
settle the matter; On administrative grouids, I consider that the position 
is impossible. Here we have a large section of the village nearly lo 
squares out of 42 squares, to whom tho existing Lambardat is most 
obnoxious. Efficient administration can hardly bo expeoted under such 
circumstances and as the amount of the land revenue a id abinn% is quite 
sufficient to support two Lambarckrs, I see no reasoa why au extra Lam ar 
dar should not be'appointed and the village placed on the same footing as 
nearly all other Ohaks, namely, being provided with atleast two Lambardars. 
I accept the appeal and restore the order passed by Mr. Abbot, t.c., 
a second Lambardar will be appointed. It will be for the Collector to 

determine the person who is to be appointed. 

Appeal accepted . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

Revision Side. Revenue. 

No. 253 of 1920-21. (Decided on 2-8-22) 

King, F» C. 

Har Das Applicant 

Versus 

Lal Singh Other side . 

Punjab Land Revenue Act, S. 37—death of occupancy tenant— 

mutation should be in the name of the landlord. 

Where the last incumbent of an occupancy holding is proved to be dead, 
the land should be shown in the name of the landlord, that is to say that th© 
right of occupancy should be deemed to be extinct. 

Revision against the order of the Commissioner, Ambala Division. 

ORDER (16th May, 1923.) 


The question for decision was whether in the absence of Ram ChaDd, 
occupancy tenant, mutation should be effected in favour of his cousin 
Har Das, by adoption or whether the occupancy rights should be extin¬ 
guished. The Assistant Collector decided in favour of extinction. The 
Collector decided in favour of Har Das. The Commissioner has restored 
the Assistant Collector's order. 

While the appeal to the Commissioner was pending, the Collector 
pointed out that Ram Chand was still alive, and that he was not 30; his 
name should not be removed from the papers. The Commissioner 
refused to accept this view. 


It seems to me that if Ram Chand is alive there is no reason why his 
name should be removed from the revenue papers. It is not for the 
Revenue Officer to go into the question whether Ram Chand has forfeited 
his rights or not* That is a question which a Court must decide. The 
Revenue Officer has only to decide whether or not Ra a Cliaad is alive. If 
Ram Chand is alive, then there should be no mutation. If Ram Chand is 
dead, then the question arises whether the occupancy rights art 
extinguished or whether they pass to Har Das, the adopted son of Mst. 
Kasturi Ramji’s widow. Notice must issue to both parties. 

ORDER. ( 2nd August 1922.) 


My order of the 16th May, 1922 will be read as a part of this order. 
The parties agreed in stating that Ram Chand is not alive and that 
he died about four years ago. It is obvious, therefore, that his name 
cannot appear in the records. I agree with the Commissioner in 
thinking that in default of Ram Chand’s name the land should be shown 
in the name of the landlord, that is to say, that the light of occupancy 
should be deemed to be extinct. I see no reason to interfere. The 
petition isj therefore, dismissed. 


Petition dismissed . 
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IN THE COURT OP THE FINANCIAL COMMISSIONER. OP THE 

PUNJAB. 


Revision Side. 

No. 94 of 1921-22. (Decided on 3-8-192fi)> 


Revenue. 


King , F. C\ 

Lakhmi Chand and others Applicants 

Versus 

Khan Mohammad and others Other side. 

(i) Punjab Tenancy Act, S. 9—lapse of time—no acquisition of 

occupancy rights. 

Held, that mere lapse of time does not confer a right of oocupancy. 

(ii) Practice— pleadings - plea raised at a late stage. 

Where plea of non-joinder of parties was not raised in any of the pleas but 
was raised in the revision Court, held, that at such a late stage the point 

should he disallowed. 

Revision from the order of Commissioner of Multan Division. 

ORDER. 

The points raised in this case are quite different from those raised 
in case No. 21 of 1921-22. I would not have issued notice to the res¬ 
pondent, if I bad not been misled by the fact that the parties come from 
the same village, and the disputes in both cases are as to rights of occu¬ 
pancy. I entirely agree with what the Commissioner has written that 
mere lapse of time does not confer a right of occupancy, and I see no 
reason to interfere with the order of the Collector. The petition for 
revision is therefore rejected- The point raised by my predecessor that 
all the landlords have not been made plaintifls has not been raised m 7 
of the pleas, and I am not prepared to entertain it at this stage of the pro¬ 
ceedings. petition rejected. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. _ „„„ 

. . 0 ., Revenue 

Revision aide. 

No. 133 of 1921-1922. (Deoided on 8. 8. 1922.) 

Casson, F.C. ^foner 

QULiAM MCSTAFA 

Versus 

Fazal Din and others. . " Q^ r * 

Punjab Tenancy Act, S. 84 (5)-ignoring a previous judgment 

operating as res judicata between the parties is a material irreg 

justifying interference on revision. 

Held, that the Collector and Commissioner committed a materialirregu an^ 

in ignoring a previous deoision between the represenbatives-m-inter 
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parties and the Financial Commissioner was authorized to interfere whith their 
ecision in revision under S. 81 , cl (5) of the Act. 

Revision from the order of the Commissioner of Lahore Division. 

ORDER 

Ihe facts are stated fully in the Commissioner’s order dated 2^>nd 
February, 19 -l. Mr. Mohsan Shah who appears for the respondents, admits 

before me that the case of 1895 was between the representat.ives-in interest 

of the sames parties and that therefore the decision arrived at in that case 

is res judicata far as the present case is concerned. It has been 

decided in that former case that the tenant, Ghulam Shah had 

occupancy rights under S. 6 of the Tenancy Act. The Collector and 

the Commissioner do not appear to have realised the fact that this judgment 

was res judicata and barred a further investigation so far as they were con 

earned. It seems to me therefore that they have committed a material 

irregularity and that I am authorised to interfere under S. 84, clause 5 of 
the Tenancy Act. 

Tae oaly point now in dispute is as to whether Mehr Shah occupied 

Ind th t -t Mr ' MOhSan Shah th9re 13 n0 evideaco to this efleet 

and that it is a mere conjecture to say that he did so. I do not a-ree T 

t mk that the judgment of 1895 clearly establishes that Mehr Shah was 

in occupation of the land. If it is admitted that Mehr Shah was in occu¬ 
pation of the land andthathisdescenda.it, Ghulam Shah, had occupancy 
rights under S. 6, it follows that the present petitioner, Ghulam Mustafa 
who inherits his rights through Budbe Shah, the son of Mehr Shah has 

occupancy rights under S. 6. That being so, he cannot be ejected ’from 

the land. I do not agree with the Commissioner in the statement that 

Ghulam Shah s rights were limited to his lifetime. Doubtless that is how 

they were recorded in the revenue papers, but in spite of that record his 

ng, ts were stronger than they were recorded to be. It is not clear 1, 

on Mehr Shah’s death Budhe Shah and Ghulam Shah did not iomfl T 

.0 «»,U.tW. inh.rHa.cs. Probob* ™ 

a»h w«. no, recorded „ occupy jefd “w. 

®vei hat may be I am quite convinced that Mehr Shah was the n ’ ' l 
occupant and that Ghulam Mustafa as the descendant is entitled IT 

pancy rights undor Q a *1* , entitled to occu- 

the order of the first Court “ gr ° Und 1 a ° C6Pt th * petition aad restore 

Petition accepted . 

IN THE COURT OF-THE FINANCIAL COMMISSIONER 

Revision Side. PUWAB - 

No. 2 of 1922-211 (Decided on 6-11-1922), 

King, F,C. 


OF THE 


Revenue, 
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Applicant 


Jiwan son of Mohammad ••• 

* ersus Other side. 

T “ E Punjab Land Revenue Act, S. 37-Entry to cat. in the 

Revenue Recorda-eerr.e.inn thereof Revenue record 

*. — - - -* 

Eeviaion from the order oi tb« Collecter o< Attock District. 

ORD^R . . . 

Kivq, Ft '.—'This is an application by one Jnvan praying 

shown " » Arran in tire Revenue enters. The applicant has u.t put 
r, cony et the Revenue 

in the Revenue papers at all or e\en . , . » .i 

ed in these papers. I am of opinion that tins is nor a 

t> helow him should take action oi 

Ccmmissioner or any Revenue Officers below n 

a general nahi.e with a view to some future occasion. It is probable 

-hat .be object of -be applicant. Jiwan. i» *• be ab » “ “ d 

which he is not able to do now from an agriculturist. It is possible 
als, that be ng married to the sister of an Awao. his wife’s farn.ly wish 

that their sister's husband should be shown to be of a caste« .m 
for marriage with them. Whatever the cause of the ap.lncation I m 
quite sure that it is not one on which, as it stands, the Collector should 
have given a decision altering the caste or declaring that the caste of 
the applicant was other than it is probably supposed to be. These cases 
should only be taken up when there is a definite cause of actio*. 
example, supposing that the applicant wishes to acquire rom an a 
turist a definite piece of land and the question has definitely arisen whe¬ 
ther he can make the acquisition because he is not himself receded as 
the member of an agricultural tribe then the Revenue Officer must reach 
a definite decision I am averse from making any change in the exist¬ 
ing Revenue records, merely because the applicant is believed to have 
proved that the entry is wrong. The only satisfactory proof of a wrong 
entry will be put forward in the course of a regular suit ending m a 
decree and unless the applicant is prepared to take action by way of a 
regular suit and unless be obtains a declaratory decree, I do not think 
that any change should be made. For these reasons I am of opinion that 
the late Commissioner of Rawalpindi, Mr. Kitchin, came to a right decision 
in refusing to allow any change, and I thiuk the Collector of Attoo 
has acted rightly in following that decision. I, therefore, refuse to in¬ 
terfere with the Collector’s order The papers will be returned to the 

Commissioner of Rawalpindi with a copy of this order. 

Revision rejected* 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 21 of 1921-22. (Decided on 26-3-1922) 

King, F.C. 

Aya Ram and others Applicants 

Versus 

Arsla Khan and others other side. 

Punjab Tenancy Act—S. 84 (5)—Substantial justice done— no 
interference on revision. 

Where substantial justice has been clone there is no ground for inter¬ 
ference on revision. 

Revision from the order of the Commissioner, Rawalpindi Division. 

ORDER. 

Casson, F.C. (2 6-3 22),—The question involved in this case is 
one which has arisen from time to time regarding certain villages of Isa 
Khel Tehsil and this is the second case from this particular village Sultan 
Khel. Ihe position so far reached cannot be described as satisfactory. In 
1890 there was a case from village Kalur and the question involved 

being, I understand, the same as in the present case, at any rate the validity 
of an entry in the record of rights regarding certain rights of occupancy 

tenants or Munjhamari tenants to alienate their occupancy rights on 
their Munjhamari rights without the sanction of the landlords was 
involved. The Commissioner seems to have decided that there was a 
custom which authorised such alienation. The case evidently 
went to the Financial Commissioner on revision and was rejected. Then, 
in 1899, a similar case started regarding the same village and came 
before Sir Charles Tupper, who remanded it for fresh decision on 
certain issues and it was decided on those issues and the Commissioner 
held that as the case was between the same parties as in 1890 it was 
res judicata, but he sent the>ase up to the Financial Commissioner to see 
with reference to the question whether it was necessary to review 

This was the Financial Commissioner’s case 
o. of 1900-21. An enquiry was made to ascertain, whether other 
i ages had similar entries as those given in the wajib-tilarz partly 
ecause t ie entry in the wajib-ul-arz was expressed in very ambiguous 
anguage. The final result was that the Financial Commissioner held 
at some 25 villages contained similar entries and that they undoubtedly 
were meant to lay down that occupancy tenants could alienate their 
0 1Dgs m these vi Uages without the consent of the landlord and he 

CUr * OUS to the effect that a general custom exists by 

w ic occupancy tenants under S. 8 of the Tenancy Act are empowered 
o alienate their holdings without the consent of the landlord and he 
xp ained that the reason for this was that they had, as a rule, invested 
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capital in the improvement of their holdings to a much larger extent 
than would be usual in the Punjab proper. He agreed with the Com¬ 
missioner that the case was res judicata owing to proceedings of 1890 
and remarked that the enquiry in the case before him was only necessary 
to show whether the case of 1890 required review and that the result 
was that no such review was necessary and that the previous case was 
decided in accordance with the custom of the vicinity and following 
tho only intelligible interpretation that could be put upon the entries 
in the wajib-ul-arz of this and other villages. He therefore rejected 
the application for revision of the Commissioner's order. This case is 
peculiar and it might be taken to imply that the existence of a custom 
could cveriide the provisions of the Tenancy Act. The next, case is 
Financial Commissioner’s revision case No. 159 of 1909-10 of village 
Sultan Khel, the same village as we are now concerned with. The 
Collector reluctantly accepted the appeal from the Assistant Collector s 
order, as he held himself bound to follow the decision of the Financial 
Commissioner in 1901 and thus, though he evidently did not agree with 
that decision, he himself felt bound to dismiss the claims of the landlords 
to set aside the alienation and obtain possession of the land. The 
Commissioner held that the Financial Commissionrr had not given a 
clear finding to the effect that custom could be allowed to abrogate 
the provisions of S. 56 and 60 of the Tenancy Act and accepted the further 
appeal and set aside the transfer. He based his decision on S. 112 read 
with S. Ill of the Tenancy Act but does not appear to have considered 
the application of S- 111 taken by itself. The Financial Commissioner on 
revision agreed with the Commissioner and held that the entries having 
been made after 1871 cannot be classified as agreements by virtue of S. 112. 
Therefore he held that the case was governed by Ss. 56 and 60 of the 
Tenancy Act and the moitgage was clearly voidable at the instance of 
landlord. He further held that it was not the intention of the Financial 
Commissioner in the Ivalur case, No. 20 of 1900-01, to lay it down that an 
entry in the administration paper of a village regarding a custom of alie¬ 
nation override s the provisions of Ss. 56 and 60 aud that such a ru ^ D ^ 
would have been clearly contrrry to law. and if it had been placed on record 
it would have been necessary to overrule it. Here again there was no 
discussion in the Financial Commissioner's order as to the possibility of the 
entry being an agreement within the meaning ot S.l 11 independently of b. 
112. Finally we have a Civil Judgment No. 63 of 1918. The relevant words 

in this finding are :— 

It has been found as a fact by both Courts that the occupancy tenants 
in the village in which the lands in suit are situate have an 
unrestricted right of alienation. This finding is now attacked by the 
Counsel for the respondents, but it is based upon au agreement in the 
toajib-nl arz of the village and that agreement appears to be one which 
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could be enforced under S. Ill of the Tenancy Act despite the provisions 
of S. 56 of the same Act. The finding therefore contiavenes no provision 
of law and it is one which must be accepted. 

I should have remarked regarding the case No. 20 of 1900-01 that 
the landlord applied for review of Financial Commissioner's order. This 
application came before Sir Charles Tupper and was njected by a brief 
order. Sir Charles Tupper thus appears to have affirmed the order of Mr. 
Clark, Officiating Financial Commissioner who had originally disposed of 
the case, but it is impossible to say what reasons led him to reject the 
application for review. The findi. g in 63 P. R. of 1918 does not discuss in 
detail whether the entry could rightly be regarded as an agreement under 
S. Ill and I think cannot be taker as laying down anything more than the 
proposition that if the entry is regarded as an agreement under S. Ill then 
that agreement does override the provisions of S. £6. The above infer¬ 
ence, at any rate, can be drawn from the ruling and to this extent justifies 
further examination of the point, which seems to have been overlooked in 
the decision of 1910 as to the applicability of S. Ill taken by itself. 
I fully agree that there is absolutely nothing in law to prevent such an ag¬ 
reement operating and therefore the whole point for consideration seems 
to me in all these cases to be whether the entry is an agreement within the 
meaning of S. 111. It appears to me that entry of 1878 is not relevant. 
It was not made before 1871 and does not proprio vigore constitute an 
agreement within the meaning of S. Ill by virtue of S. 112. Apart from 
this, it has been ruled in 16 P. R. 1915, following many previous rulings, 
that, in the absence of an express intention to the contrary, agreements 
recorded in a settlement record are not intended to take effect after the 
expiry of the settlement. If this rule is followed, the defendant must have 
his case solely on the entry in the 1907 settlement and he must prove that 
the entry embodies the items of an agreement arrived at between the 
parties. In P. R. 16 of 1915, it is laid down that the mere signature at 
the end of a document containing many clauses with respect to various 
matters relating to rural economy cannot per se be regarded as sufficient 
evidence to prove the fact that the attention of the parties was directed to 
the rules of succession at variance with the statutory rules, contained, with 
other matters, in one of its clauses, and that these rules were the result of 
1 eir mutual consent. It is further remarked in the ruling that if the 
entry were a mere repetition of the previous entry and the persons con¬ 
cerned were not questioned as to whether they consented to accept it as a 

f n *v! n ^r agreemeDt ’ ** ° 0Uld n0t obviousl y satisfy the requirements of S 111 
o he Tenancy Act and in the case before them the Hon’ble Judges gave 

some special lessens for thinking that the entry was a mere repetition and 

that there was nothing to show that the attention of the parties had been 

directed to it. It is noticeable that in that case the entry was signed by 
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l oth the landlords and the tenants. Tho mere fact of signature by the 

will not .1 itself be .utfioi.nt to est.bli.b that the entry 
r .n «“em«.t. R.ve.e. Jedgm... No. ,0 .1 1»01 is, however more to 
e point. In that case the record of rights in 1880 contain- 
etTan entry that the tenants had agreed to hive np their econp.ncy 
•chts and after he had carefully examined the attestation papers in a 
a Sir Charles Tuppor came to the conclusion that he had before him 
1 case not of a mere voluntary admission to an agreement that the land¬ 
lords as well as the tenants had taken part in the proceedings but that 
eat care was exercised to see that the tenants knew what they were about. 
He goes on to say that mere entry in the record of rights does not consti¬ 
tute an agreement. There must be an actual agreement and Revenue Cour s 
must satisfy themselves of this. The present case is quite distinct from 3 
P R 1868 Revenue. In that case the landlords tried to make use of an 
entry favourable to themselves against the tenants. The document was 
signed only by the landlords and was not even a voluntary admission by the 

111 J id <h. present .... the ....... »» «*»« « « ' 

document signed by the landlords. It seems improbable that he 

landlords would ever have signed such a document containing the 
clause in question unless they had agreed to abide by it The 
entry in itself is inherently a natural one in view of the facts eluci¬ 
dated as to these villages in Financial Commissioner s case No. 2U 
of 1900 01, namely, the heavy expense of Manjhamari. I am inclined to the 
V i ew that the landlords knew perfectly well what they were doing and that 
was an agreement and this is all the more probable because the settlement 
took place bifore the Financial Commissioner’s decision in case 59 of 1909- 
10 and after the decision of 1890 and this is further borne out by the view 
taken by the Civil Courts in P.R. 63 of 1918. It is highly desirable on 
general grounds to reconcile the various decisions on this matter of these 
entries inlhe wnjib ul-arz of these villages and it remains to examine the 
attestation papers thoroughly in order to see what, there is to show that the 


entry embodies an agreement. 

The settlement report of 1872-78 pa'as 13) to 144 describes the 
origin of the tenures in Isa Khel Tehsil. In para 146 relating to tenants 
we find “most of these holdings under S 8 in »he Isa Khel and Mianwa i 
T ehsils are found in the kacha and derive their status from having broken 
up jungle waste at a time when tenants were less easy to obtain than now. 

.In addition to the privileges secured them under the Act, some 

have also the right to alierate their holdings. It is evident from a perusal 
of these paragraphs that the breaking up of waste whether in the uplan s 
or the kacha was not a particularly safe undertaking. Iu para. 24 of the 
Assessment Report of the Mianwali and Isa Khel Tehsils (1907) There 
are Butemar and Manjhemar tenants who have cleared the wastes or have 
built embankments or levelled the land and cannot be ejected without pay- 
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ment of compensation and can sell or mortgage their rights. 

The large proportion of land held by occupancy tenants is noticeable 
In 1878 it was 25 per cent of the whole cultivated area and in 1907. 20f 0, 

I admit this application for revision, both parties to be sent for, also the 

record of the cnil case which resulted in P.R. 63 of 1918 also t e file of 

the attestation of the wofib-ul-arz of the 1907 Settlement. 

ORDER. 

Casson F.C. (6*—5—22)—T hrough a change of ahlmad the order 

that the civil file above referred to should be sent for has n. t been cairied 

out. This has only come to notice this afternoon and it is impossible to get 

the file from Mianwali by Monday. The case is an important one and I 

think that it should not be decided without seeing rfhe ^ivil file. The case 

is fixed forth6 6th instan f , H must be postponed. A fresh date will be fixed, 

ORDER. 

King,F.C. (4—£—22)—The ireliminary objection has been taken 
by Mr. Bhagat, who appears for the respondents to the effect that under 
S. 84, sub-section 5 of the Tenancy Act. the power of this Court is limited 
strictly by S. 115 of the Civil Procedure Code. I L have heard Mr, Bhagat 
at length and Pandit Shiv Narain in reply. I have a^so considered the 
order recorded by my predecess or, Mr. Casson. I am of opinion that in • this 
case substantial justice has been ion© and that no good will result by 
adding another ruling to the somewhat conflicting rulings which already 
exist as to the rights of occupancy tenants under S. 8 in this village of 
Sultan Khel, I think that the Collector and Commissioner have acted rightly 
in following the ruling of my predecessor Mr, (now Sirj John Maynard in 
Revenue Court Case No. 159 or 1909-10 which dealt with a precisely 
similar set ol circumstances. That being so I refuse to interfere under 
S. 84 sub-sectu'n 5 of Tenancy Act. 

hitevference declined. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 11 of 1921-22. (Decided on 28-4-1922.) 

Casson , F. C . 

Gdru Sardool Singh Appellant 

Versus 

Sundar Singh and others Respondents. 

Punjab Tenancy Act, Ss. 24 and 25—enhancement of rent. 

Held, that under proper circumstances the Court may enhance the rent 
of an occupancy tenant to such an amount as it considers fair and equit¬ 
able, on the understanding that the landowner would not bring a similar suit at 
least for a period of ten years. 

Appeal against the order of the Commissioner of Jullundur Division. 

ORDER. 

This Order should be read in continuation of my order dated the 
27th of March 1922, which should be considered as a part of this order. 
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The report asked for from the district has now arrived together with state¬ 
ments required. The report shows that I somewhat misunderstood 

the facts of the c.a33. It was only for the settlement period 1853 to 

1885 that the rent of the village was entered as lump sum. There¬ 
after it has varied. In the settlement of 1853, the t >tal of revenue 

and ces^s was Rs. 1,157, in 1835 this rose to Rs. 14U and in the 

last settlement to Rs. 1731. The figures given in the Asfistant 
Collector’s order of the 17th January would appear to be incorrect. 
During the 1st period, the rent, a lump sum of Rs. 1800, was bached 
over the whole village and on occupancy and non-occupancy tenants 
alike at, the rate of Rs. 2/9/- per bigha in case of chahi land and 
Rs. 1/8 /mt per bigha in case of bnrani. The sum total of the rents rose 
in' 1885 to Rs 2003 and in 1914 to Re. 2331. The rent of 

1853 as compare! with the revenue of 18S2 gave an average milikana 
rf -/4/G. In 188c the avenge malikana has arisen to -/9/- and in 
1914 it still works out at /9/- per rupee on revenue. On the other hand 
the rent of this particular holding has varied as follows :— 

1853 -/ 4/- in the rupee. 

1885 -/9/2 Do. 

1914-15 -/4/0 Do. 

The reason why the figures of the rent of this holding differ 
from those originally put on the file is explained in the report of the Rev¬ 
enue Ass’stant, dated the 24t,h of April, 1912, which should be attached 
to this judgment, and for the purposes of this suit the statement marked 
C, which was originally on the file, appears to be accurate oi ly for a 
portion of the holding now in dispute and the rents which are now 
being paid on that holding and rents which respondent has been pay¬ 
ing from time to time on the vaiying quantity of land held by him. 
Statement E is the more useful and shows that, though he is nnv pay¬ 
ing 0-4-9 on the average he was actually paying in 1885, 0-9-2. It 
seem: unreasonable therefore that the enhancement should be confined 
to 0-8-0 seeing that he was paying more than 0-8-0, 35 years ago, and 
thus continued to pay that up till 1914. The statement D showing 
the average malikana paid by tenants throughout the village shows 
that this rent has amounted since 1885 to 0-9-0 in the rupee. It is 
true that this takes account of a small number of nou-occupanoy teu- 
nants, but both parties admit that non-occupancy tenants only cultivate 
1 /i2th of the area, so that, their presence does not seriously affect the 
question. For this reason I think it is safe to take as much as 0 10 0 
audit may be hoped that perhaps the landowner will not bring a suit 
in 10 years, time for a further increase, as he would certainly do if 
the rent is fixed at 0 8-0 in the rupee. I accept the appeal and fix the 

rent at 0-10-0 in the rupee. Appeal accepted. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revenue. 


Appellants 
Respondent . 


Appellate 

• • ^ # 0 • 

No. 2 of 1922-23. (Decided on 10-3-1923.) 

Abbut, F. C. 

Nawab and others 

Versus 

M§t. Rabia Bibi 

D . , ~ „ nesponaent. 

Punjab ColomzaUon of Govt. Lands Act, Ss. 20, 21-female 

-RT. Art S.S9. re " a " iaie -' and rever,s *° 

A R *. B ; 8 ” cceede <L to the tenancy until re-marriage, when the unamended 

1 111 force * HeId ’ th at on her remarriage the land reverts to its 

landlord, namely, the Government, under P. T Act S 6 q TTaU t 

as the allotment to one Mst. H. R was maJbetle 8 ' she ^ ^ 

Thf r C ° Uld te presumed to hav e been made because of A. D’s services 
overnment Succession, therefore, went to the male agnates of A d’ 

Appeal from the order of the Commissioner of Multan. 

ORDER. 

r ft b : ;r w ° d 

sm ir Tsr <■ == 

Z ” Ti “ °“ l oommon 1‘ZZr M „“ d , “ d „" 

s «.r • 0 :i»i. i i i r. u rr d -s 

to ■ firat alto* T* 4 ’, I thmk '- now he confirmed and hold to 

rst allotment of this tenancy, in which case S. 21 («) 


2 


PUNJAB CASE-LAW, PART C. [1923] 


of the Amended Act comes into force ; and, as no successor has 
been nominated by the Collector from the issue of Hayat Bibi in 
respect of this half square, succession devolves on the male 
agantes of the person on account of whose services the tenancy 
was allotted. In this case, the tenancy was allotted to Hayat Bibi, 
because, she was the widow of Ala Dad, a tenant of Government 
and, I think, it can be fairly said that it was on account of Ala Dad a 
services that the grant was allotted to her, Succession, therfore 
goes to the male agnates of Ala Dad, that is to say, to 
Mehr Dad, Kbuda Dad and the heirs of Fazal Din. For these reasons, 
I accept the appeal and restore the order of the Settlment 
Officer, ordering mutation of this half square in the sense above 

described. 


Appeal accepted . 


Revenus. 


Appdlant 
Respondent . 

by Commis 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side 

No. 14 of 1922-23. (Decided on 5-4-1928). 

King , F* C . 

Akhtar Ali 

Versus 

Laik Ram 

Sufedposh —appointment —candidature sanctioned 
sioner—applicant not a Lambardar. 

Where an applicant’s candidature for the appointment of Sufedposh is sanc¬ 
tioned by the Commissioner, he is in all respects acting on the same footing as if 
he were a Lambardar, and the fact that he is not a Lambardar should not count 
against him, when it comes to making a selection, for the appointment o u e 
posb. The initial defect in an applicant for Sufedposh of not being a landowner 

in a Zail is cured by subsequent acquisition of land therein. 

Appeal from the order of Commissioner of Ambala Division. 

ORDER. 

This order will dispose of appeal, No. 14 of 1922-23, and revision appli¬ 
cation, No. 106 of 1922-23. In both cases, Akhtar Ali Khan is the peti¬ 
tioner before me. In the appeal, Akhtar Ali Khan appealed against an 
order of the Commissioner direoting the Deputy Commissioner to ni*> ® 0 
farther enquiry into this case, and in the petition for revision, Akhtar Ali &n 
has applied against an order of the Commissioner confirming an or er 
the Deputy Commissioner appointing Ramji Lai as Sufedposh. Akhtar 
Khan is not a Lambardar but his candidature for the appointment of a © 
posh has been sanctioned by the Commissioner. Therefore, in all respects, 
he is on exactly the same footing as if he were a Lambardar, and the fact 
that he is not a Lambardar, should not count against him when it cornea 
o making a selection for the appointment of Sufedposh. A more serious 

and the fact that he is not a Lambardar. 
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.bj.oti»n against Akht.r Ali Khan's appointment is the allegation t h ,t 

n th‘. z“ Th . r' d '"’h ‘ h,r6,0r "' b “ deSCTib8d “ a^landowner 
*~® ' defect, if it was true originally’ hag been cured aubse- 

y. ecause, Akhtar Ali Khan now owns land in this Zail The 
Deputy Commissioner has appointed Ramji Lai ag Sufedposh on the condi 

The r °T m ^ ° f Rai Bahadur Mukand Lal ’ Honorary Magistrate 
e actual report of Rai Bahadur Mukand Lal stated that J, Akhtar Ali 

ZTZ ° d f f khtarUr ^* A3 U 7 m re^ d L d c^k r h°trrTi^VhTnhaTby 

zz £=?. is-- zzvzi tjx r r 
zrsr izzzrzzz -^2 

fact Lx both he »dfh . z. “V , ’ * “ itabl8 c “ d ' d *‘<> “ d »«e 

* zirzzzz; :::z:zz ■“* Mtatais -* — 

j::r zzjzzt ^ **• u - Md *-» » 

’ effect of this 13 t0 restore the order of the Deputy Com 

miss,oner, appointing Akhtar Ali Kb.n as Sufedposh. Akhtar Ali Khar , 

r, aZZz ss ha, th9re ' or d r a “ epied ' —“ *■ 

A 1 -^“an has succeeded as against T.aik- Parr* t-u 
vacancv tr> wK;r*v* •• r ■ g nsc j^aik Kam, there was no 

their own c.sTs through, “ ^ Tb ' »“«“ »«ar 

Appeal accepted. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revenue. 


Appellate 


Nanak Singh 


No. 28 of 1922-23. (Decided on 21-4-1923). 


King* F. C. 
Versus 


Applicant 

Bhola Singh 

n,iost t :f ' >S ’ , - aPPOi " , ' n "' 1 b ' Elector—interne. tZcZ 

the record that the respondent™ J*” ef ° re ’ ifc was established by 

a Bambardar, the CommiHQjA ^ an appellant and although not 

that he was not apnointArl v* chosen him as a Sufedposh; the mere fact 

a PPointed a Sufedposh, ^ 6 CoUQctor °° ll ld not stand in his way of being 
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Appeal from the order of the Commissioner of Julhmdur Division. • 

f P ORDER. 

The chief fact against Bhola Singh is that he was not . *» 

Sufedposh by the Collector. On the record, as it stands, I th , 
established that he is the better of the two cand.dates. It is true th 

he is not a Lambardar, but that fact is condoned by the ommiss o 

choosing him as a Sufedposh and by implication approv.ng his 

for that appointment. Bhola Singh has considerably more land than 

Nanak Singh. His personal services have been far greater 
of Nanak Singh. On the other hand, Nanak Singh has the great ,advan¬ 
tage of having been eppointed by the Collector and of having fed hie> son 
enlisted into the army daring the Great War. Nanak Singh s father« 
services have been very considerable but although the fact of these 
services is to be taken into consideration, it is not to be regar e as 
ruling fact in making the appointment. If I had to judge between the 
two men, I would myself have had no hesitation in choosing Bhola 

Singh. They only difficulty, I have in dealing with the case, is that the 

ruling of Attar Singh v. Ganga Singh (1) at first sight seems to preclude 

the interference of the Commissioner in a case of this description. 

ruling, which is based on previous rulings, distinctly lays down t ie P rincl ' 
pie that the Deputy Commissioner’s selection is not to be interfered with 

except for convincing reasons. It is not stated what convincing reasons 

are. We may take it that it is intended by these words that the appoint¬ 
ment, made by a Collector, is not to be upset by a Commissioner mere y 
because he himself, for good reasons, whatever they may be, would have 
chosen some other man. At the same time, if a Collector has taken sue 
an extreme view of certain factors as to make him come to a wrong 
decision as to the person who should be appointed to fill such a vacancy, 

I think, it is open to the Commissioner to correct that mistake. In tie 
case now before me, it seems to me that the Collector has attached undue 
weight to the fact that Nanak Singh has had his son enlisted in the army. 
It was quite right for the Collector to attach great weight to that fact 
and I also am prepared to attach every importance to it: but, having regar 
to all the circumstances in favour of Bhola Singh, I thjnk, it must be a 
mitted that the Collector has over-emphasized the fact that Nanak Singh^s 
son was enlisted at a time of great danger and crisis. I have no doubt 
Nanak Singh 'did his share towards including his son to enlist but the fao 
must also be remembered that Nanak Singh’s father, Punjab Singh, was 
alive at that time and, being a Sufedposh and a man of influence, must have 
also exercised his influence. There is also the fact of the boy’s own 
nature, to which credit must be given. Altogether I think that the Col¬ 
lector has attached too great weight to this fact. On the Other an , 
Bhola Singh has many claims to the appointment. The Commissioner 

has not indicated all of these, but among them are his personal character, 
abilities and far larger area of land which he holds. There is also the faot 
0) 1 P. R. 1913 (Rev ). 
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mentioned by the Commissioner that Bhola Singh was deprived of the 
Sufedposhi for no fault of his own and by chance, although, at the time he 
was deprived of the Sufedposhi, he was thought to be the better candidate 
for that appointment. Having regard to all the facts in this case, I have 
no' hesitation in deciding that the Commissiener’s order is correct and I 
dismiss this appeal, 

Appeal dismissed. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 29 of 1921-22, (Decided on 4-5-1923.) 

King , F. C. 

0 + 

Dani and others Appellants 

Versus 

Chhaju Khan and others Respondents. 

& m * 

Punjab Tenancy Act, S. 72 - Improvements - estimate of. 

Held, that the Naqsha Chahat is a more correct indication of the value 
of the wells,sunk by the tenant, rather than the report of the District Engineer 
and the Courts ought to accept a statement as to cost of each well contained 
in the Naqsha Chahat , when estimating the value of compensation to be paid 
to the tenant on ejectment. 

Appeal from the order of the Commissioner of Jullundar Division. 

ORDER. (6. 4. 23) 

The whole question in this case is about the amount of compensation 
due to the tenants on account of the wells made by them. The trial 
Court appointed the District Engineer as commission with the consent 
of both parties and it has based its award of compensation on the report 

of that commission. The Commissioner has preferred the statement of 

• • 0 

the value of the wells given in the Naqsha Chahat. Pnma facie , I 

think, the Commissioner is right and I myself would have preferred 
the value given in the Naqsha Chahat. to the estimated value 
made by the District Engineer. It has been urged before me in 
this appeal, however, that the matter having been referred to the 
commission for decision, the finding of the commission must be 
accepted. Ou this point I should like to hear what the other 
party has to say. It must be further pointed out that, in two 
cases, that of Ram Singhwala and of Nameanwala, there appears to be a 
mistake in the calculation. The full value of Bam Singhwala should 
be Rs. 400 instead of Rs. 300 with the resulting balance of 
compensation due of Rs. 160. Of Nameanwala the price is correctly 
stated to be Rs. 400, but compensation has been, allowed for five 
years only instead of for six years so that the amount allowed 
is Rs. 100 instead of Rs. 120. These arithmetical mistakes must be 
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corrected. A 3 to the other important point of issue between the 
parties, I agree with the Commissioner in thinking that the full amount 
of compensation which would be payable to an ejected tenant, 
should not be paid to a tenant who has rights of occupancy and who 
will continue in occupation of the land. The Commissioner has fixed the 
proportion of compensation due to the occupancy tenant, whose rent 
has been enhanced at Jrd of what would be payable to a tenant who is 

to be ejected. There is no ground in the records for this assumption, but 
we may accept it and I am not prepared to vary it- In the result the 
only point in which I require to hear the respondents is aS to whether the 
finding of the Commissioner shall prevail against the Naqsha Chahat and 
as to whether, in these two cases, there has been a miscalculation. Notice 
to issue to the respondents for some day in May before the Office moves 
up to Simla. 

ORDER. (4. 5. 23) 

My order of 6th April, 1923, will be read as part of this judgment 
I said in that order that the trial Court had appointed the District 
Engineer as commission with the consent of both parties. It has been 
pointed out to me by the Vakil for the respondent Pandit Bishan Narain, 
that this is incorrect and that his clients although they did not object to 
the appointment of the commission, declined to pay towards its cost and 
did not think that the appointment of a commission was necessary. This 
further strengthens the argument against accepting the report of the 
commission. The Vakill for the respondent admits that the 
Commissioner (*. e. the lower Appellate Court) has made a mistake 
in the arithmetical calculation and that the figures are those given 
in my order of the 6th of April. The effect of applying those figures 
is to increase the total amount, payable as compensation according to the 
calculations made by ihe'.Commissioner, from Rs. 270 to Rs. 295, the varia¬ 
tions being that the compensation for Ram Singhwala will be Rs. 53-5-4, 
instead of Rs. 35 and for the Nameanwala Rs. 40 instead of Rs. 33-5-4 
thus making total Rs. 295. After hearing both Advocates, I feel 
strongly that the lower Appellate Court was right to accept the 
Naqsha chahat , as a correct indication of the value of the wells, 
rather than the report of the commission (the District Engineer)* 

I do not for one moment wish to disparage that report in any 
way. It appears to have been carefully prepared according to 
the rules of Engineering Department of District Boards, but it 
is a well-known fact that these estimates prepared by Engineers 
are frequently incorrect, and I would prefer to accept a statement 
as to the cost of each well made at a time, when there was no 
dispute as to what the cost was. Such a statement is contained in 
the Naqsha chahat . Where the Naqsha chahat is silent, I prefer 
an estimate of the lower Appellate Court to that of the District 
Engineer. It seems to me to be more in accordance with the 
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statements of cost contained in the Naqsha chahnt with respect 
to the other wells. The two wells, where the Naqsha chahnt is 
silent, are Dunnewala, and Gurewala, For Dunnewala, the District 
Engineer estimated the cost at Rs. 610 and the lower Appellate 
Gotfrt has accepted Rs. 500, aud for Gurewala the lower Appellate 
Court has accepted Rs. 200 against an estimate of Rs. 214. I 
accept the appeal and vary the order as detailed above. I am 
of opinion that this appeal was really not necessary and that on 
the whole the respondent has been successful in this Court. I 
therefore, direct that the appellant shall pay all the costs of this 
appeal. The Commissioner’s orders as to costs in t4ie lower Courts 
will be carried out and are not interfered with. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

AppeNate Revenue. 

No. 62 of 1922-28. (Decided on 31-10-1923.) 

King , F* C. 

Kot Deffadar Ahmad Khan Appellant 

Versus 

Nawab Khan Respondant. 

Zaildar—appointment—selection of Collector - interference of 
Commissioner. 

Held, although the Collector may not be right in his selction of a person as 
a Zaildar, £he mere fact that the Collector has not chosen the better man, is not 
a good reason for the Commissioner to interfere. After all, the Collector is the 
man on the spot and the Collector must be trusted to choose the man whom he 
thinks the best (and in these matters opinion only counts) to perform the im¬ 
portant duties of a Zaildar. 

Appeal from the order of Commissioner of Multan Division. 

ORDER. 

I think, this is one of those oases, in which the Commissioner should 
not have interfered with the order of the Collector. The Collector may not 
have been right in his selection, but the mere fact that the Collector has 
not chosen the better man is not a good reason for the Commissioner to 
interfere. After all, the Collector is the man on the spot and the 
Collector must be trusted to chose the man whom he thinks the best (and 
m these matters opinion only counts) to perform the important duties of 
a Zaildar. In this particular case, the Collector has thought it right to 
promote the man, who was a Sufedposh to be a Zaildar and I think that 
he acted rightly in making this promotion. It often happens that a man is 
appointed to be a Sufedposh and has to work hard in that appointment, 
and, because he has grown old in government service, he is subsequently 
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deprived of the more highly prized appointment of Zaildar which becomes 
vacant subsequently. In order to avoid this state of things it has always 
been my custom to insist, as far as possible, on the promotion of existing 
Sufedposhes and, unless there is anything in the character of a Sufedposh 
which would preclude his appointment, I would undoubtedly promote a 
man rather than bring in one from outside. In this case, moreover, 

I think that the arguments for and against are on the whole so evenly 
balanced that, even if Ahmad Khan had not been a Sufed Posh, his claims 
t'o be appointed Zaildar would have been considerable. Admitting the 
fact that he is already a Sufedposh, I think, his claims are irresistible. I 
therefore, accept the appeal and appoint Ahmad Khan to be a Zaildar, 
that is to say, I restore the order of the Collector. The costs will be 
paid by Nawab Khan. I have this to note further that although Ahmad 
Khan is Zaildar and although he will be allowed to ask for the appoint¬ 
ment as a Sarbarah to help him with his work, that does not mean that this 

Sarbarah will establish any claim or title to succeed his father on the 

% • _ • 

• % 

latter’s demise, any more than the fact that Nawab Khan was a substitute 
for bis father gave Nawab Khan any claim. 

Appeal accepted. 

• \ x 

IN THE COURT OF THE FINANCIAL COMMISIONER OF . THE 

PUNJAB. • 

Revision Side. ...-Revenue, 

No. 121 of 1922-23. (Decided on 30-10-1923). 

King. F. C. 

% 

Farida Applicant 

Versus 

Sham Singh and others Otherside . 

Punjab Tenancy Act, S. 84^—Appeal barred by litnitation—case 

_ • % • * 

heard on merits—material irregularity—revision. 

Where an appeal was barred by limitation and this fact was in the knowledge 
of the Commisioner, but nevertheless he decided the appeal on merits, held, that 
it> amounted to a material M-regularity and that the case was fit to be interfered 
on revision. 20 All 73, 39 Cal. 473 and 3 Pat. L. J. 376 distinguished 29 I.C. 

476 referred to. 

Revision from the order of the Commissioner of Jullundur* 

ORDER. 

A very nice question of law has been raised by this petition. It is 
contended by the petitioner that the Commissioner has committed a materi¬ 
al irregularity in not dismissing the appeal on the ground that it was 
barred by limitation. The question is whether that contention can be 
upheld. In the case of Sundar Singh v. Dorn Shankar, (1) it was deoid- 
ed that a wrong decision on the question whether a proceeding was bar- 
(l) 20 All. 78. 
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red by limitation was not a good ground for revision. In the case of 
Earn Gopnl Jhoonjhoonwala v. Johar Mall Khemka (2) there was a similar 
decision and so also in the case of Jhotu Lai v. Ganouri Sahu (3). 
Now all these three cases can be distinguished from the contention in the 
present petiton in this way. In all of them the question whether a suit 
or proceeding was or was not barred by limitation was before the Judge 
and in each case he decided that the case was not barred by limitalion. 
In the petition with which I am now dealing there was no question as to 
limitation before the Commissioner, because the Commissioner on the fact 
has found, as he was bound to find, that the appeal before him was bar¬ 
red by limitation. Nevertheless, although he has found that it was bar¬ 
red by limitation, he has admitted it and he has proceeded to decide the 
appeal on the merits, I am very doubtful whether this action of the 
Commissioner in admitting an appeal which was barred by limitation and 
which was known to be barred by limitation cannot be said to be an ir¬ 
regular exercise of jurisdiction or a material irregularity within the 
meaning of S. 115 clause (c ) of the Civil Procedure Code. I should 
like to hear arguments on both sides. Issue notice to the respondent and 
to the petitioner, and inform the petitioner that the petition has been 
admitted for hearing, 

ORDER (30-10-28) 

My order of the 7th August, 1923. will be read as part of this order 
The Vakil for the petitioner has drawn mv attention to the case of Tara 
Sankar Ghosev. Shaikh Nasir-ud-Din and others. (4) There the question, I 
have raised in my order of the 7th August has been raised 
and answered, and the doubt I had, has been confirmed. The 
Commissioner undoubtedly committed a material irregularity in hearing 
the appeal after the period of limitation had elapsed. That being so I 
have no hesitation in interfering with the Commissioner’s order. I ac¬ 
cept this application for revision, cancel the Order of the Commissioner 
and restore that of the Collector. The landlords (plaintiffs) will pay the 
costs throughout. Appeal accepted . 


IN THE COTJRT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 164 of 1922-23. (Decided on 31-10-1923). 

King, F. C . 

Mohammad Din Applicant 

Versus 

Jalal-ud-Din 

(2) 39 Cal. 473 = 15 I. C. 547 

(3) 3 Pat. L J. 376=46 I.C. 176. 

(4) 29 1. C. 476. 


Other side. 
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Lambardar-succession-right of heir-appointment of-hereditary 

that in the absence of a defect, a person descended from the paternal 
great grandfather of the last incumbent of the post of Lambavdar shoul e 

appointed as Lambardar. 

ATJTMPO (o 1 7 O'?) 


I am very loth to interfere on revision when both —Collector 
and Commissioner are agreed, but in this case (which is a Revenue 
Officer’s case and not a revenue court case) it seems to me that 
the rale regarding the appointment of heirs of Lambardars has been 

ignored. (17(«) ). 

Before taking further action I shall be glad if the Collector will 
inform me (through Commissioner) of the reasons why he passed over 
Mohammadan Din. This man according to the pedigree table is descended 
from the paternal great grandfather of the last incumbent and therefore 
his claims to succeed on the ground of inheritance cannot be ignored. If 
there is any defect in him which renders him ineligible the nature of the 
defect should be stated. It is not sufficient to say that Other claims to 
the appointment are uot as good as those of the successful candidate. It 
must be definitely shown that Mohammad Din has a disqualification 
which in the Collector’s Opinion, unfits him for the appointment of 
Lambardar. 

ORDER (31-10-23). 


My order of the 21st July 1923 will be read as part of this 
order. The Collector of Amritsar has replied to the reference that 
the claims of Mohammad Din to succeed should not have been overlooked. 
It is plain then that the appointment of the respondent, Jalal-ud-Din, was 
in the nature of a mistake. I accept this petition and direct that 
Mohammad Din shall be appointed Lambardar in place of the dismissed 
Lambardar, Lai Khan. As the mistake appears to have been due not to the 
action of the parties but to the action of the Collector, the parties will 

bear their own costs. 

Petition accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue 

No. 46 of 1922-23. (Decided on 30-10-1923.) 

King, F. C. 

Sardar Khan Appellant' 


Gul Mohammad 


Versus 


Respondent 
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Lambardar—^qualification—neglect of duty—father excluded 

for bad record—appointment of son under father’s influence unjusti¬ 
fied. 

Where the record of father was so bad that the Collector was fully justified 
in excluding him from the Lambardari, the son on whom the father must have 
obviously great influence and who was not shown to have been disassociated 
from the father in the various shady practices brought home to the latter 
should not be appionted Lambardar. ' 


ORDER. 

This is a large village and I agree with the final opinion 

of the Settlement Officer and the Commissioner's former opinion 

that there should be two Lambardars. It seems to be strange 

however, that it is not possible to find a second man to replace 

the deceased Lambardar, Bhai Khan. The record of Raja is so 

bad that the Collector was fully justified in excluding him from 

the Lambardari and I am rather surprised that the Collector 

should have ihought Sardar Khan, the son of Raja, to be a 

fit man. The father obviously must have a great influence over 

the son and there is nothing on the record to show that the son 

haa in any way been disassociated from the father in the 

various shady practices that have been brought home to the 

latter. I therfore, dismiss the appeal of Sardar Khan, son 
of Raja. ’ 

Gul Mohammad’s appeal or application must also be 

dismissed, because if he is appointed as a Lambardar it will have 

the effect of reducing the number of Lambardar in the village 

to one which I do not propose to do unless I am given some 

better reason for it than the fact that there does not appear to 

be any one suitable to replace the deceased Lamdardar in a 

large village like this. A further search will doubtless produce 

some one suitable. 

The appeals or applications for revision of the other two 
candidates are also dismissed, but that does not mean that they 
are not to have any further opportunity of applying for the 

Lambardari when further search is being made for a Lambardar 
to succeed to the vacant appointment. 

The parties to bear their own costs throughout. 


Applications dismissed . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Slde N ^ ^ ^ l922 . 23> (Decided on 31-10-23.) 

King , C. 

Shiv Lal Versus 

L 'l!ambardar —dismissal of farter-son no,unde, ‘s'149-Tpesl 

f fViaw_not excluded from lambardari-C. V. U. 3. a PP 

fMed"n time—deficiency, in court fee made up-re presented after 
time—Limitation Aet^ S. 5—time^tnay^be^extended.^^ ^ ^ 

An appeal was file , ,1 n i ( i i aw jt was returned to 

tion, and court-fee on the same was> P«J " d< | JJ] 12th September. Held, 

make the deficiency good and^- finally P u » . fc on ^ 

that the mistake was “ d where after his dismissal and even before 

ground of limitation. Held ,, \ _ 9UC | l a9 to please tlie local 

it- the conduct of tbe father^ m aPPj^ ^ d|d not 9eem th<lt the father was 

rf’i 0r to e exercUe°a n n evil influence over his son,held, that the appellant should 
not be excluded from his hereditary right of succeeding as Lambardar. 

Appeal from the Order of Commissioner of Ambala Division. 

ORDER. 

A preliminary objection was taken by the Advocate who appeared 

for the respondent on the ground that the appeal in my Court is barr d 

bv limitation. The last date for the presentation of the appea i 

tedlv the 4th of September. The petition was filed in this'Court on tha 

deficiency good, and was finally put in on the 12th of Scptem 

It appears that the Advocate for the appellant put on the petition o 

appeal the Court fees due under the old law. I think 13 “ 1 “ B ^ 

i8 a bona fide mistake anl that it is not necessary to dismiss 

„ rteground «f limitation. 0„ th. fact, tha .. S “ 

Lal minor should b« disqualified tor the trouble m wh.ohJu. 

involved. The facts as to this trouble are stated in conduct 

, t*. j g c i ear that after his dismissal and even before it t 

Of Megha, the father of the appellant, was such as to please the local aut on- 

ies and on the facts, as they appear on the record now before m . it does 

tha, Megha is likely to exercise an evi,influence 

Shib Lal. Under the circumstances, I think it would ^ 

hhib Lal trem his hereditary right *' 1 
tore accept th. appeal and cancelling the^erder c! L „ mb „ d „ 

irx“ tr tz ■£££*- - - - 

costs. A nr,ml. accepted. 
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LALA DEOKI NANDAN v. BUDH RAM 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate Side 

No. 1 of 1922-23. (Decided on 13-6-1923>. 

King, F, C. 

Lala Deoki Nandan, Official Receiver 


Re\ enue. 


Appellant 


• % 

Pcrsns 

Budh Ram and others Respondents . 

Punjab Alienation of Land Act,—S. 7—Sub section (3)-right of 
redemption—insolvency of mortgagor—his rights vest in the Official 

Receiver. 

Under the provision of S. 7, sub-section (3) oi the Alienation of Land Act, the 
mortgagor may at any time redeem his land on the payment of such pro¬ 
portion of the mortgage debt as the Deputy Commissioner determines to be 
equitable ; and, in case the mortgagor becomes insolvent, the Official Receiver 
takes up his position and is the representative and can thus claim redemption 
on pa 3 'ment of sum fixed as equitable. 

Appeal against the order of the Commissioner, Ambala Division. 

% 

• c , # • 

ORDER; 

. The Commissioner’s order is obviously wrong. Under the provision 
of S, 7, sub-section (3) of the Alienation of Land Act, the mortgagor 
may at any time redeem his land on the payment of such proportion of 
the mortgage debt as -the Deputy Commissioner determines to be equitable. 
The Commissioner . has not permitted the land to be redeemed at all. 

If the Commissioner had said that he thought the amount fixed by the 

* • • • • 

Collector as being equitable was not enough, that would have been a good 
reason for refusing to permit redemption for that sum. The Commisioner 
has not, however, said this. He has not at all discussed the question of 
how much is equitably due to the mortgagee on account of the mortgage 
debt and until that question is decided, the question of whether the mort¬ 
gage shall be continued or ; cannot be decided. I remand the case to the 
Commissioner and direct him to report as soon as possible the amount of 
mortgage debt which he deems to be now equitably payable to the mort¬ 
gagee, having regard to all the circumstances of the case. I may state 

here that I do not .altogether agree with the Collector's reason, which 

• % 

seems to me unduly unfavourable to the mortgagee. The cost of this 

• • - • • • # 

hearing will follow the final result. 

* 

ORDER. 

The simple facts are that there was a mortgage for Rs. 1,500 in the 
form permitted by S. 6 (1) (a) of the Alienation of Land Act XIII 
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. 9n vear3 and 9 of these 20 years have 

of 1000. This mortgage was for -0 y /' and the rec eiyer has 

elapsed. The mortgagor has become m the Alienation 

applied for redemption of On.lend under S- ’ * 0|fici> , 

Of Land Act. The Commissioner in h« e P or ‘ S “ 5 that . the Official 

er cannot claim redemption. It seems to me, represents- 

Receiver i. in .be pe.it- of ,b, mortgager d J official 

tive of the mortgagor. So far as the mor 8 B them. The applica- 

Receiver. the Official receiver is competent to enforce- 

r:::,;;. »*» - t -—o^irrr- «£: 

p ftT nmissioner, who wrots a fail ly ~ , i . 

Depu'y Commissions I have not been abl to 

cf Rs 436-15-6 is due to the mortgagee. 11 , 

tv bi. re„oni„ e very cicely, tat npp.ren.P wb.b he. ta. 

Pee. to dedne. from .he mortgage money P d by ^ 

,b. mortgagee on aocounl of tb,. ..... land ltor ^ ^ 

bered that ,be mortgager for sometime . ol bond, for 

mortgagee ae hi. tenant) and . 1,0 - due en e“°>« ^ 

rent and decree, received bn. probably not yet .at f ^ u 

• nn the other hand, has calculated tha 

orb of tb. whole mer.gng. money. H, that the - accordance 

"lb .be arrangement, made I/O* el the mortgage - V ^ 
interest would be paid off every year. On the whole 1 ^ 

Commissioner’s method of calcnlaiion is equitable. 

follow out the course of the complicated litigation which has taken 

place between tb. parti... Tb. me,.g.gee, ».V -.Id ™ 

amount of their decree money ‘bey may not. m0n6y , 

amount of the decree money only in terms of the B 

Tat i, to say, Rs. 1/500. Ml Ib.t the part,., ..tended to «« 

‘ y by each other, l/dOth of Rs. f. 600 wenld have been p.td .ff 
litb interest each year and the whole debt wenld bay. 

.Uniting that the amonn. new do. to the mortgagee 11W »• 

R, ,, 500 that is to say, Rs. 805. I, .hers,ore. accept «... .PP~I £ 

direct that the mortgage shall be redeemed 0 » the pay ^ 
mortgagor to the mortgagee of the sum of Rs. ‘ ^ , n k v 

can make their own arrangement, for colleet.ng any ®° ie t0 ao t 

[„e„. It seem, to »» that tb. Parfie, have been trying » »« 

unfairly by each other in Ibis ease and I. therefore, direct tha 

,id. shonld pay it. own ce.t .hrongbent. 
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JAW AND SINGH v. DALIP SINGH 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 2 of 1922-23. (Decided on 21-4-1923). 

King , F.O. 

Jawand Singh and another Appellants. 

Vers us 

Dalip Singh. Respondent. 

Punjab Alienation of Land Act, S. 3 —permission to sell to a 
non-agriculturist—alienor an issueless, old and indebted zamindar 

Land Administration Manual Para 37 (iii) (b) -sanction may 
not be granted. 

An issueless, old and apparently dilapidated man, who had no interest 
left in his land, applied for permission to sell a part of it in order to raise 
money to redeem the rest of it. Held, that it was {obvious that his object 
in selling the land a part of it, was to defeat his reversioners ; and it was 
inequitable to permit such a sale, and that the Alienation of Land Act was 
meant to prevent transactions of precisely that nature. 

(ii) Appeal—by reversioner—against sanction for sale- 

maintainability. 

Held, that a reversioner of an issueless agriculturist is entitled to 
appeal against an order, granting sanction for sale of land to a non-agri¬ 
culturist, 4 P. R. 1908 (Rev.) followed. 

Appeal against the order of the Commissioner of Jullundur Divi¬ 
sion. 


ORDER. 

The only point, about which I had any doubt in this case, was 
whether the reversioner of an alienor should be permitted to appeal 
against an order of the Deputy Commissioner or Commissioner giving 
permission to the sale of land, It seems to me that case of Ram 
Saran Das v. Sazdara and another (reported as No. 4 Revenue 
Judgment in the Punjab Record of 1908) meets this difficulty. That, 
was also a case, in which a reversioner appealed to the Commissioner, 
and it was held by my predecessor Sir James Wilson, that the appeal 
was justifiable. The question now is whether, in accordance with 
para 37 (iii) (b) of the Land Administration Manual, permission to 
sell this land should be granted. The alienor is an indebted Zaindar 
and he wishes to sell a part of his land in order to raise money to 
redeem the rest of it. I would note that in such a case it by no 
means follows that sanction should be given. The Financial Com¬ 
missioner’s instruction merely says that this is a case in which sanction 
may be given. In this case now under consideration, the alienor is an 
old and apparently dilapidated man, who has no interest left in his land 
and who has no direct issue. It seems obvious that his object in selling 



PUNJAB CASE-LAW, PAET C. 11923] 


l 6 

t •«. tr. rlpfeat his reversioner, and I tbiufc it 

the land or a part of it 1 that the Deputy 

would be inequitable to permit «« h * AUenation Act was 

Commissioner is right m ecise ly this 'nature. I, therefore, 

meant to prevent transaction Commissioner and restore 

accept the appeal, cancel the order o! he Co th# gal6 o{ 

that of the Deputy Commissioner, fusing 
any part of this land. The alienor will pay all the 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 
1 PUNJAB. 

Revenue. 

App,ll..e SiU, k<( ^ of , 922 . 23 . avoided on 6-4-1023., 

C. M. F - C ‘ Plaintiff s Aprellanli. 

Nathu, and others. 

Versus 

Defendants Respondents 

‘“Sw.t 5 (1) (a,-occ T n^™t.l- 

«•” »f-i“ 5°, l,.d o»« to ...peel 

t* - ta " —"• ” iU “ ,i '‘ 

him in establishing a claim under that section. 

Punjab Tenancy Act. S. 6 and 22 (c)-occupancy n«ht-,n- 

crease of rent. _ .. lftnA reV enue 

Where the occupany tenants have^“J’^essmont came into being and 

and cesses since the year 188o w ie 0 f ^Jie particular holding, 

there was a slight reduction in the lend revenue of the P«i 

Held that the tenants were occupancywS not e^lv*. 
meat of rent to -/*/- in the rupee of the land revenue was n 

Appeal against the order of Commissioner, Jullundur ivisi 

ORDER. 

The main question for decision is whether the -copancyjena^s. 

the defendants in this case, are occupancy tenants under S. „ oy 

of the Tenancy Act. The original Court found that icy w - 

tenants under S. 6. On appeal the Conrmissione,-has 

are occupancy tenants under S. 5 (1) («)• Section obtain occu- 

defines the conditions, which must be fulfilled iif-a tenant »to obUun ‘> 

pancy rights under that sub section. One of these strict conditions » t 
he must not pay more than the land revenue and cesses ^ 

laud in which the occupancy rights are claimed. Now. ^ rey6nue 

that the occupancy tenants in this case do pay mor _ , cea8 es ever 

and cesses and they have paid more than the land revenue ^ 

since the year 1885 when a new assessment came into being a 

a slight reduction in the land revenue of this particular holding. J ^ 

Commissioner gets round this fact by assorting that as the tenants 
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ignorance when they paid more than the land revenue and cesses, they 
cannot be held liable for the result of their action. I do not know what 
authority the Commissioner has for holding as he has held. There is 
nothing in S. 5 (l) (a) which would lead one to suspect that ignorance 
on the part of the tenant as to the amount of land revenue will assist him 
in establishing a claim under that section. My experience is that, in the 
vast majority of cases, the tenant is quite ignorant of the amount of land 
revenue of his holding. The figure, that is fixed in his mind, is the rent 
which he pays the landlord. If the Commissioner’s finding is correct, 
there will be hundreds of casses probably in which the tenant will be suc¬ 
cessful under S. 5(1) (a), because, he will plead that he is ignorant that 
the amount of his rent exceeds the land revenue payable for his holding. 
For these reasons, I am unable to uphold the Commissioner s finding. I 
find that the tenants certainly have not occupancy rights under S. 5 (1) 
(a)» The appropriate section is S. 6. Finding as I have on this main 
issue, I find also that! the enhancement decreed by the Assistant Collector 
is a proper enhancement. It amounts only to -/4/- in the rupee of the land 
revenue. I accept the appeal and restore the order of the first Couit. 
The costs throughout will be paid by the defendants. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

No. 22 of 1921-f2. (Decided on 8-2-1922.) 

Cassov , F. C . 

Mst. Asgiiari Begam and others 


Revenue. 


Applicants 


Versus 

Thakar Other Side. 

-Punjab Tenancy Act, S. 5 (1) (c)—occupancy rights-acquisition of 
—practice. 

Where in a suit to contest notice of ejectment the plaintifl s lather was proved 
to have been in the village in 1839, but not earlier, the founder having sold all 
his rights to a third party in 1836, the plaintiff could not be said to have acquired 
occupancy rights in the village on the plea of being settled by the founder. 

Case forwarded by the Commissioner of Ambala for order of the Finan¬ 
cial Commissioner. 


ORDER. 

For the reason given by the Commissioner in his order forwarding 
the case for revision, it is clear that there is no proof that plaintiff-respon¬ 
dent’s ancestor settled along with or was settled by the founder. The 
founder was Khiwan, He parted with all his rights to Col. Skinner in 
1836. Plaintiff has shown that his ancestor was in the village in 1839, but 
he has not proved that he was there at any earlier date, Khiwan could 
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rot possibly have settled bim in the village in 1839 as the Khiwan then had 
no rights in the village. Therefore following the decision (relating to the 
same village and family) Revenue Case No 156 of 1915-16, (original suit 
No. 31 of 1915 of Assistant Collector, Hissar), I set aside the order of the 
Assistant Collector and Collector and dismiss plaintiff’s suit and he -will be 
ejected in accordance with the notice of ejectment in due course. 

(I notice that the Collec'or’s order is lamentably brief and inadequate 
and comes under 2 P. R. 1893 Revenue ordinarily and should have sent the 
case back for proper decision but in tbe present case appellant the person 
aggrieved by Collector's order, could not possibly do better than he does 
by the order T have now passed. Hence, it would be more waste o! time 
to have the case dealt with afresh by the Collector), 


Suit dismissed. 




CURRENT 

Punjab Case-Law 

PART C. 

Revenue Rulings 

1924. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 85 of 1923- 24. (Decided on 28-3-1924). 

King, F.C. 

Karam Ilahi .. .. • • •• •• Applicant 

Versus 

Chanan Singh ... .. • Other Side • 

Lambardar — Dismissal—absentee—negligence. 

Held, that although it is an undoubted fact that if a lambardar is habitually 
absent from his village and makes no arrangement for a substitute or for the 
the pe:f ormance of his duties during his absence, he would be liable to dismissal 
and might rightly be dismissed by tbe Collector, but it must not be assumed that 
because a man is absent therefore he will neglect his duties or neglect to appoint 
a substitute to perform his duties. Every man must be given some sort of 
ohance. Absence is not a punishable offence. It must not be assumed that because 
a candidate is an absentee from the village, therefore he will ipso facto be negligent 
of his duties. In considering the question of appointment of a lambardar, the 
disqualifications or demerits of the candidate alone must be considered, if he 
is entitled to succeed by the rule of primogeniture. The mere fact that there 
is another candidate in the field with superior qualifications will not justify 
a Collector in appointing that man, if that man is not eligible by the rule of 
primogeniture. Where there is a large section of Arains in a village and if a 
non-Arain is appointed, the Arain3 would be left without a lambardar as their 
representative, it would be undesirable to appoint the non-Arain candidate. 

Revision from the order of the Commissioner of Jullundhur Division. 

ORDER. 

The petitioner, Karam Ilahi, appears to be the nearest male heir of 
Khair Din, lambardar, who has resigned his office. (He is not deceased 
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„ stated in my order of the 29th February >«!*>• "f * 

against Karam Ilahi by tbe resnondent is that Karam » I 
resident of this village. In other words, th. fart of absence, it .s.rgnoi 

is a defect which wonld justify a Collector ,« ?“«“™ * 

Mow. it is an undoubted fact that if a ^ ,n ar ^ te or f or the perform, 
hi, village and make, no arrangement for a eub ^ ^ di>mi „ al „ d 

ance of his duties daring his absence, he be aggumed> 

might rightly be dismissed hia duties or neglect 

that because a man is absent therefore h „ ha eivensome 

appoint a enbst.tut. to perform bis combined with 

sort of chance. Absence is not a punishable offence. Abs 

negligence would be a punishable offence. We must no “ 

cau,e Karam Ilahi is an absentee from th. village therefore ^ a ' V '' 
ip.o facto be negligent of hi, duties. I am therefore very defin.td,^ 
opinion that Karam Ilahi has not in him any such defect as wo 1 
his .seclusion from the lamhardari. It ha, been pointed out more h 
once in many rulings that in considering the gneet.oo of appointment <d a 
lambard.r, w. must c.nsid.r the disqualification, or dement.of th. oand, 
date alono. if ho is entitled «. succeed by the rule » 

mere fact that the. is another candidate >n the field w.ti«W«»r ,«al , 

fiction, will not justify a Collector in appoint,ng that man 

not eligible by th. rule of primogenitor.. For those reason, th.a I thmk 

zsziz ^ 

the Tahsilda recommended the claims of Karam Ilahi. an 
the paper, went to the Revenue Assistant that the claim, of ™“”“ ““ 
wore supported. I think that the Revenue Office ,r «“ ,h<! ft™”* 
Assistant upward, have made a mistake in appointing *haU be 

I therefore accept this petition and direct that [Cram Ilahi 

appointed lambard.r in place of Khair Din. resigned. Ohanan Sr 
will pay the costs throughout. Petition accepted . 


IN THE 


Appellate. 


COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

P.evenue. 

No. 23 of 1923-24. (Decided on 18-2-1924). 

King, F. C. 


Kb an Zam&u 
Mst, Sardar Bibi 


Versus 


Appellwd 

Respondent 




ALLADAD v. £RUSB] MOHAMMAD 3 

Punjab Land Revenue Rules—Rule 17 (1; (d)—Lamoardar succession 
—appointment of female—rival candidates owning very little land. 

Held, that under the rules a woman shall only be appointed, if she is 
the sole owner or for any other special reasons. Consequently, where the 
rival candidates, compared with the widows of the deceased, had very little 
land and were in some way implicated in the murder of or attempt to 
murder the deceased lambardar, the widow was justifiably appointed in 

preference to her reversioners. 

Appeal from the order of the Commissioner of Multan Division. 

ORDER. 

The facta are given in the orders of the Collector and the 
Commissioner. The Collector has decided in favour of Khan Zaman, 
the half brother of the deceased lambardar, and the Commissioner 
has decided in favour of Mst, Sardar Bibi, one of the widows of 
the deceased lambardar. Under the rules, a woman shall only be 
appointed if she is the sole owner or for any other special 
reasons, In this particular case, the special reasons are that the only 
other candidates have, compared with the widows of the deceased, 
very little land and ara in so ne way implicated in the murder of or 
in the attempts to murder the deceased lambardar. The appellant 
Khaa Zaman, it is true, made his attempt about 26 years ago but 
the fact remains that he is still one of those who are alleged to 
have at empfed to murder the deceased, who has eventually been mur¬ 
dered. I think, therefore, that the reasons for the appointment of 
a woman in this case are sufdcient and that r. 17, (it) (d) does 
not prevent the appointment of Mst. Sardar Bibi, I am as a rule 
against interference with the Collector’s discretion in such matters, 
hut in the present case the Commissioner has, I think, justified the 
appointment of Mst. Sardar Bibi, and 1 refuse to interfere. The 

appeal is, therefore, rejected. 

Appeal rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 


Revision Side. 

No. 18 of 1923-24. (Decided on 

King , F. G. 


AnLah Dap 


14-1-1924). 


Revenue. 


Applicant 


"Vqvs us 

K 3 U 3 HI Mohammad Other Side. 

Pnnjab Land Revenue Act, S. 16— Revisional powers of Financial 
Commissioner—powers to be only exercised where there is a rea 

danger of failure of justice. 
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** «. • i n * aa : rtn ftr an unfettered discretion to 

Held, that S. 16 gives the Financial Com ^ oaly proviso being that he 

decide whether he should modify an or e affecting any question of right 

shall not reverse or modify any P^.^^'^^^rso^ an opportunity of 

between private persons witnont g'vmg be ? exercised where there is 

being heard. But these powers should only be exerms^ ahould be made 

real danger of serious failure o 1“ 3 lc there is no failure of justice 

by interference in a case m which ^ appre ciable harm, 

or the failure of justice is so small as not to cause y PP 

ORDER. 

The feet, are lull, given ia the order ol re '» re ”“' “•*. 

15th October 1923. eod in the order pa.s.d by the C.teK *» 

takenly on review, dated the 3rd August * • h T an a -Re- 

exercise my revisional powers under S. 16 of the Punjab Land Re 
venue Act, XVII of 1887. S. 16 gives me unfettered discretioni to 

decide whether I shall modify an Order or not. th ® ® y J 
being that I shall not reverse or modify any proceedings acting 

any question of right between private persons without giving 

persons an opportunity of being heard. It appears in is 

two orders have been passed in mutation °*?®f* ° 3 ' ,j, be ordera are 
which appear to the Collector to be contradictory. The orde 

not on the face of then contradictory. If they ’■ ema * ^ergon 
are, the land revenue can be collected wi on a ^ 

being compelled to pay land revenue, who does not wish V 7 

think that it is his duty to pay. The only difference -11 be that 
a person, who thinks that he ought to be shown as a m r g g 
a certain area and who was formerly shown as a mortgagee of that 
area is no longer shown as the mortgagee An order has been passed 
showing that the mortgage has been redeemed this order being 

based on a statement made by the mortgagee ^“self. Now, 
probable or possible that the mortgagee made his 9tat0 ® but 

the redemption of the mortgage, under some misa PP ’ d 

there is no question at all about his having made that statement, ^ 

that statement having been made it was right an V ' 

Revenue Officer should act upon it and acting upon it should show 

the mortgage in the revenue papers as having been redeemei. 
mortgagee now comes forward and says that his statement was wrong 
or made under misapprehension, that is not a good reason for 
to vary the decision made by the Revenue Officer in mnta.io P 

oeedings. It may be a goed reason for the mortgagee to b«n* 

oivil suit, but in these proceedings we are net concerned h 
suits, and I do not think that any misoarriage of justice or 
of justice will ooour, if I refuse now to exercise my powers 0 
sion. I am very strongly of opinion that my powers of« 

’should only be exercised when there is a real danger of sen u 
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iJlVJXlXV/AiJ-L v - 

i„ s «c, .»d «. Ml b. M o. •*•*£» 2 : 

c.» i. »hLCh actually there U .. failure •«**■“ " * , e “ m . 

of justice has been so snail as not to cause any appreciable 

For these reasons, I refuse to interfere in these Proceeding. 

Revision rejected. 

IN THE COURT OP THE FINANCIAL COMMISSIONER OP T 

PUNJAB. 

Revenue. 

Revision Side. 1QO ,\ 

No. 124 of 1923-24. (Decided on8-8-l»<S4j. 

Kb ' 9 ' F - Applicant 

Mohkam Din 

Versus 

Respondents . 

Chirag Din and others 

Punjab Tenancy Act, S. 60-occupancy rights soW to one of the^ 
landlords—consent of other landlords not obtained va 1 1 
sion to whom to be given. 

Where occupancy rights were sold to one of the^^“^Jllndlords. 
consent of the others, held, that the sale was voidable as against o 

Held also, that the tenant be replaced in possession and that if he is not ^ 
land should be given to the proprietary body of the holding ietary 

further, that as regards any dispute as to possession among "^Xdoes not 
body, it should be decided in a civil Court, for sue qu » 

concern Revenue Court. 

Revision from the order of the Csm nissiouer of Lanora Division. 


The facts are briefly these — 

Chiragh Din, plaintiff, Mohkam Din, defendant, and others P r °f 01 * ma de 
fendants are owners of land in dispute and Shamoo and sons 0 0 a 

are occupancy tenants. The occupany tenants have sold the land to 0 am 
Din, who has obtained possession. Chiragh Din has brought a sui 

cancel the deed of sale, which was made without the consent of the p 0 - 

priotors and to dispossess Mohkam Din. The Assistant Collector cance 
the sale, dispossessed Mohkam Din, and gave Chiragh Din possession 
against Mohkam Din and the remaining proprietors. Ihe 

appeal cancelled the sale but made no order as to dispossession ofM° 

Din. The Commissioner on appeal to him has restored the order of t e 
tant Collector and has directed that Mohkam Din must have a separa e 
to recover the purchase money from Chiragh Din or the occupancy 0 
It seems to me that the correct order is that the tenant is to be pu ^ in 
possession, if he is to be found, and he can claim possession as again ^ 
the whole proprietary body. If the teaaut caaaot be found, then t 
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ronrietary body is entitled to possession as against Mohkam Din, to whom 
tenancy was sold. I therefore accept this petition and modify 

J d cree t 0 this extent that I cancel the sale of tenants to 
Mohkam Din and I direct that tenants shall be replaced in posses¬ 
sion if they can be found, and if they cannot be found the land is 
to be put in possession of the proprietary body of the holding as whole. 
If there is a dispute as to which of the proprietary body is to have actual 
physical possession that dispute will form the subject of the civil proceed¬ 
ings, which have no concern with these revenue proceedings, 


The cost in this appeal will be borne by the parties. 


i •« • __ _ ___ y 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

_ . . q • j Revenue. 

Revision bide. 

No. 158 of 1923-24. (Decided on 22-10-1924.) 

King , F . <7. 

Mst. Hayat Bibi. ~ •• Applicant 

Versus 

.. .. Respondents . 


Jalal Din and others 


• • • 


(i) Punjab Land Revenue Act, S. 37—Application of duties of a 

Revenue Officer in a mutation proceeding. 

Held that under the section an entry in a record of rights shall not be 
varied in subsequent records otherwise than by making entries in accordance 
with facts proved or admitted to have occurred. 

Tn a mutation proceeding, the Revenue Officer is not concerned with law or 
custom except so far as the law or the custom applicable is admitted by the 

parties to the proceeding. 

(ii) Punjab Land Revenue Act, S. 16—Revision interference when 
to be refused. 

Held, that interference on revision should be refused where no great 
injustice would be done to the petitioner. 

Revision from the order of the Commissioner of Lahore Division 

ORDER ( 1st July, 1924.) 


The facts appear to be as follows :— 

Mst. Hayat Bibi is the widow of one Ahmad Ali. On the death of 
Ahmad Ali, she succeeded to his property and mutation took place in her 
favour. Since then she has re-married, and a fresh entry has been made 
in the register of mutations by which her name is struck out entirely 
and the names of the reversioners of Ahmad Ali are entered in its plaoe. 
The Tahsildar (Assistant Collector, 2nd grade) who first enquired into the 
case sanctioned the mutation. On appeal, the Collector restored the 
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.Id entry und on second nppenl the Commissioner has ” s “" d o " d “ 
of the Tabsildar. Apain.t the Commissioner s order thts petit... for 

revision has been filed. The law on the .object of muiuUon. » “»*”»£ 
in S 37 of the Land Revenue Act. In that section it is distinctly 1 i 
dot that an entry in a record of ri g hts shall not he varied « »b- 
sequent records otherwise than by making entries m accordance with 
facts proved or admitted to have occurred. The other clauses of S. 
are J relevant to the present case- Now what are the facts which 

have been proved or admitted in the present proceed, ngs? 

(0 There is the fact of the old entry. Mst. Hayat Bibi is shown 
as owner of the land in dispute. 

M There is the fact admitted that Mst. Hayat Bibi has married 


again. 

These are the only facts, with which we are concerned and these 
facts do not seem to me to justify a change in the entry, I draw special 
attention to the wording of the section. We are not here concerned with 
law or custom applicable or the custom except so far as the law apphca 1 

or the custom applicable is admitted by the parties t0 the pr0Cee ^; ' 
In this case the facts are admitted, but the law is in dispute. It seems 
to me clear then that the proper course to take is that taken by 
Collector to refuse to sanction mutation of names. If the respondents t 

opponents of Mst. Hayat Bibi have a case, they must ^ 

regular suit, and it is not for a Revenue Officer acting under this section to 
reguiai ’ . . . ^,,>,^1 or to attempt to interpret 

discover what the law is, when it is ' ’ t s^ink that 

custom under similar conditions of doubt. For these reasons I thmk that 

th. Commissioner is wren, in his order. The whether 

I should now vary that order and thus P»h»t lll ‘f “»”• 1 “ J 

definitely of opinion that mutation cases s ou un le SS they 

earliest possible moment. They ^/^ties to waste money 

are agreed to by the parties, and it 1 can ^e 

on them when they can resort to Courts where then Jjn be 

finally decided Ordinarily, then I whould not mterfe e , 

such a case, but I shall hear what the parties have to say before deciding 

finally. Let notice issue to both parties. 

n-RTYRYR. (9.2nd October , 1924.) 


I have heard Mr. Ghnlam Mohay-nd-Din Vakil for the petitioner and 
Mr. Asghar Beg Vakil for the respondents. There is one addi lona 
fact not mentioned in my order of 1st July 1924, whic as e 

emphasised by the Yakil for the respondents, and that is that a e 
present moment the respondents are io the possession of t e is pu ® 
land. It would appear from the order of the Assistant o ec or o 
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11 . Uo Ve been in possession ever since the 

mutation proceedings -hat they the 2 8th February 1923. 

date of those proceeding that i t to s y. ^ ^ don9 fay my to 

‘'T h r^«n “ «»“ »• “ w ,h ““ w 

:sr -»» srs: tJ zz “ 

of'the^ac^thlt'T'think that the Cmmissioner’s order is probably wrong, 

I refuse to interfere. *,„**>„ 

IN THE couar OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Revenue. 

^ PP No. 36 of 1923-21. (Decided on 28-3-1924). 

King , F. 0. 

R. B. Lala Diwan Ouand. •• . Appellant 

Versus 

Crows.. •• — " " .... 

Punjab Land Revenue Act, S. 58 -Assessment of land-principles 

governing—allowing for improvements. 

„ , , as a question of principle, land has to be assessed at the rate 

at whiS ft S assessable owing to its state at the time of the assessment, 
at ^ hlch . o{ improvements, e.g., the construction of canals, 

Certain defi £ wellg or making dams should be allowed for, 

water-courses and d,g„ 8 ^nt the ordinary improvements, which take 

Tlace “ the® course of regular cultivation are not included among the 
improvements for which an allowance is made when an assessment is imposed. 

Second Appeal agamst the order of Commissioner of Multan Division, 

JUDGMENT. 


.. Respondent. 


King, F.C .—This ia an appeal against an appellate order passed by 

the Commissioner of Multan cmfirning an order of the Settlement Officer 

of Lyall pur fixing the rates of land revenue of the appellant’s land at 
Ra. 4 8- per acre fluctuating. The arguments used are that the land is 
not of the same quality as the land of adjoining estates, that it is very 
sandy, that the present o vner has expended large sums in reclaiming it 
and making it oulturable, that even yet the cropping shows that the land 
is not of as good quality as the land of adjoining estates, and that if the 
rates fixed by the Settlement Officer are charged, the revenue rates plus 
Abiana will absorb all the profits of the land and leave nothing to the 
owner. A further objection is taken on the ground that the Settlement 
Officer dismissed the application for reconsideration with a brief Order 
in vernacular, and that in this order he did not consider all the points 
put forward in the grounds objecting to the assessment. Taking this 
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last point first, it would have been better if the Settlement Officer had 

tz i z: t in lis ti reieo,in! *- 

at,on. I have, however, read his first order, dated the 12th February 
1923. very carefully, and I have no doubt at all that the Settled 
Officer made a very careful examination of this eslate before 7 1 

assessment, and that in his order reiectml tbe r th# 

sideration it would have been sufficient if he had merel^ referred 'toT 
previous order assessing the estate, because it seems to me tha t that 

aU the ^ - - objection stated 

between the appellant a^d ^ht ^wnerT o'f t^yMa ^ 6 ^ erent ^ ti0D 
- b C a= d at 

clearly stated in the order of the Settlement Offoeh dlfierent ‘ ati °n is 

although there are some good souareTwhYl. SayS that 

yet the squares are so much mixed un and n ^ Pay 3 ^ Wgh rate 
classes of land to such an extent ha r & ° Wn6rS haVe parts ° f a11 
squares. The Settlement Officer has PartiCnIar 

will be applicable throughout the Chak. That averat^X cT^ ^ 

as 3B, the rate for which is Re. 4-8 per acrl T ! ^ 

average, the Settlement Officer has reduced the g obtained bis 

=rSi -=r - - 

r i z r» ^ 7 ™ “ 

„ f fact which oZl ZZZZ iZiZZZZZJ'ZZ ‘ 

*- - - Zzzzzzzzz z M 

reason to suppose and it • a j 7, , 0 d s ’ and I have no 

careless as to include in the h h ind f J '"•M that Mr. Penny, was so 

have been in the lower class The 7 tT -Tf® 8 Sh ° Uld obviousl y 

Diwan Chand, the aonellant' rutb ^ that if the holding of R. B. 

been some squares liable to ’ C ° nSldered by itself ’ tber « would have 

some squares liable to a lowe Cessment than the 3B rate and 

u lftDie to a lower assessment than 3B rate o 

assessment of the whole holding, is however the 3R r t ; 1 aV6rag8 
special considerations for reducing that rJ h 3B rat ®> and ‘here are no 
are in other squares The g at rate in particular squares as there 

ground no conLe^ion s °° 

“— - - *‘z Lit, :r,X ”zzrt 
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another reason for not giving special consideration to land of poor qoaliW 
Taken all round the assessment then at the SB rate seems to me to he 

fully justified. 

We have now to consider the case of this estate compared with that 
of other estates in the immediate neighbourhood- One of the groun s 
the appeal is that this estate is inferior in quality to the neighbouring es¬ 
tates- It is admittedly proper in respect to its cropping. The soil appea 

to be mere sandy and more uneven, but it must be remembered that it 

gets a more regular and sure water sup, ly. and Nr. Fenny ^ his note 

erys that locally it is reputed to lave a gc-c-d water supp y- n is c 
the water supply counts for a good deal more than the quality of soil unless 
the soil happens to be exceptionally bad. For the leasers given by Mr 
Penny then I think that this estate can be treated as being on the wh 
at least of ihe fame quality as neighbouring es'ates. There :is the firm 
argument tlat the owner has improved the estate greatly and has broug 
it to its piesent condition by the expenditure of large sums. . 1 here can 
be no doubt that the old record show that this estate was a very poor one 
when the colony was first founded and Mr. Fenny’s recent report shows 
that it is now up to the average of the colony and possibly a little 
better than the average. The owner must then be given the credit for the 

great improvement that has taken place. I question whether this improve¬ 
ment has been due to any extent to the direct expenditure of money. 
Doubtless the fact tl at the owner was a wealthy mau had its part in the 
g.eat development that has taken place. The owner being wealthy could 
afford to take a smaller rent from his tenants and thus employ tenants to 
bring the land under proper cultivation and to improve its quality. He 
would not have been able to subsist on a small rental if he had no his 
private wealth to fall back upon, but it is a wide step from this state of 
affairs to say that the owner has put a large sum of money into the land, 
and I am not prepared to say that he has done this, and there is ce.tainly 

no evidence to stow his having done so in the record before me. As a 
question of principle, land has to be atsefsed at the rate at wl ich it is 
assessable owing to i*s state at the time of the assessment. There are 
certain definite classes of improvements which are fllowed for when an 
assessment is made. Such improvements are the construction of canals, 
mater courses and digging of wells or the making cf dams and so on The 
ordinary improvements which take place in the course of regular cultiva¬ 
tion are not included among the improvements for which an allowance is 
made when an assessment is imposed. Therefore, even though the owner 

has improved the land, as le appears to have improved it that would not 
of itself be a reason for a reduction in the assessment I have °°™ de F® 
all the poi. tsbrought forward which are cf any importance, and I hud that 

I am unable to interfere. Appeal rejected. 


VVARYAM SINGH v. SUNDER SINGH. 
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IN TEE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate -r. 

, T ^ r , Revenue. 

No. 36 of 1923-24. (Decided on 15-11-1924). 

King , F.C. 

Waryan Singh-.. .. . 

. ..Appellant 

Versus 

Sunder Singh. 

T i , « . ** * # * * • • • • • Respondent . 

-e si ae pe« l y“ CCeSS,0n “ PrindplC “ »<* li Wy to 

t HX XSt ,r”“a?dl “” h 8 Z hi ‘ 

be appointed a lambardar. Before armninH™ « of • . te ’ he sh °uld not 

..to .h«u,„, „„ OI tha d,c...,d sxT.x.bir”’' 

S.oo»d .ppe.l from tb. order of Commissioner of Labors Divi , i01 ,. 

ORDER. 

I agree with the Commissioner in thinking tk-f 

prospect of Waryam Singh’s permanently taking* up his ^bodTin^ 9 
village Basu Panuant to the Lambardari of which he has been anno’ ^ 

I am not at all impressed by the certified copy produced bv the pp0intedl 
tbo »PP.ll»» t , sebich show, tb., Waryam ££ 

the colony in favour of his minor son aged 7 years Th« r 
that this alienee is only 7 years old was elicited bef 

Sio,l k "T *° ”” lU ' »»•*«« » »n'y a bltd w l: 

Sm 0 h has been rightly passed over for the Lambardari h 
Commissioner. There does not seem, however, to be any reason why Sun de 

Singh should replace him. If there is an objection to 

ppointment, there are other nearer relatives than Sunder Sin b 
namely Balwant Singh, Jiwan Singh, and Sohan Singh; and althon b 
one o these has applied to be appointed as Lambardar. the probabilitv 
ha one of them will be ready to apply, an d that the reason for the fnot 
applying formerly was because Waryam Singh was a candidate T 
erefore remand the case to the Commissioner, and request him to .li ^ 

Sinah^b 6r relati . V6 , il1 session to the deceased Budha Singh WaryaL 

x: t?:; appe *'* - thi - — —«• 


Case remanded. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate 


No. 1 of 1923-24. (Decided on 11-1-1924). 


Revesue 


MULA SiNGH . . 


King , F. C , 

• » • • • 

Versus 


. .Appellant 


Eazal Hussain Shah.... 


'..Respondent 


Punjab Alienation of Land Act. S.7—Lease or m ortgage—terms of 


the deed. 

Where a lump payment has been made in advance and where there are other 
provisions in the body of the document, e. g the use of the word ‘fak’ indicating 
that the document is mortgage and not a lease, the document must be consi ee 
to be a mortgage and liable to the provisions of S. 7 of the Alienation o an 


Act. 

Appeal from the order of Commissioner of Rawalpindi Division. 


ORDER. 

The question for decision is whether the document executed by Sardar 
Bibi and Sardar Begum is a lease or a deed of mortgage. The document on 
the face of it purports to be a lease for 20 years, the rent having been 
paid in one lump sum in advance. I am of opinion, however, that t e 
missioner is right in thinking that this is only a device of the person, 
whose favour the document is executed to evade the provisions of S. 
the Alienation of Land Act. If the document were a lease, he wo ® 
entitled to hold the land leased for the whole term of the lease, in this oa 
20 years. If, on the other hand, it is a mortgage, the moitgagee can 
the land for not more than 20 years, but the mortgagor can at ft Y . 
release the land on payment of such a sum as the Deputy ommissi n 
may deem to be equitable. In the present case the representatives ot 
executants of the lease or mortgage has applied for action to be taken under 

S. 7 of the Alienation of Land Act to release the land. The-Deputy Com¬ 
missioner has decided that the document is a lease and not a mortgage 
and therefore action cannot be taken under S. 7, 

On appeal to the Commissioner, the Ctmmissioner has decided that in 
fact the document, although purported to he a lease, is a'mortj age deed an 
as such is liable to the provisions of S. 7 of the Alienation of Land Act. l 
have considered the terms of the document carefully, and agree with the 
Commissioner in thinking that the document is a mortgage and not a lease. 

The reasons for thinking so are :— 

(i) the payment in one lumpsum of the consideration , 

(t7) the use of the word ‘fak’ the terms which is only used with 

regard to th3 release of the mortgage-deed. If this were deed of ease, 
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one would expect the u=e of a word such aa ‘ khatm ’ but this word is 
not used. 

I think it would be wrong to allow mortgagees to evade the provisions 
of the Alienation of Lond Act by pretending that documents in their favour 
are leases, when they really are mortgages. I hold that in a case like 
this, where a lump payment has been made in advance and where there 
are other provisions in the body of the document indicating that the docu¬ 
ment is. a mortgage and not a lease, the document must be considered to 
be a mortgage and liable to the provisions of S. 7 of the Alienation o 
Land Act, I therefore dismiss this appeal with costs. 

Appeal dismissed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revenue 


11. 1924). 


Appellants 
Respondents * 


Appellate 

No. 49 of 1923-24. (Decided on 22. 

Barron , F.C . 

Munshi Singh and others 

Versus 

Bhagwan Singh and another 

Allotment of street—original lay-out interfered with—objection filed 
after a great delay. 

Extra Assistant Settlement officer made an allotment of a lane and objec¬ 
tions as regards the lane were lodged after a great delay, after the ground had 
been built over. It was found that the blocking up of the lane did not in- 

convenience^the objectors. 

Held, (i) that it is very objectionable that the original lay-out of the 

village should be interfered with and the lane be blocked up and 

(iil that in the above peculiar circumstances the original order of allotment 
stands but that it should not be taken to constitute a precedent for other 

ordinary case. 

^ ' * • 

Appeal against the order of the Commissioner of Multan Division. 

ORDER. 

I have heard counsel on both sides at considerable length n this case 
and have come to the conclusion that there are reasons for 1 eren 1 a 
it from the case quoted in the Commissioner’s order. 

In the first place there was very great delay in lodging an objection 

to the allotment of lane No. 84-1 by Bhagwan Singh and Sewa Smg^ 

The allotment was made to Muostn Singh etc. in April 1923, 

till after they had built over the ground that the raspordents lodged 
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objection in February. 1924. Bhagwan Singh and Sewa Singh had more 
or less put themselves out of Court by Fecuring for thrmselves the 
division of a part of the lane No 81 lying between Sewa Singh's house 
and Munshi Singh's house. This, it is true, was a cul de sac , but their 
action shows that they were prepared to disregard the original lay-out of 
the village, when it suited them. Then again the blocking up of the lane 
No. 84 1 does not really inconvenience Bhagwan Singh and Sewa Singh 
to any great extent. The dist nee from their houses to the village well 
is exactly the same whether they have to go round the north and west 
of site No. 19 to get to the village well or whether they go to 
the east of site No. 19 and the south of site .No. 17: I quite 
agree with the Commissioner that it is very objectionable that the origi¬ 
nal lay-out of the village should be interfered with in this way and that 
lanes should be blocked up. The circumstances of this case are, however, 
peculiar and it will not constitute a precedent for other ordinary cases. In 
this particular case consideiing the length of time, which elapsed before 
objection was taken to the allotment of Block No. 84-1 and the expense 
to which the appellant bad, in the meantime, been put in erecting their 
buildings, and considering also the small amount of inconvenience to which 
the objectors will be put, I do not think there is sufficient justification for 
cancelling the allotment merely to satisfy the obvious grudge the respon¬ 
dents bear to the appellants. I, therefore, accept the- appeal, and direct 
that the original order of allotment should stand. Parties will each bear 
their own costs. 

Appeal accepted . 


IN THE COURT OF FINANCIAL COMMISSIONER OF THE PUNJAB. 

Revision Side. Revenue. 

No. 13 of 1923-24. (Decided on 15-12-1924) 

King, F. C. 

Shahbal and another. Applicants 

Versus 

AIathra Das . Other side . 

Punjab Alienation of Land Act, Ss. 6 (1) (a) and 7(3)—'redemp¬ 
tion of mortgage—proportion of mortgage—debt to be paid. 

A certain land was mortgaged under 9. 6 (1) (a) of the Punjab Alienation of 
Land Act. It was found, after nearly a third of the period for which the land 
was mortgaged had passed, that so far only the amount of fair interest had 
been paid and no principal had been paid off. The land was a good Nahri land. 

Held, that it was not equitable to order the payment of the whole of the 
mortgage-debt in a suit to redeem the land. 

Revision from the order of Commissioner of Lehore Division. 
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ORDER. 

The area mortgaged appears to be 233 kanals, 5 marks. Tbe mort- 

i= TN 2 900. A great pait of the land is canal nngated by 

r “he land is' mortgaged to the mortgagee in iccordance with the 

terms of S. 6 (0 fa) of the Punjab Alienation of Land Act for a P d 
of 16 years. The Collector has found that during the past 5 year , h 
income of the land has not exceeded the interest which can fauly be 

charged at 1 per cent, on the balance, and flat as a 

. T, A fVincr oi tie principal has so far been paid on, 

consequence nothing ot me p f , v 

and in fact there has been a slight increase of Rs. 4. Thus he has 

found that until the whole amount of the mortgage-money is paid up the 

land cannot be redeemed. S. 7, Sub-section (3) of the Land Ahejiation 
Act prescribes that “the mortgagor may redeem his land at any time 
during the currency of the mortgage, cn payment of such proportion of 
tbe mortgage-debt as the Deputy Commissioner determines to be equit¬ 
able.” The question is. is it equitable now to order the payment of he 
whole mortgage debt, when nearly a third of the period for which the 
land was mortgaged, has elapsed ? Of course if the produce of the 
land was very va.iable, and if there had been a succession of 5 bad 
years, it might be argued that it would be unfair to permit redemption, 
except on payment of the whole mortgage money, because it might e 
said that the mortgagee is looking forward to the future 11 years to 
provide a good proportion of bountiful harvests out of which he will 
be able to recoup himself for his mortgage-loan. As, however, the land 
is good Nahri land, or at least a proportion of the land is goo 
Nahrr land, it does not seem likely that there have been or 
will be such variations in production as to suggest the advisability of 
allowing the mortgagee the full amount of the mortgage money. I am 
quite uncertain as to what the correct amount of the mortgage-money 
now due is but I am not satisfied that the calculation irepared by the 
Assistant Collector, Mr. Malik is correct. It maybe correct, or it may 
be incorrect. All I desire is to be satisfied that it is correct. I, therefore, 
remand the case to the Collector fer further enquiry and report as to 
the correctness of the calculation nude by Mr. Malik, and, incasetha 
calculation is not coirect, as to the amount which should be struck off 
the mortgage-debt, if the lard is to be redeemed at once. I lepeat that 

it clearly to be understood that I am not deciding that Mr. 
Malik's calculation is wrong. I only wish for fuitber proof that it is 
right, and it is only incase that, further proof is not forthcoming tha 
I wish for a further enquiry to show what sum she uld now be equitably 
paid to the mortgagee before the land can be redeemed. 


Case remanded. 



Revenue 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. 

No 159 of 1923-24. (Decided on 26 11-1924.) 

King , F.C . 

KaIu and others. Applicants. 

Versus 

Kashi Ram. Respondent 


Punjab Tenancy Act S. £4—Revision—limitation—time not ex¬ 
tended absence of material irregularity in exercise of jurisdiction 
—interference declined—occupancy rights—presumption. 

Interference on revision was declined by the Financial r ommissioner on 
two grounds, viz ; (i that the petition was filed 90 days after the date of de¬ 
cision of lower C ourt and no reason was shown for extension of the ordinary 
peiiod, (ii) that there had been no material irregularity or misapplication of 
jurisdiction. Obiter dictum . Where the land in question had been held for a 
period of more than 30 years by the tenant and by his immediate representa- 
tives-in-interest and no rent other than the land revenue was paid during the 
whole of that time, held, that there was ground for acting on presumption 
under S. 6 (2) of the Punjab Tenancy Act, 


Revision from the 


order of the Commissioner of Ambala Divistion. 


ORDER. 

I am not going to interfere in this petition for revision for two reasons. 
One, because it was filed 90 days after date, and although it is a petition 
for revision, and not an api eal, yet I see no reason in the petition for 
extending the time that would ordinarily be allowed in appeal* My second 
reason for not interfering is the fact that there has been no material irregu¬ 
larity or misapplication of jurisdiction. I, cannot refrain however, fiom 
pointing out to the low’er appellate Courts that I think their decisions are 
based on a mis-apprehension of the law. The Collector’s order is so so&nty 
that I find it a little difficult to follow his line of reasoning. He says: '‘The 
presumption of two generations previous to 1863 is impossible, but there 
is nothing in the record, that I have been able to find, to prove the im¬ 
possibility of this presumption. S. 5, sub-section (2) of the Tenancy Act 
a’low's for a certain piesumption to be made, and it is clear from the facts 
which have been proved that that presumption has been correctly allowed 
by the Assisant Collector, The land in question has been held for a period 
of more than 30 years by the tenant and by his immediate representatives- 
in-interest, and no rent other than the land revenue has been paid daring 
the whole of tbat time. Therefore, under sub-section (2\ the presumption 
that the land has been held fer more than tw’O generations through a grand¬ 
father or grand uncle and for a period of not less than 20 years, has been 
correctly established. There is no evidence rebutting this presumption and 
it seems to me, therefore, that the Assistant Collector’s finding in favour 
of the tenants vas justified. The Collector, although he says that it is 
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should have been two generations of tenants before 1863, has not referred 
to any facts which establish this impossibility. The Commissioner in his 
order has upheld the Collector’s order and has said that there is no evidence 
of any other generation holding the land prior to 1863. This fact does 
not rebut the presumption created by S. 5, sub-section (2). If there is no 
evidence as the Commissioner has stated that a decision should have been 
given in favour of the tenants and not in favour of the landlord. 

These remarks are made for the information of the lower Court, and 
not because I intend to interfere. The petition is rejected. 

Petition rejected . 


Revenue. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. 

No. 204 of 1923-24. (Becided on 15-12-1924.) 

King, F. C . 

Chhittar 

Versns 

Are Malmali 

Punjab Land Revenue Act, S. 37—mutation —i 
by other party—procedure to be followed. 

Held, that where one party objects strongly to the new entry, no question 
of correction arises, and that if there has, in fact, been a mistake made, owing 
to a mutation order, and if that mistake has been incorporated in the revenue 
records, the. only way to correct the mistake is by way of a regular suit. 

Revision from the order of fc he Commissioner of Anabala. 


Applicant 

Other side. 

istake—objection 


ORDER, 


It is agreed that the facts are as stated in the Commissioner’s order 
of reference, dated the 25th August, 1924, I share the Commissioner’s 
surprise that the Collector should have continued the orders of the 
Assistant Collector in these cases. No question of correction can arise 
in a case like this where one party objects strongly to the new entry. If 
there has, in faot, been a mistake made, owiag to a mutation order, and 
if that mistake has been incorporated in the revenue records, the only way 
to correct the mistake is by way of a regular suit. Proceedings such as 
those now under revision are entirely irregular. The law governing 
this subject is contained in S. 37 of the Land Revenue Act, XVTI of 1887. 
In the matters now under ^consideration, it is obvious that none of the con¬ 
ditions laid down in clauses (a) (6) and (c) of that seetion apply, and that, 
therefore, there should have been no change ordered in the revenue re¬ 
cords. I accept this petition for revision, and I cancel the orders of the 
Assistant Collector, varying the orders of mutation contained in mutation 
Nos. 807, 862 and 9J4. Tnis means that the orders of 19th July, 1919, 
15th April, 1921, aad 27th November, 1921, will stand, axd that the order 
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of 13th March, 1924, is cancelled. The 'respondent 
s. 16 will be allowed as costs iD the Court. 


will pay all ooats. 
Petition accepted. 


Revenue. 


Applicant 
Other side , 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. 

No. 128 of 1923-24. (Decided on 6-5-1924\ 

King, P. C. 

Khair Din 

Versus 

Jamu . 

(i) —Punjab Land Revenue Act, S. 37—facts admitted or proved— 

proof or admission of facts necessary for alteration. 

Held, that the Revenue Officers are not permitted to alter revenue records 
merely because they think that mistakes exist in them. They must have cer¬ 
tain facts before them and they must act in accordance with the law. 

(ii) —S. 16-^order passed in contravention of provisions of S. 37* 

Held, that an order passed in contravention of provisions of S, 37 being 
ultra vires may be sot aside by the Financial Commissioner on revision. 

(iii) Punjab Land Revenue Act, S. 13—appeal—maintainability. 

"Where the Collector confirms the order of theiAssistant Collector, held, that 
no appeal lies to the Commissioner from the order of the Collector. 


ORDER. 

(7th April 1924) The Commissioner has sent up this record for me to 
take action under S. 16 of the Land Revenue Act XVII of 1887. The facts ap¬ 
pear to be that the Naib-Tahsildar on attesting the Jamabandi of Mauza 
Gadhera discovered what he thought was a mistake in the order in which 
the Khatas were recorded in columa No. 4 of the Jamabandi. He according¬ 
ly directed that a mutation should be entered up for the corrrection of this 
mistake. This was dono. In the course of the enquiry into the mutation 
certain objections appear to have been made by one of the parties, but 
inspite of these objections the Assistant Collector passed an order direct¬ 
ing a change in the Khatas . An appeal was made against the Naib- 
Tahsildar* s order and this apeal w^s dismissed. The second party, who also 
objected to the order, has also file 1 an appeal and the Collector has sub¬ 
mitted the case to the Commissioner urging that, as his predecessor had 

$ 

already passed orders and as these orders had been confirmed on appeal 
to the Commissioner, therefore, the Collector could not now consider this 
second appall. As a matter of fact, there omld have been no appeal to the 
Commissioner, because the C dlector cMiftrmai the order of the Assistant 

Collector. The Commissioner’s order could therefore have been passed 

% 

only on the revision side. After a full consideration, I am of opinion 
$hat the initial mistake made was to pass an order sanctioning mutation. 
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« ' 

None of the circumstances detailed in S. 37 of the Land Revenue Aofc 
exis f s, that ist-> sav, there are no ne w facts proved or admitted- and tha 
new entries are nut agreed to by all the parties inter ested therein. Tho 
Assistant Collector's order, therefore, sanctioning mutation was ultra vires . 
Revenue Officers are not permitted to alter revenue records merely be¬ 
cause they think that mistakes exist in them. They must have certain 
facts before them and they must act in accordance with the law. The 
Collector does not seem to have fully appreciated the position and his 
order dismissing the appeal and thereby confirming the mutation was 
therefore wrong. The question having been raised again in the second 
appeal which has now been sent to me for orders, I have gone into the 
whole matter and I think that the proper order to pass is one dismissing 
or refusing to sanction the mutation. As this order will now affect one 
of the parties adversely, before passing it, I direct that notice shall 
issue to both parties and a da f e shall be fixed early in May before I go 
to Simla when I shall hear both parties and lass final orders. 

ORDER. (6th May 1924) 

My order of the 7th April 1924, will be read as part of this order. I 
have heard Mr, N. C. Mehra for the respondent, and Lsee no reason to vary 
the opinion : expressed in that order. I therefore'cancel the orders passed by 
the lower Courts and I direct that the original order sanctioning the 
mutation shall be rescinded, that is to say, there shall be no change in 
the entries in the revenue papers. No costs. 

'•Order accordingly . 

IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Appellate. Revenue. 

No. 35 of 1923-24. (Decided on 28-3-1924), 

King , F. C . 

R. B, L, Diwan Ca\ND A.podia U 

; Versus 

Crown Respondent . 

Punjab Land Revenue Act, S. 58—assessment of land principle 
governing—allowing for improvements. 

Held that, as a question of principle, land has to be assessed at the rate at 
which it is assessable owing to its state at the time of the assessment. Certain 
-definite classes of improvement, e. g , the construction of canals, water-courses 
and digging of wells or making of dams should be allowed for, when an assess 
ment is made. But the ordinary improvements which take place in the course 
of regular cultivation are.not included among the improvements for which an 
allowance is made when an assessment is imposed. 

Appeal against the order of the Commissioner of Multan Division, 


J 
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DIWAN CHAND v. CROWN. 

ORDER. 

This is an appeal against an appellate order passed by tbe Commit. 

sioner of Multan confirming an order of the Settlement Officer of 

Lyallpur fixing the rates of land revenue of the appellant’s land at 

Rs. 4-8 0 per acre fluctuating. The arguments used are that the land 

is not of the same quality as the land of adjoining estates, that it is very- 

sandy, that the present owner has expended large sums in reclaiming 
it and making it culturable, that even yet the cropping shows 
that the land is not of as good a quality as the land of 

adjoining estates, and that if the rates fixed by the * Settlement 
Officer are charged, the revenue rates plus abiana will absorb all the 
"profits of the land and leave nothing to the owner. A‘further objection 
is taken on the ground that the Settlement Officer dismissed the applica¬ 
tion for reconsideration with a brief order in vernacular, and that in 
this order he did not consider all the points put forward in the grounds 
objecting to the assessment. Taking this last point first it would have 
been better if the Settlement Officer had gone into more detail in his 
order rejecting the application for reconsideration. I have, however t 
read his first order, dated the 12th February 1923, very carefully, and I 
have no doubt at all that the Settlement Officer made a very careful 
examination of this estate before fixing the assessment, and that in h*s 
order rejeoling the application for reconsideration it would have been 
sufficient if he had merely referred to his previous order assessing the 
estate, because it seems to me that that previous order covers all 
the grounds taken in the objection statement made by the appellant. 

Another ground on which objection is taken is the differentiation 
between the appellant and other owners of the village. The appellant 
has been assessed at Rs. 4-8*0, while some of the other owners have 
been assessed at Rs. 3-8-0. The reason for this differentiation is clearly 
stated in the order of the Settlement Officer when he says that although 
there are somej good squares which can pay a very high rate yet the 
squares are so much mixed up and all owners have parts of all classes of 
land to such an extent that it is unnecessary to classify particular 
squares. The Settlement Officer has therefore taken an average which 
will be applicable throughout the Chak. That average is the class 
known as 3 B, the rate for which is Rs. 4-8-0 per acre. Having obtained 
his average, the Settlement Officer has reduced the assessment in the 
case of particular owners. He has granted special concessions to some 
Jangli owners who have only half square holdings, and he has also 
differentiated tbe squares of some Abadkars, who have squares, which 
vary in quality greatly from the average. The result of applying this 
JWthod of differentiation is to retain all squares belonging to the 
appellant in the higher class. Whether they have b$en rightly pla oed 
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in that higher class is a question of fact which could be determined only 
by the Settlement Officer after inspection of the Chak. I feel sure that 
a Settlement Officer, such as Mr, Penny, must have made a very careful 
inspection of this estate just as he did of other estates before passing his 
orders, and I have no reason to suppose, and it is not indeed alleged, that 
Mr, Penny was so careless as to include in the higher class squares which 
should obviously have been in the lower class. The truth is that if the hold¬ 
ing of Raj Bahadur Diwan Chand, the appellant, were considered by itself, 

there would have been some squares liable to a higher assessment than the 
3 B. rate and some squares liable to a lower assessment than the 3 B. 
rate, the average assessment of the whole holding is, however, the 3 B. 
rate, and there are no special considerations for reducing that rate in 
particular squares as there are in other squares. The owner is a wealthy 
man and therefore on that ground no consideration is necessary. The 
owner has some very good land to compensate him for some land of 
poor quality. That also is another reason for not giving special 
consideration to land of poor quality. Taken all around the assessment 
than at the 3 B. rate seems to me to be fully justified. 

We have now to consider the case of this estate compared with 
that of other estates in the immediate neighbourhood. One of the 
grounds of the appeal is that this estate is inferior in quality to the 
neighbouring estates. It is admittedly poorer in respect to its cropping. 
The soil appears to be more sandy and more uneven, but it must be 
remembered that it gets a more regular and sure water supply, and Mr. 
Penny in his note says that locally it is reputed to have a good water 
supply, Iq this colony the water supply counts for a good deal more 
than the quality of soil, unless the soil happens to be exceptionally bad. 
For the reasons given by Mr. Penn/ then I think that this estate can 
be treated as being on the whole at least of the same quality as neigh¬ 
bouring estates. There is the final argument that the owner has improved 
the estate greatly and has brought it to its present condition by the 
expenditure of large sum3. There can be no doubt that the old records 
show that this estate was a very poor one when the colony was first 
founded, and Mr. Penny's recent report shows that it is now upto the 
average of the colony and possibly a little better than the average. The 
owner must then be given the credit for the great improvement that 
has taken place. I question whether this improvement has been due 
to any extent to the direct expenditure of money. Doubtless the fact 
that the owner was a wealthy man had its part in the great development 
that has taken place. The owner being wealthy could afford to take 
a smaller rent from his tenants and thus employ tenants to bring the land 
Under proper cultivation and to improve its quality, He would not 
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have been able to subsist on a small rental if he had not his priTate ’wealth 
to fail back upon, but it is a wide step from^this state of affairs to say that 
the owner has put a large sum of money into the land, and I am not 
prepared to say that he has done this, aid there is certainly no evidence 
to show his havin'? done so in the record before me. As a question of 
principle, land has to be assessei at the rate at which it is assessable 
owing to its state at the time of the assessment. Thera are certain 
definite classes of improvements which are allowed for when an assess¬ 
ment is made. Such improvements are the construction of canals water¬ 
courses and digging of wells or the making of dams .and so on. The 
ordinary improvements which take place in the course of regular culti¬ 
vation are not included among the improvements for which an allowance 
is~made when an assessment is impose 1. Therefore, e/en though the 

owner has improved the land, as he appears to have impro/ed it, that 
would not of itself be a reason for a reduction in the assessment. .1 haya 
considered all the points brought forward which are of any importance, 
and I find that I am unable to interfere. 

Appeal rejected . 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side, 


Revenue. 

No. 

22 of 1924-25. (Decided on 9-2-1925). 

King , F % C. 


JlWA 

• * * • . 4 

Versus 

Applicant 

Karam Bakhsh 

••• ••• ... 

Respondent 


Punjab Land Revenue Act,—S, 4 — Land not paying revenue 

enclosed within Municip il limits—jurisdiction of Revenue Officers over 
such land. 


It must not be assumed that merely because a definite area of lend which dees 
not pay revenue happens to have been included, for jurisdictional purposes within 
the limits of a Municipal Committee, the act of including it within Municipal 
limits makes it the site of a town or village within the meaning of S. 4 of the 
Land Revenue Act, so as to oust the jurisdiction of the Revenue Officer over c U ch 
land. Each case must be decided on its merits. 

Revision from the order of the Collector of Ludhiana forwarded 
bv the Cotnmissoner of Jullundur. 

ORDER. 

The Commissioner of Jullcrdur has submitted this case for revision on 
the ground that the land, with respect to which the Revenue Officers sub¬ 
ordinate to him have exercised Jurisdiction, does not pay revenue and is 
the site of a towD, namely, the town of Jagraon. He argues that S. 4 (l) of 

the Land Revenue Act for Ibis reason debars the jurisdiction of Revenue 

Officers. This question turns on a decision of the point whether land not 
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paying land revenue, which is enclosed within Municipal limits, ipso facto 
becomes the si^e of a town. I entirely dissent from this assumption. 
Each case must be decided on its merits. But it must not be assumed that 
merely because a defiaite area happens to have been included, for juris¬ 
dictional purposes within the limits of a Municipal Committee, the act of 
including it within Municipal limits makes it the site of a town or village 
within the meaning of S. 4 of the Lrnd Revenue Act. I asked the Advo¬ 
cate for the petitioner if he could produce any authority to justify the 
Commissioner’s interpretation of the law, and he was unable to do so. I 
hold, therefore, that this laud was land over which Revenue Officers could 
exercise lawful jurisdiction. As to the question whether proper discre¬ 
tion was exercised in this case or not, it is not necessary to come to a 
decibion nor is it necessary to decide whether a pond is agricultural land 
within the meaning of the Tenancy Act. Neither of these questions 
affects jurisdiction. I, therefore, reject the petition# 

Petition rejected, 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue 

No. 7 of 1924-25. (Decided on £-4-1925.) 


Ghulam Rasul. 

• w 

King, F. C . 

• • • • i • 

Appellant. 

KnusnAL Ciiand 

9 • 

Versus 

• • • IM 

... Respondent 


Zaildar—appointment of—claim of sufedposh. 

Deputy Comrrms’oner who had a poor lot of Lambardars from whom to make » 
choice, decided to appoint a man as Zaildar wh> was not a Lambardar, The 
Commissioner decided that the appointment should be given to the Sufedposh.- 
There were s me reports of the police officials against the character of the 
Sufedposh. Held, that though his appoiatnait wis n>t ai ideal oie, it must be 
confirmed. 

Appeal against the order of the Commissioner of Laborer 

ORDER 

I have heard counsel at length in this case. The position ssems to be' 
that the Deputy Commissioner had a poor lot of Lambardars from whom 
to make a choice, and in his difficulty he decided to appoint a> man who* 
was not Lambardar. 
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The Commissioner has considered the case very carefully, and has 
decided that the appointment should be given to the Snfedposh. I wa s 
against this order only on account of the report of the police official 
which depicted Khushal Cband’s character in very lurid colours. There 
are, however, certain facts which make it appear that this vivid descrip, 
tion of Khushal Chand’s character is greatly exaggerated. There is no 
doubt that Khushal Chand has many enemies even in his family The 
appointment of Khushal Chand is not an ideal appointment, but in the 
circumstances this is the best that can be made. I dismiss the appeal. 


Appeal dismissed . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate 


Bev nup 


No. 14 of 11)24-25, (Decided on 6-4-1925.) 

King , F. C. 


Ahmad Khan 


c • 


r b 


r • 


Appellant. 


Versus 


Nota Khan 




Lambardar—succession 

to succeed under rule 17, cl 
made after delay. 


••• Respondent. 

'-principle as to—claim of person entitled 
(ii -not to be set aside though application 


The claim of a pers'n who is entitled by rule 17 . cl aP .. T . 
Revenue Rules to suiceed the deceased Lambardar can only be set aside 
proved that for some inherent defect in him he is unfit for the appointment The 
STJ“‘ ‘hat he did not app!y at the beginning itself not 

Appeal against the order of the Commissioner of Multan Division 

ORDER 

11 would seem that the reason why the Collector did not annoint 
Nota Kian as Lvmbarlar was, because Nota Khan had not apparent!v 
applied for the appointment, The reco.d shows that at a « h 

t: fr 0 r r* - 

' “ >• very beginaing w„ due , k , 

“d P f C “ l ™ “» w “ "■>*«■» *. ,h. deceased 

forth ZTr\ n0t Wiat t0 P re i adi «e his case by putting 

aim against Fateh Khan, However that may be, the 
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***. ■■ 1«*- "»* “ ““ht I.,'.!'. ” L,tb“d j u) »i 

the Land Revenue Rules te succeed t ^ {or aotne iuherent 

his claim can only be set aside if it 1 P fj- Amn t has been 

defect in him he is unfit for the appointment. No attempt has been 

made by any one to suggest that this is the case. The brothers 

5 the deceased Lambardar are etcluiel because they have not 

enough property. A like cause of exclusion does not e»at u» the 

case of Nota Khan and the Commissioner was nght m chooamg 

him as Lambardar. The appeal is dismissal with costs against the 

appellant. Pleader’s fees Rs. 32. 


- mrn • 1 


IN THE COURT OF THE FINANCIAL. COMMISSIONER 

PUNJAB. 

Revision side. 

No. 210 of 1023-24. (Decided on 14-2-1925). 

Barron , F . C. 

Dwarka Das 


OF THE 


Revenue. 


Applicant 


versus 


Lacuuman Das and another. 

Punjab Land Revenue 
orders is undesirable. 


Respondent 

Act> S 1 6—Revision—passing summary 


He’d that to pass an ordsr summarily, changing one form of tenancy to 
another, with mt hearing the parsoi remrdel as tenant, opeao t e 
undesirable practice ; especially where the applicant is an o cia emp y 
col my work, such an order is ultra vires and liable to bo set aside m revision 

Revision from the order of the Commissioner of Multan Division. 


ORDER 

I have heard the counsel for both sides, lu spite of the facts stated 
in the Commissioner’s order rejecting Dwarka Das’s appeal I cannot but 
accept this revision application for the reason that the collector s or er o 
26th October 1923 passed on an application presented on that date y 
Lachhman Das, a Naib Tahsildar, slioull not have been passed in thn> 
summary fashion without hearing what Dwarka Das, in whose name t is 
tenancy wa) then entered,, had to say in the matter. It is quite possible 
that the orders which altered the tenancy from a half resumable to one 
an ordinary ab.tdkari conditions and added the names of Dwarka Das s 
tvro brothers Laohhman Das and Jagan Nath as tenants were perfectly 
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correct and justifiable. Bat to pass such an Order sumnurily without 
hearina the person recorded a3 tenant opens the door to undesirable 
practices, especially when, as in this case, the applicant was an official 

employed on Colony work. 

Ths revision is ascspted and the Collector’s order of 26th October 
1923 is cancelled. T le case will no w be remanded fora proper enquiry 
to be made on Ch. Laehhman Dis’s application and for a fresh order on 
the merits of the case. No order as to costs. 

Case remanded. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB, 

Revision Side* Revenue 

No. IB of 1923 24. (Decided on 22-10-1925). 

Stow , F. C . 

Shahabal and another Applicants 

Versus 

Mathra Das Respondent 

Punjab Alienation of Land Act, S. 7—Allowing 5 per cent, simple 
interest is too low. 

Held, that interest at fhe rate of 12 per cent, per annum is reasonable and 
6 percent, simple interest is too low, I P. R. 19^0 Rev. leferred to 

Where the mortgigs-raoney was actually increasing due to the low rate 
of batai taken in the teiancy ani more thin half of the mortgage-m >ney 
included interest on the old debts : 

Held, that the only our3e opei to the meftgag)r, wishing to redeem the 
land was either t) pay off the mortgage—debt or wait till the expiry of the 
term of mortgage. 

Revision from the order of the Commissioner of Lahore Division. 

ORDER 

* 

The case ha.3 been subjected to thorough examination* In his order 
of 15th December 1924, Mr. King enquired whether it was ' equitable 
now to order the payment of the whole mortgage-debt when nearly a 
third of the period for which the land was mortgaged has elapsed.’ 7 He 
was not satisfied that the calculation prepared by the Assistant Collector, 

* See 19'4 P, C. L. 14 for full report of the order of Mr. King F. C, 
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Mr. Malik, was correct: and remanded the ca3e to the Deputy Commis- * 
sioner for farther enqairy aad report a* to the correctness of this calcula¬ 
tion. The Dopafcy Commissioner his soot in his report dated 8th June, 
1925, aai on further eaqiiry from m j oa cortaia points a further report 
dated 19th August 19 25. Taese rep)rts show that the calculation made 
by Mr, Malik is defective in certain respects. 

(a) The calulation is wrong even according to the principles 
which Mr. Malik has aiopted 

(5) The prices used by Mr. Malik are those of the Settlement of 
1901-05. The Revenue Assistant of the District bas 
prepared another statement showing what the profits would 
be for the years 1917-18 to 1921-22. 

(c) The rate of interest should be 5 per cent, simple interest 
and not 10 per cent compound interest, which was charged 
by Mr. Malik. 

The Revenue Assistant also doubts whether Mr. Malik was justified 
in taking as the net profit the rent pail by the mortgagee’s lessee. Accor¬ 
ding to the Rjveuie Asiisbant, there is reason to suspect that the 
mortgagee* ii allitioa t> the cash rent which he received from his lessee, 
was also taking a share of the grain as well. The Deputy Commissioner, 
however, cmsiddrs thi 1 ; tho evidence on this point is so weak that he 
is unable to accept the Revenue Assistant’s conclusion. 

According to the calculations made by the Revenue Assistant, 
regarding the net profits, Kh%rif 1918 to Rabi 1925, Rs. 2,274-10*0 of the 
mortgage-money has been paid off. The Revenue Assistant has included 
simple interest at 5 per cent, or Rs, 655-10*0 

But in view of the ruling, Baga Singh v, Shihab Din (l) interest at 
the rate of 5 per cent, per annum must be considered too low, I have 
referred to Mr. Casson’s R. 0. A. No. 3 of 1929-21 and other cases, and 
find that a rate of 12 per cent per annum has been generally considered 
reasonable. The result of my calculations is worked out in the statement 
attached to this order. The statement shows that the mortgage-money 
is actually increasing. Tolls is due to the low rate of batai taken in this 
tenancy, and also to the fact that out of the mortgage-money, Rs. 2,900, 
more than half is due to interest on the old debts. I have had the 
opportunity of consulting the Settlement Officer of Sheikhupura, Sheikh 
Nur Muhammad, regarding the calculation of the outturn. He assures 
me that in this village, Pir Kot, such a return is by no means extraordi¬ 
nary, and his opinion is borne out by the iustanoes of rate taken on neigh 

(1) 1 P, R. 1920 (Rev) : 1920 P. C. L. 7 (Rev.) 
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bouring areas which are giren in detail in the Deputy Commissioner's 
report dated 19th August 1)25. Th 9 only coars 9 for the mortgagor to 

take is to pay off the moitgage money or wait until the term of mortgage 

namely, sixteen years. 

The application is, therefore, rejected, 

Application rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJ AB. 

Revision side. Revenue. 

No, 38 of 1924-25. (Decided on 14-2-1925A 


Barron , F.C. 


Abdul Haq 

• • • • • 

Applicant 


Ve?'sus 


Umar Dix 

• • • • • 

... Respondent . 


Punjab Land Revenue Act, S. 16—^evisian— nutation order- 
appeal not filed within tim3-~whether revision lies. 

Revenue authorities are competent to revise m ltatioi procaaiin^s of R 3 ve nue 
Officers at any time, if the ends of justice require it, even though no appeal has 
been filed in time Irom such mutation orders. 

Minor—*sale during minority —mNation effectel after attaining 
majority—validity of sale. 

A sale oi certain land was male by a minor, but the mutation order was 
passed after he had attained majority, held, that as the sale on which mutation 
was based had taken place, when the minor was not competent to enter into 
any such transaction, it was void. 

Case submitted bv the Collector of Lyallpur. 

ORDER, 

Mr. Abdul Rashid raises a prelimiuary objection tint as Abdul Hai 
did not file an appeal against the mutation order within time, no revision 
lies. But when facts such as exist in this case, come to the notice of the 
superior Revenue authorities, they are competent to revise the proceedings 
of Revenue Officers at any time, I overrule the objection. 

The Only real argument in favour of Umar Din is that Abdul Haq had 
attained his majority before the mutation order was passed. But the sale 
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. . . tha mutation was based had taken place at a time when Abdul 
oa which the sao h transaction. The facts are 

Haq was not c*>mpate October 1924 and need not be 

stated in tne j r and in the report of the 

repeated: la cancel the TaHsMar’s mutation 

cXToTmh February, 192*. The previous entr ies in the land revenue 
records will be restored. Each party will bear its own cos . 


1 W THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate 


Revenue 


No. 4 of 1924-25. (Decided on 21-10-1925.) 


Slow, F . C, 


"Wali and another 


• • 


• • 


• t 


Appellants 


Versus 


Respondent 

'“"'pulial. Alienation of Land Ac. S. 6 W parUos of diff«». 

etatus— -transaction to be treated as one falling under S. 6 (1). 

.* _ nurD orted to be a leasa of lent by an agriculturist of 
A transaction Parted an Arain> who claimed to be of the same 

Gujrat Dis.nct 1 lan „ ua „ 9 of the mutation was not altogether clear 

village as lessor ' ^ an( f (Zar Rehn) were used. It appeared that the 

88 b0t u ?° r «L oriffiy from Amritsar and belonged to the professional 
lessee had com t oronared to take ever lar.d atd mi>ke what 

class of land agon s ^ Q P f fch(} Co lonies. Held, that the Collector was 

they can ? ut ° f . . conS - d oring the transaction as one falling under S. 6 
o" the Act and as such“one in which action might be taken under 

IS. 1 (3). 

Appeal from the Commissioner of Rawalpindi Division. 

ORDER. 

Notion was issued to the parties to appear on the 20th of October, 

1925 . On the 20th October, Wali and Ali applicants ■W*"® 4 ' 

Din, respondent, was served: but it ;was rep “ rt « d 1h * ' infome a. 

But the service may be considered sufficient. 

The applicants are Qujars of the Phaha Tahstl of tte Gnj 
District. The respondent, Imam Din, .8 an Arcun who is 8atd 
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the resident of the flame village as the applicants. He originally 
came from Amritsar, though be asserts that he has been settled in 
this village for some years. The Collector considered that this was 
a usufructuary mortgage covered by section 6 (l) (a) of the Land 
Alienation Act, and took action under section 7 (3) of that Act and 
ordered possession to be restored to the mortgagors and the land 
considered redeemed. The Commissioner was of the opinion that the 
respondent must be considered to belong to the Gujrat District. But 
there appears to be no doubt that his original home is Amritsar, and 
it would appear that ho belongs to the professional olass of land agents 
who are prepared to take over land and make what they can out 
of it in any part of the new colonies. There is little doubt, in ray 
opinion, that the definitions and the status laid down by the Act 
must be adhered to. The Commissioner seems to have had no doubt 
that the transaction was a mortgage, and not a leara. The language 
of the mutation is not altogether clear as both words “ Afustajar ” 
and “Zar Behn” are used. The mortgage-money is said in the mutation 
to be Rs. 1,200. 

I consider that the Collector was perfectly justified in considering 
this transaction (asj one falling under section 6 (1 )(a) of the Land Alienation 
Act and as such one in which action might be taken under section 
7 (3). It remains to consider whether the mortgagee’s profits from 
cultivation have been sufficient to clear off the original mortgage-money, 
Rs. 1,200, together with interest annually charge l at 6 per cent. 
The statement drawn up in the Deputy Commissioner’s office, on which 
that officer relied, shows that the owner’s share of the produce was 
valued at Rs. 3,200 (to be exact Rs.3163-4-0). The Commissioner, however, 
has been misled by the fact that in this statement the words “kul 
paidawar ” occur in two places, firstly, with reference to the gross produce 
and secondly, with reference to the total profits of the mortgagee. 
The Commissioner has stated that the value of the gress produce is 
Rs, 3,200 and has proceeded to work out the mortgagee^ share of this. 
This, however, is incorrect. The mortgagee’s share of the produce 
amounted, according to this statement, to Rs. 3,200. I have since ascertains 1 
the actual payments made by the mortgagee on account of land revenue, 
water rates and Kamins’ dues, and hive added his share of the value 
of the Bhusa , which is shown separately in the statement. The 
result will be found in the statements, A and B, appended to this order. 
It would no doubt have been better if some cash rents bad been 
quoted from land in the immediate neighbourhood, which would have 
afforded some check on the produce estimates. But even allowing 
for an exaggeration in the yields shown in the statement prepared in 
the Deputy Commissioner’s office, it is quite evident that the mortgage- 



10 


PUNJAB CASE-LAW, PART C [1826] 


, , , „ -j n ff No doubt, the Commissioner himself 

money has long ago been paid oh. JNO acuuc, v 

b... 0». to th. C0»O,U.»» il k.. «» ^ 

form of the statement in the manner i have aesmiuo , 

. \ a .AdfArimy fv» a Daoufcv Commissioner s order, direct 

accept the appeal, aud restoring tns .uapu^y w 

. i. • z.^ and the land considered redeem- 

that possession be given to the mortgagors 

ed without any further payment. Respondent will bear the costs 
throughout. 

Appeal accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 


Revision Side. 


Revenue.. 


No. 101 of 1924-25. (Decided on 6-4-1925.) 


King , F. C. 


Sheo Bakhsh aud others 


A pplicants 


Versus 


Matiipat and another Z?esponde7i<*. 

Punjab Tenancy Act, S. 84 —Revision—disregard of ejectment 

order by applicant effect. 

Where the lower Courts concurred in ordering the dismantling of the 
house of the applicant who had shovn a complete disregard of the 

original order directing ejectment, the Financial Commissioner declined to interfere 

with the order of tho lower Courts. 

Revision against tho order of the Commissioner of the Ambala 
Division. 

ORDER. 

In this case I am loth to confirm an order which will have the 
effect of compelling the appellant to dismantle a house which he has 
built at a considerable expense ; but after very careful consideration of 
all the facts, I have come to tho conclusion that it would be wrong for me 
to interfere with tho orJera of the two lower courts. It is llain that 
the petitioner acted in complete disregard of the original order directing 
his ejectment from the encroachment. It is plain further that though 
warned by this order, he proceeded in erecting the building. It is clear, 
therefore, that he ia entirely to blame for any loss he may suffer. 

At the last moment it struck me that it might be possible for the 
parties to agree to a compromise but the endeavours of the counsel on both 

sides to effect a compromise were unsuccessful* 
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I am of opinion that the orders of the lower courts must be upheld, 
and the petition is, therefore, rejected, 

Petition rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

e 

PUNJAB. 

Appellate, Revenue. 

No. 25 of 1924-25. (Decided on 27-10-1925). 

Stow, F. C, 

PiR Bakhsh Appellant 

Versus 

Yar Mohammad Respondent . 

Zaildari—technical objections of Commissioner. 

Where in a case of zaildari, the Collector approved of one candidate and 
the Commissioner appointed another, objecting to Collector’s choice on merely 
technical grounds and neither of the two candidates seembd to be entirely 

satisfactory, held, that the best solution was to remand the case and to reconsider 
the claims cf all the candidates. 

Second Appeal from the decree of the Commissioner of Multan Division. 

ORDER. 

The appellant, Pir Bakhsh, and the respondent, Yar Muhammad, 
were present on the 10th of August, 1925. Their counsel were heard, 
For Pir Bakhsh, Mr. Jagan Nath, for Yar Muhammad, Mr. C. B. Petman. 

The Collector decided in favour of Pir Bakhsh, on the ground that 
he had a better claim as representing the Ghallu tribe, which is the 
principal tribe in the Zail. He is a Sufedposh and the Collector consider¬ 
ed that he was iD appearance more active than Yar Muhammad, The 
Commissioner, however, refused to accept Pir Bakhsh as a Zaildari on the 
ground that approval to Pir Bakhsh being a candidate for Zaildari was 
not applied for or obtained, Pir Bakhsh not being a Lambardar in the 
Zail , although he was a Sufedposh , The Commissioner appointed Yar 

Muhammad whom he considered to bo in appearance more energetic 
than Pir Bakhsh. 

Pir Bakhsh is not a Lambardar in the Khanwah village, although he 
is a Lambardar in Pir Kot Saadat, a village, which was in the Khanwah 
Zail previous to the Settlement of 1898-99. The Commissioner was 
disinclined to differentiate between sub-castes of Jats. But there can be 
no doubt that Yar Muhammad does not belong to the predominant class 
oi Jats, m the Zail. namely, the Ghallu tribe. The objections of the 
Commissioner are chiefly technical, and neither of the candidates appears 
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T ,1. t think, the best solution 

to be entirely satisfactory fch Elector, and the claims ot 

T ,d b ,” ^,7“*a.r.d .pplic,ti»» te, 

^...... - ^ 

C.S. ter . fr.sk *»*«>■ ** >’ 

accepted to this extent. No costs. 


IN THE COURT OF THE FINANCIAL* COMMISSIONER 


A ppellate. 


OF THE PUNJAB. 

No. 50 of 1924-26. (Decided on 20-10-1925.) 

Stow, F. C. 


Revenue. 


Santa Singh 
S ardarni Mahtab Kaur 


Appellant 


Versus 


Bespondent. 

Lambardar-appointment of woman- services rendered by her 

and she was the widow of the Colonel Mathura Dass. one ol the origma g 
lathe Rakh whose services, both before and during Mutiny, were const «r ^ 

Held, time sufficient reasons existod for her appointment in spite ot her 

* i*. It, V'JdU (Bev.) referred to. 


V f » •/ -- 

Appeal from the Commissioner of Lahore Division. 




Counsel heard on both sides. 

For the appellant it was pointed out that Sardarni Mahtab Kaur, as 

the mother of the late Lambardar, has really no hereditary status. t 

was urged that there was no special reason which would justify her being 

appointed as a Lambardar as against male claimants. It is evident t at 

the Collector was impressed by the servioes which Santa Singh has 

rendered in the last year or two, and thought this was a good opportunity 

for rewarding him. On the other hand, the Commissioner has clear y 

shown that Brahmins have a predominant interest in this village an 

that the other claimants, at any rate, those of them who are Brahmins, 

are ready to aoquiesoe in the appointment of Sardarni Mahtab aur. 
m. i_i_ j ./ il • i_ j __xiafKnrft Dm. one of tho oriffinfci 
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grantees in the Rakh , whose services, both before and during the Mutiny, 
appear to have been considerable. The question of the appointment of 
woman to Lambardar's post was thoroughly examined by both Financial 
Commissioners in Mst Jiwani v. Ganga Rain (l). It is laid down in 

that judgment that “there are features.which may justify an 

appointing officer in selecting a woman in spite of her sex, if there are 
no sufficient countervailing considerations of another order. In my 
opinion, the Commissioner has shown that the claims of Sardarni Mahtab 
Kaur have features which would justify her appointment. Iam, there¬ 
fore, not prepared to interfere on appeal with the order passed by the 
Commissioner. I consider that the fact that the late Lambardar owned 
574 acreB out of 990 acres held in proprietary right in this village and 
that other Brahmins own a substantial amount of remainder, and the 
historical connection of Colonel Mathura Das’s family of which Sardarni 
Mahtab Kaur is now the chief representative, constitute sufficient reasons 
for the appointment which the Commissioner has seen fit co make. It would 
appear that the services of Santa Singh are considerable and merit 
recognition, which, it is hoped, the Deputy Commissioner may eventually 

obtain for them. 

Appeal rejected , 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No, 30 of 1924-25. (Decided on 23-11-1925). 

Stow , F. C. 

Khan Bahadur Applicant 

Versus 

Fateh Mohammad and others Respondents, 

Review—third application for—costs—appellant not in fault. 

In an application for review, no order as to costs was passed. Tho second 
application for leviw ss to ecsts was rejected. For the third tima, the plaintiff 
applied for review. He was in no way responsible for the various instances which 
resulted in his being deprived cf the advantages of the protective lease to which 
he was entitled. The third application for review was accepted and costs were 
awarded to him in the Revenue Courts throughout. 

Review from the order of tho Financial Commissioner, Punjab, 

ORDER. 

(2 3rd September 1925). —The circumstances of this case are certainly 

peculiar. I am prepared to hear the parties with reference to the application 
for review which has been presented by Khan Bahadur. 

(1) 4 P. R. 1920 (Rev,) 
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ORDER 

(•>Ol h October. 1025) -Of the respondents Yar Mohammad haa been 
serv d but haa not’appeared. Fateh Mohammad, Mohammad Sharif and 
Mohammad Shall minors, through Fateh Mohammad, are reported tc have 
refuged service of summons which has been attached to their house. 

As I have remarkad above (my order dated 23rd September 1925) 
the circumstances of this case are peculiar. I had at first thought that 
no costs should be awarded in this case. But on subsequent reflection 
I am of the opinion that the appellant. Khan Bahadur, was in no way 
responsible for the various instances which resulted in his being deprived 
of the advantaged of the protective lease to which he was entitled. 
I therefore, review| my order of 11th August 1925 and, accepting the 
application ’ of Khan Bahadur, order that Khan Bahadur shall be awarded 

costs in the Revenue Courts throughout. 

Announced to Khan Bahadur. 

Application accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate, 


Revenue 


No. 11 of 1924-25. (Decided on 4-10-1926). 

Stow , F. C. 


An ant Ram 


Appellant 


Versus 


Mst. Daropdi and another .Respondents 

Punjab Land Revenue Act, S. 37—Mutation— rule to be 

followed—deceased in separate possession of a part of a joint holding 

through tenants. 

Where the deceased was separately in possession through tenants of apart 

of j ‘hit holding upto the time of his dea‘h, and made a will in favour of his 
daughter in respect of such pirb, h*l4. that it was right to make the 
mutation in favour of the daughter as owusr and to permit the existing tenants 
in actual or cultivatin' possession, in the absence of proof of any rig ts 
granted t) another party by a Civil Court. 

Appeal from the Commissioner of Lahore Division. 

ORDER. 

Part of the joint holding owned by Radha Kish an (deceased), and 
Anant Ram, the appellant, was held separately by Radha Kishan and 
cultivated by Roahan ani others up to the death of Radha Kishan, 
After the death of Radha Kishan, in accordance with his will» mutation 
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of his share of the joiat holding was granted to his daughters, the 
respondents, and consequently the land formerly held separately by 
Radha Kishan was entered in the name of the daughters. Au appeal 
against this mutation was rejected by the Settlement Collector. 

Subsequently, the daughters applied to the Settlement Collector on the 
5th of April 1924 asking that the entries in the Khasra Girdawri might be 
checked by a responsible officer, as the Pcitwari was suspected of collusion 
with Anant Ram, the petitioner. The Tahsildar of Shahdara, to whom the 
petition was sent, reported that the Patwari had wrongly entered Anant 
Ram as in possession. The Sadr Qanungo doubted whether the procedure 
adopted by the Patwari was wrong. The Settlement Collector, however, on 
17th May, 1924, while accepting the Sadr Qanungo 1 s report took action 
under S. 36 of the Land Revenue Act, and ordered that the respondents 
should be put in possessson and a report submitted. The respondents were 
put in possession on the 27th of May 1924. 

The present appellant appealed to the Commissioner against the settlement 
Collector’s order of 17th May 1924. The Commissioner considered that 
while the Settlement Collector was wrong in passing an order under S. 36 of 
the Land Revenue Act, he was right in bis object, which was to maintain 
the respondents 7 possession. The Commissioner ordered the Khasra 
Girdawri to be altered so as to maintain the respondents’ constructive possess, 
sion. This order has net yet been carried out, as the appellant has appealed 
in this Court. 

After hearing counsel on both sides, I consider that the Commissioner's 
order was correct. Neither the appellant nor the respondent can have 
actual or cultivating possession. The only persons whose names should 
appear in the Khasra Girdawri are the respondents as owners and the 
tenants as cultivators. It may be noted that the tenants recorded in the 
present Khasara Girdawri entries are the same tenants as cultivated for the 
deceased Radha Kishan, father of the respondents. It is understood that 
Anant Ram has brought a declaratory suit in the Civil Courts; but until a 
decree is passed in his favour, the entries in the revenue papers will be 
determined by the mutation order, which dees rot justify any entry or 
mention of Anant Ram in this particular holding. 

The Settlement Collector should now correct the Khasra Girdawri 
as directed by the Commissioner, 

This appeal is rejected with costs against the appellant. 

Appeal rejected . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revenue. 

No. 53 of 1924-25. (Decided on 4-10-1925-) 

Stow , F. C, 

Applicants 


Revision Side 


Feroze and others 


Versus 


, ,, _ Respondents . 

Bahadur and others 

Punjab Land Revenue Act, S. 16-Revenue Court having no 

jurisdiction- order interfered with. 

Where the revenue court had no jurisdiction to hear the suit, the order of 
the court was set aside on revision. 

Punjab Land Revenue Act, S. 153-Jurisdiction of Civil and 
Revenue Courts. 

Two of the numerous share-holders of a certain laud, adec'ed by the order 
„f partition, sued the other co-sharers for a declaration that the.r light, were 

not affected by partition, 

Held that as the proceedings which it was sought to questi >n were those of a 
Revenue Officer and not of a Revalue Curt, thi Roveiue Courts could not 
entertain the suit. 73 P. It. 1910 referred to. 2 P. R. 1913 (Rev.) dutmgui.bei 

Petition for revision of the order of Commissioner of Multan Division. 

nPTYTCP 


This is a reference from the Commissioner, Multan, recommending 
that the proceedings of the lower Courts be set aside as the plaint 
(a declaratory suit to the offjot that a certain partition does not 
affect the rights of the plaintiffs) is not cognizable by a Revenue Court. 

The partition in question was carried out as long as the 16th 
June 1920, the instrument ef partition being finally drawn up on the 
llt,h November 1920. No appeal was lodged against the order o 
partition, nor was any application made for the revision of that order. 
On 13th March, 192 V, Firozs and Bahadur, two of the numerous share¬ 
holders affected by the order of partition, instituted a suit in the Court of 

the Revenue Assistant, Montgomery, for a declaration that the partition 
did not affect their Irights, because, the partition had boon earned out 
against the mode of partition as sanctioned. Objeotion to jurisdiction 
was at onoe raised, but tho Revenue Assistant decided that the suit 
was triable by a Revenue Court and called upon the defendants o 
produce their jawab dawn. The defendants in the declaratory sui 
appealed to the Collector who held that the Revenue Assistant was 
right in ordering the case to proceed in his Court. Application for 
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revision was then made to the Commissioner, who has referred the 

case to this Court with a view to the proceedings in the lower 

court, being set aside. 

With regard to the Commissioner's reference, I would point out 
that although Rahmun v. Hasham (i) lays down that all suits under 
the Specific Relief Act are exclusively cognizable by Civil Courts, 
Financial Commissioner (Sir Michael Fenton) ruled in Duni Chand v. 
Mst. Padma (2) that suits for a declaratory decree under the Specific 
Relief Act must be brought in Revenue Courts, if the subject is 

such as was reserved for the exclusive cognizance of Revenue 
Courts. Now, no question of title is involved in this case. The right 
of the plaintiff to share in the land is not disputed. The only 

question is as regards the quality of the land. The subject of suit 

is not, therefore one which should be dealt with by a Revenue 
Court under S. 117 of the Land Revenue Act. The proceedings which 
* it is sought to question are those of a Revenue Officer and not 
of a Revenu-? Court. It would, therefore, appear that the Financial 
Commissioner’s ruling Duni Chand v, Mst . Padma (2) does not apply in 
this case. 

I am entirely of the Commissioner's opinion that there is no 
provision of the law which gives a Revenue Court jurisdiction to 
hear this suit. 1, therefore, set aside the proceedings of the lower 

Courts and hold that the plaint is not cognizable by them. No order as 

to costs, 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

King , F . C., 

Revision Side. Revenue. 

No 48 of 1924-25 (Decided on 28 3-1925) 

Umar Hayat and others Applicants 

Versus 

Fazil and another Opposite party , 

Punjab Tenancy Act (XVI of 1887) Ss. 10 and 8—acquisition of 

occuupancy rights under S. 8—not barred by S. 10—scope of latter 
section. 

S. 10 does not preclude a person from acquiring rights of occupancy under 

S. 8, It only precludes a person from acquiring rights of occupancy under 
Ss. 5, 7, 

Revision from the order of the Commissioner, Ambala Division. 

ORDER. 

The question for decision is whether S. 10 of the Tenancy Act 
operates to prevent a person from acquiring a right of occupancy under S- 
8 of the Act. S. 10 says u in the absence of a custom to the contrary no 

(1) *BP.R. 1^10; 144 P. L.R. 1910. 

(2) 2. P.R, 191b (Rev.) 81 P.L. a. 


1913, 
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nA several joint owners of land shall acquire a right of occupancy under 
b 7» cb p^r in land join,l, euned by them." S 8 Nothing« 

Sol any ««-d oth« than ««--d specified in those 

sections.” Thus the acquisition of a right under S. 8 is not the same as 
sections. ^ * ri „ ht uader o.iapter II of the Act. In order 

the ««*"' • ht under S 8 a person must acquire it by some means not 

to acqn * r Chapter II. Therefore the acquisition of a right under S. 8 is 

the acquisition of a right by means not prescribed in Chapter II. It seems to 
the acquis that g 1Q doe3 not precluie a man from acquiring rights 

me clear, t • precludes a man from acquiring r.ghts of 

0{ -cupancy ? ^ thig interpr etation, however, I 

occuoan lower Courts were right in holding that the right of 

*“ 01 ° P ‘ ", “»U.d a. s.m. period antecedent the date when the 

occupaa P became ap o«oer. Tims even if the rights had been 

:::r.d 7 i “oerdsoee w ‘th -he e.riier par. ef Chapter V. (3. 5-7, 

S M should no. have been held to operate .« prevent the a.onis.t.en oi 
those rights. I, therefore, reject the petition for revision^ 

tn nHO l, e uw * Ppn»cnn vr.ip.i'teA. 



CURRENT 


Punjab Case-Law 

PART C. 


Revenue Rulings. 

1926. 

IN THE COURT OF THE FINANCIAL COMMISSIONER, OF 

THE PUNJAB. 

A PP ellate - Revenue. 

No. 6 of 1925 26 (Decided on 18-1-1926) 

King & Bawon , F. C. 


Sew a Ram.. 


Appellant 


Versus 


Crown 


Respondent. 


Punjab Land Revenue Act, S. 37—Mutation proceedings— 
decision should be arrived at the locality concerned. 


Held, that the rules provide that the decision of mutation proceed¬ 
ings with reference to a particular land should be arrived at in the village 
in which it is situated. ° 


Naib-Tahsildar—disregard of rules—whether sufficient for sus 
pension— 


Where a Naib-Tahsildar was guilty of breach of the rules regardin'* 
mutation, held, that the order of his suspension was an unnecessarily 
vere punishment, though his conduct was censurable. 

Appeal from the decree of Commissioner, Multan Division. 




nended tro" C ~ Naib - Ta ksildar, Lala Sewa Ram, has been sus¬ 

pended by the Commissioner, Multan Division, for sis months on the 


REV. 1. 
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ground that he wa 3 guilty of partially in connection with a certain muta- 
f ion The circumstances are such that the pun.aliment is either inade¬ 
quate or else wrongly inflicted. I have examined the orders oarefnUy. 

and I have also read most of the Commissioner s file. The facts are that 

the Naib-Tahsildar sanctioned a mutation, correct,n- the Revenue Records 
and transposing the shares of certain land held by the two parUes to tUe 
mutation proceedings. The Naib-Tahsildar gave as his authority for 

passing such an order the facts that the parties were agreed and that an 

old entry in the jamabandi of 1889 90 showed the shares to be such 

were sanctioned by the mutation Older. 

Now, it is certain that the old entry supports the mutation order. It 
also seems probable that the actual shares, in which the property is held, are 
in accordance with the old entry. It is doubtful if Maklmn ever consented 
to the mutation order being passed. If the matter rested here, there would 
be very little against the Naib-Tahsildar. Unfortunately, however there 
are certain other facts which appear to have been taken into consideration 
against him, altl ough admittedly such facts are not really relevant to 
the subject under enquiry, which is the conduct of the Naib-T ahsildar. 

The facts to which I refer are the theft of the mutation order of December 
1891. which was filed with the jamabandi of 1893-94. and the subsequent 
alteration of the jnmabavdis of 1893-94 and the misal bandobast of 189o- 
96 Both the Commissioner and the Collector admit that there is nothing 
'to connect these facts with the Naib-Tahsildar, and I agree with them that 
there is not a title of e\idence to justify the conclusion that Lala Sewa 
Rain conspired with the Patwari in these unlawful acts. I believe that 
the Patwavi was alone responsible for them, that he instigated them, and 
that he was instrumental in corrupting some person in charge of the Record 
Office, so as to obtain and dest oy the orders, the disappearance of which 
was desired. It seems to me that once this fact is admitted, we must 
reach the conclusion that we are dealing with a very daring man. Here 
we have a Patwari , who is able to obtain records out of the Revenue 
Record room and to destroy a part of the record which he has obtaiued. 
Obviously, a man who does a deed of this kind, must be very daring, and 
the probability is that he will stick at nothing. If this conclusion is cor¬ 
rect it seems to me by no means improbable that the Patwan shou a\ 
gone further and should have induced the Naib-Tahsildar, who himself acted 
innocently, and at worst, with carelessness, to pass an order of mu a ion 
in a somewhat irregular way. Leave out of consideration all this question 
of forgerv consider only the facts that this mutation lias been sanctioned, 
and that one of the parties to it has denied that he approved the sanction. 
It would be impossible to convict the Naib-Tahsildar of anything more 
than carelessness in reaching his conclusion. Further, it has been es a 

lished in evidence that some sort of negotiations were going on be ' veen 
the parties. The faot that the partition proceedings were unaoconn 7 
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dropped itself suggests that something must have happened. That some¬ 
thing was undoubtedly the negotiations as to marriage, which were going 
on. Such negotiations take a long time, and I can see no improbability in 
the fact that before they took a favourable turn some five or six months or 
even longer than that had elapsed. One can imagine that an entry would 
not be made in the mutation register till after the negotiations had devel¬ 
oped favourably. The fact that the mutation was not sanctioned till some 
three or four months after it was entered in the mutation register, seems to 
me to confirm the Naib-Tahsildar's innocence in sanctioning the mutation. 
Again, both the Deputy Commissioner and the Commissioner are agreed 
that Makhan was present when the mutation order was passed on the 30th 
April, 1921. Makhan himself denies this, but his denial is not accepted. 
If Makhan was present, is it possible to believe that he did not assent to 
the mutation ? The Commissioner has assumed that he assented to the 
mutation but did not really understand what it was about. I find it diffi¬ 
cult to believe that if the Naib-Tahsildar were in any way responsible for 
this fraud on Makhan, he w r ould have troubled to have Makhan present 
merely in order to perplex him as to the entry which was to be made. It 
would have been simpler and probably safer from the point of view of a 
person desiring to commit a fraud of this nature, not to have Makhan pre¬ 
sent but simply to sanction the mutation in his absence. I think that 
given the fact that Makhan was present, it is dificult to avoid the conclu¬ 
sion that he assented to the mutation and except the conduct of Makhan 
himself, who is admittedly a liar, there is absolutely no fact that warrant 
the conclusion that Makhan was wrongly informed by the Naib-Tahsildar 
about the nature of the entry to be made. 

It seems to me then that the only facts that have caused a very serious 
view to be taken of the Naib-Tahsildar's conduct are the irrelevant fac f s of 
the conduct of the Patwnri and others, who were responsible for theft and 
forgery of records. I think that all that can be brought home to the Naib 
Tahsildar is a serious disregard of the rules, which provides for the deci¬ 
sion of mutation proceedings as far as possible in the village, where the 
land, with reference to which the proceedings are made, is situated. This 
neglect of the Naib-Tahsildar has caused all the trouble. It is possible 
that if the mutation had been decided in the village of Bhar where the 
land is situated, the Naib-Tahsildar would have been made aware of the 
actual facts and he would have saved himself a great deal of trouble. I do 
not think that he is deserving of more than censure for this breach of the 
rules, and I think that the order of suspension is an unnecessarily severe 
punishment. I would, therefore, cancel the order of suspension and merely 
record a censure in the character Roll of the Naib-Tahsildar. 

As the case is one of some importance, I shall be glad to have the 
opinion of my colleague. 
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C. A. Barron, F. C.,—I quite agree. This is exactly the 
the case gave me when I read it over. 


impression 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 


Revenue. 


No. 190 of 1924--15. (Decided on 5-1-1926). 


Ram Rattan and others 


King, F.C. 


Versus . 


Applicants 


Respondents . 

•village records—entry in— 
in existence for about 44 


Devi Ram and others. 

Punjab Land Revenue Act. S. 36- 
right of share-holders to object to entry 
years—alteration improper. 

Held that every share-holder in a village has a right to object to 

the inclusion in the village records of the name of a person, who has by the 
mere fact of such entry been given rights iu the village shamilat which he 
would not otherwise have had. Held further, that it is quite improper that 
an alteration should he made in the Revenue papers by way of correction 
of an entry which has been in existence for some 44 years. 

Revision from the order of Collector of Rohtalc. 


ORDER. 


5th January 1926.—The facts are fully stated in the order of reference 
of the Collector dated 8 th January, 1925, with which I am in entire 
agreement. The argument urged before me by Mr. Shamair Chand, who 
appeared for the second party, is that it is incorrect to say that all the 
parties interested were not consenting parties to the mutation. He 

argues thus— 


All the other proprietors of the Thok agreed to the mutation: 
therefore there is no objection to sanctioning the mutation as far as the 
Shamilat of the Thok is concerned. As far as the Shamilat of the Pana 
and the Deh are concerned, only the share-holders in the Thok have a 
right to share in the Shamilat of the Pana, and only the share-holders in 
the Pana have a right to share in the Shamilat of the Deh. The faot 
that a certain person is a share-holder in the Thok and as share-holder in 
the Thok is entitled to a share of the Shamilat of the Pana or of the De , 

• . / it \ _ ~ ~ ~ ± a ok /i n ini lai W 
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Sham Hat Pana, to be allotted to a particular Thok, and therefore 
share-holders in the Pana and in the Deh, who are not share-holders 
in this particular Thok have no right to object to an entry conferring 
the rights of a share-holder in the Thok on any person. 

I cannot agree with this argument. I think that every share-holder 
in a village has a right to object to the inclusion in the village records 
of the name of a person, who has by the mere fact of such entry een 
given rights in the village Shamilat which he would not otherwise have 
had. I think it is quite improper that an alteration should be ma e 

in the Revenue papers by way of correction of an entry, which has been 

in existence for some 44 years, and I am surprised that a Revenue 
Officer should have been found, who believed that such a method of 
correcting the Revenue records should be used. 

I accept this petition, and I cancel the order of the Assistant 
Collector, dated 9th December, 1923 sanctioning mutation. The old 
entry as it existed previous to the passing of that order will be maintained. 

Petition accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 


Revenue. 


No. 105 of 1925-26. (Decided on 12-2-1926.) 


C. M. King , F. C. 


Mst. Sorasti Devi. 


Applicant . 


Versus 


Mst. Laxhmi. 


Other side. 


Punjab Tenancy Act, S. 84-relief in civil or revenue court 
available—special powers of revision exercise of. 

Where an aggrieved party has his remedy in the civil or revenue court, held, it 
is wrong to use the very special powers of revision conferred on the Financial Com- 

missioner. 

Revision referred by the Commissioner of Rawalpindi. 


ORDER. 

This case has been referred to me by the Commissioner of Rawalpindi, 
in accordance with Section 16, sub section fe) of the Land Revenue Act, 

1887. 

The facts are plainly stated in the order of reference. I do not pro¬ 
pose to consider the applicability of the ruling of Sir Michael en 
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the case cited by the Commissioner, because it is clear from the facts that 
there has not been any failure of justice which cannot be cured by a regu¬ 
lar, suit. In a case like this the aggrieved parties have their remedy in 
the Civil Courts or in the Revenue Courts, and I think it would be wrong 
to use the very special powers of revision which are conferred upon me by 
the law to deal with a matter which can otherwise be set right. 

The petition is therefore rejected. 


IN THE COURT OP FINANCIAL COMMISSIONER, PUNJAB. 
Appellate. Revenue. 

No. 14 of 1925-26. (Decided on 30-3-1926.) 

C. M. King, F. C. 

Shaikh Zahur-pd-Din Appellant. 

Vers us 

Saiidar and others Respondents . 

Punjab Tenancy Act, S. 80—Sanction to review an order granted 
-—Appeal—maintainability. 

Held that the grant of sanction to review an order is not in itself an order and 
is therefore not subject to appeal. 3 P. R. 1912, (Rev.) approved. 

Appeal against the order of Officiating Commissioner, Jullundhar. 

ORDER. 

Shaikh Abdul Aziz, Vakil, present. 

I agree with my predecessor Fenton, Financial Commissioner, in his 
ruling in the case of Ahmad versus Ahmad (P. R. 3 (Rev.) 1912) that the 
grant of sanction to review an order is not in itself an order and is there¬ 
fore not subject to appeal. 

I dismiss this appeal. 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Appellate. Rvenue 

No. 12 of 1925-26. (Decided on 30-3-1926). 

King, F. C. 

Nadra and others. Appellants 

Versus. 

Mst. Nihal Devi. Respondent. 

Punjab Land Revenue Act, S. 37—Mutation proceedings— 
decision of intricate questions of law to be avoided. 
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Held that in deciding cases of mutation there is one sound rule, which 
should always be followed and that is to avoid as far as possible all intri¬ 
cate questions of law or custom. If a decision be reached, which on the 
face of it is not inequitable without going into any intricate questions of 
law or custom or even of fact, it is better to come to that decision than to 
go into the whole maze of intricacies which another decision might entail. 

Punjab Tenancy Act, S. 59—Succession-widow-sons born of a wo¬ 
man living as wife with the deceased. 

The deceased had left a widow and four sons by a Mohammadan 
woman who, had lived with him as his wife for about 18 year. 
Held that as the facts of the case as well as the custom and law, 
applicabe to the facts, are doubtful, the proper course would be to reach at 

a decision equitable on the face of it and that therefore the mutation be 

effected in the name of the widow, the intricate question of law and custom 
to be left to be decided by a civil court. 

Appeal from the order of the Commissioner of Rawalpindi. 

ORDER. 


I have heard counsel on both sides at great length in this case in the 
hope that some ruling might be cited, which clearly applied to the facts as 
far as they have been ascertained and as far as they are set forth in the 
findings of the two Lower Courts. No such ruling has been cited. The 
facts are that Maya Singh, the owner of the land, mutation of which is now 
to be made, has disappeared and (he circumstances of his disappearance 
point to his having been murdered. At the time of his disappearance he 
was living with one Mussammat Alan, who had lived with him as his wife 
for about 18 years and had born him four sons. Previous to his connection 
with Mussammat Alan, Maya Singh had married Mussammat Nihal Devi, 
who is still alive and by whom he had a son, Mehr Singh, who died a year 
or two ago at the age of about 23 or 24. The dispute now lies between 
Mussammat Nihal Devi who is without question the legitimate widow of 
Maya Singh, presuming Mayo Sin«h is dead, and the sons of aya 
by his connection with Mussammat Alan. 


The Collector who decided the Question in the first instance found in 
favour of the sons of Maya Singh by Mussammat Alan. The Commissioner 
has reversed that finding and has found in favour of Mussammat Ni a 
Devi, the legitimate widow. Eor the sons of Maya Singh by Mussamma 
Alan it is alleged either that Maya Singh became a Mohammadan and was 
lawfully married to Mussammat Alan and therefore, these sons are egi i 
mate and entitled to succeed or that Maya Singh remained a Sikh, but still 

was legitimately able to marry Mussammat Alan even though s e 

• • 
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change her religion and even though the children of the union are now 
Moharamadans. For the respondent, Mnssammat Nihal Devi, it is urged 
that the children are undoubtedly illegitimate, that no marriage is possible 
between a Sikh and a Mohammadan unless the Mohammadan becomes a 
Sikh, that there is no evidence that Maya Singh himself became a 
Mohammadan and that therefore, all the arguments on that basis fall to the 
ground. It will be seen that not only the facts but the custom and law, 
which is applicable to those facts are doubtful. The whole of this litiga¬ 
tion is obviously a preliminary only to the more serious litigation, which 
will succeed whatever my decision now may be. 

In deciding cases of mutation there in one sound rule,which should 
always be followed and that is to avoid as far as possible all intricate ques¬ 
tions of law or custom. If a decision can be reached, which on the face of 
it is not inequitable without going into any intricate questions of law or 
custom or even of fact, it is better to come to that decision rather than to 
go into the whole maze of intricacies, •which another decision might entail. 
This is the line, which has been taken by the Commissioner. There is one 
salient fact, which is not disputed and on which an equitable decision can 
be based. That fact is that Mnssammat Nihal Devi is the widow of 
Maya Singh and as the widow of Maya Singh is entitled to succeed as a 
life tenant to Mava Singh’s property : provided no one else has established 
a better claim. The question whether any one else can establish a better 
claim is one so full of intricacies that it had best be avoided in the course 
of these summary proceedings. 

Therefore mutation should be effected in the name of Mnssammat 
Nihal Devi and not in the name of the sons of Maya Singh by Mnssammat 
Alan. For these reasons I support the Commissioner's decision and dismiss 
this appeal. The appellants will pay the respondent’s costs in this Court. 
The pleader's fee will be fixed at Rs. 250. 

Appeal dismissed . 


IN TEE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 4 of 1925-26. (Decided on 31-3-1926.) 

King, F. C. 

Pufm and others Appellants 

Versus 

Hira and another Respondents* 

Punjab Tenancy Act, S. 22 (1) (c)—the words “and his rent 
is not regulated by contract ”—do not refer to a tenant under S. 6. 
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Held, that the words “and his rent is not regulated by contract” refer to occu¬ 
pancy tenants whose rights are established under S. 8, not to those whose occupancy 
rights are under S. 6. 

Appeal from the decree of the Commissioner, Ambala Division. 

ORDER. 

In this case both the lower Courts are agreed that the tenant is a 
tenant under S. G, but the Commissioner has lowered the malikana 
allowed by the trial Court from 8 annas in the rupee to 6 annas in the 
rupee. The tenant has appealed and the main ground of his appeal is that 
he is not liable to pay higher malikana than one anna in the rupee, which 
is what he was paying when the suit was brought, ‘because, there was an 
agreement recorded at the Settlement of 1859 to the effect that a higher 
rent than was then fixed would not be taken. 

The Vakil for the appellants has urged that in S. 22 of the 
lenancy Act, sub-section (l), clause (c) the words *and his rent is not regu¬ 
lated by contract applied to tenants specified in S. 6 as well as to 
those who have established their claims to be occupancy tenants under 
S. 8. I do not agree with this interpretation. There is a comma 
after the words specified in S. 6* and no further punctuation till we 
get to the words by contract’. Thus clearly the words “and his rent is 
not regulated by contract ’ refer to occupancy tenants wdiose rights are 
established under S. 8, not to those whose occupancy rights are estab¬ 
lished under S. 6. There ha8 been no argument to the effect that the 
tenants are not tenants under S* 6 and the only other plea urged is 
that the enhancement of malikana to 6 annas in the rupee is excessive. 

Having regard to all the circumstances of the case, I do not think 
that this enhancement is excessive and I dismiss this appeal with costs. 

Appeal dismissed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Api)ellate - Revenue. 

No. 33 of 1925-26. (Decided on 31-3-1926.). 

King, L\ C. 

Harnam Singh and another. Applicants 

Versus 

S. Rana Opindra Chand. Respondent . 

Punjab Land Revenue Act, S. 158 (2) (x)-^Nazranah—suit for 
enhancement of-^jurisdiction. 
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Held, that a suit for the enhancement of Nazranah is triable by a Revenue 


Court. 


Appeal from the order of the Commissioner of Jullundur. 


ORDER. 

I was a little doubtful whether this case was or was not triable by a 
Revenue Court with 

r=:;:rKS .. r » r 

which on appeal was filed, which was deeded on the 13th Decern- 
*889 in the appeal the Collector begius l.i. order by saying that the 
n.h, sued for. i, merely a head rent on the lands of . whichi it 

pleases the Rana to describe as nazranah on the analogy of a royal grant. 

A petition for revision was made against this order and, among the grounds 
of that petition, it was alleged that the Revenue Court was not. competent 
to hear the ease regarding naaranah, and the judgment of the Deputy Com- 
mission., was wrong in this respect. This ground of appeal was spoei.lly 
reserved for consideration ; but the Financial Commissioner of the time 
Sir Denzil Ibbetson, refused the petition for revision, thereby holding that 

suit for nazranah was triable by a Revenue Court. 

I agree with that decision. The suit was between representatives of 
the same parties as are now suing; and the nazranah was the same in .each 
case. It is obvious that the nazranah is a head rent and the suit is triable 
by a Revenue Court. Any suit for the enhancement of nazranah must con¬ 
sequently also be triable by a revenue Court. Thus there has not been any 
wrongful use of jurisdiction. This petition is, therefore, rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 

No. 137 of 1925-26. (Decided on 24-4-1926.) 


Revenue. 


Parma Nanp. 


Ram lal. and others. 


Barron , F. C* 


Versus 


Applicant 


Respondents , 


Punjab Land Revenue Act, S. 36—change in entries—reasons 
thereof. 

Held, that no change in previous entries can be effected by a 
when reasons for the change are such as can only be gone into by a Civil ton - 
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MUHAMMAD GHAFOOR v. BALU 

Case forwarded by Commissioner, Multan, for the Financial Commis¬ 
sioner's orders. 


ORDER. 

As pointed out by the Commissioner of Multan, the reasons for making 
any change in the previous entry in the record are all reasons, which can 
only be gone into by a Civil Court, and cannot be decided by Revenue 
Officers in mutation proceedings. An alteration in the old entry by way of 
mutation could only be made with the consent of Parma Rand in whose 
name this shop site has stood for over 12 years. For the reasons given by 
the Commissioner, T accept this revision, and set aside the orders of the 
Collector and Naib-Tahsildar, and direct the old entry in favour of 
Parma Rand to be restored. Applicant will be given costs throughout. 

Revision accepted. 


IR THE COURT OF THE FIRARCIAL COMMISSIORER OF THE 

PURJAB. 

Revision Side. Revenue 

Ro. 117 of 1925-26 (Decided on 28-4-1926.) 

King, F, C. 

Muhammad Ghafoor. Applicant 

Versus 

Balu. Respondent, 

Lambardar—succession—disqualification—minority—father dis¬ 
missed for offence not involving moral turpitude—minor son may be 
appointed. « 

Where a Lambardar was dismissed for failure to report a small pox case that 
had occurred in his own house and which considerably spread the disease, held, that 
though the offence w'as serious and justified a dismissal yet it did not involve such 
moral turpitude as to justify the exclusion of all heirs from the post. Held further, 
that in such cases a minor son of the dismissed lambardar may be appointed with a 
substitute. 

Revision from the order of the Commissioner of Rawalpindi Division. 

ORDER. 

The Collector has passed over the claims of Muhammad Ghafoor to 
succeed his father, the dismissed Lambardar, Kaman, on the ground that 
Muhammad Ghafoor, who is a minorof about 10 or 12 years of age, is under 
the influence of the dismissed headman to an undesirable extent. It is obvi¬ 
ous that the minor must be under the influence of his father; and that, if 
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rule 17, clause (//), sub-clause (b) of the Land Revenue Rules is interpreted 
as meaning that every headman, who has been dismissed, must exercise an 
undesirable influence over his sons, then no minor can succeed his father, 
who has been dismissed. I think that the intention of the rule is obviously 
not this. The effect would be to curtail greatly the discretion, which a 
Collector lias, of appointing an heir to succeed a dismissed Lambardar. 
It might be held that the mere fact of dismissal makes the influence of the 
person dismissed over his minor son undesirable, and that might be held to 
be a reason for excluding a minor son. In deciding this case I look at it 
from two points of view. 


1. Was the headman dismissed for so ser ous an offence as to 
justify the Collector in refusing to appoint any of his heirs ? The offence 
for which the Lambardar was dismissed was that of neglecting to report 
an outbreak of small pox, of which he must have been aware, because, it 
happened in his own family* As a result of this neglect, there was a consider¬ 
able spread of the disease. Every one must admit that this offence was 
very serious and justified dismissal. I cannot agree that it involved such 
turpitude as to justify the Collector’s refusal to appoint any of his heirs to 
succeed the dismissed man. 


2. If it be argued that the minor Muhammad Ghafoor should be 
excluded, because, he is to an undesirable extent under the influence of the 
dismissed Lambardar , the answer is that some other heir, not under the 
influence of the dismissed Lambardar , should have been appointed. There 
is no great disqualification against any of the other heirs, which would 
justify dismissal if they had been Lambardars , and, consequently, there is no 
reason for passing them over. Even, therefore, if I hold that the Collector 
is right in deciding that the influence of the dismissed Lambardar over the 
minor Mudhammad Ghafoor is undesirable, the only effect of such a conclu¬ 
sion would be to admit other heirs of the dismissed Lambardar. 

After close consideration I think, it is better that the minor son should 
succeed Ins father. It will, of course, be necessary to appoint a substitute. 
With respect to this, I need only point out that the Collector has a freehand. 
He must consult the heirs of the Lambardar , but he is not neoessarily bound 
to follow their advice. For those reasons I accept the petition for revision 
and appoint Muhammad Ghafoor to bo Lambardar in place of his father, 
Kainan, who has been dismissed. The partios will pay their own costs. 


Revision accepted. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Apellate Revenue. 

No. 30 of 1925 -26. (Decided on 28-4 1926.) 

King , L\ C . 

Lala Jaswant Rai Tanfja. Appellant. 

Versus 

Crown. Respondent. 

Punjab Land Revenue Act, Ss. 52 and 57—Assessment— 

lease—amount of rent—g* od test. 

(i) Held, that the fact that a person is able to lease his land for Rs. 200 plus 
the land revenue is very good evidence as to the correctness of the assessment of 
Rs. 81. 

(ii) Held, that the Financial Commissioner should not disturb the arrangements 
regarding assessment recommended by a Settlement Collector, who had all the advan¬ 
tage of seeing the out-turn and the general condition of the land and wells. 

Second Appeal from the order of the Commissioner of Multan. 

ORDER. 

Two appeals have been lodged by L. Jaswant Rai Taneja under S« 
58 of the Land Revenue Act XVII of 1887. Both these appeals are against 
the order of the Settlement Collector distributing the assessment, so as to 
place a sum of Rs. 92 on the well called Kath Palianwala in Matoi estate, 
and Rs. 81 on Pirwala Nawan, and Rs- 85 on Pirwala Kohna veils inRakba 
Nur Khan estate. Originally, the Settlement Collector asssessed the Kath 
Palianwala well at Rs. 100, but on petPion made to him, he reduced this 
amount by Rs. 8, fixing the assessment at Rs. 92. This Rs. 92 may be 
compared with the previous assessment of Rs. 119; and it will be seen that 
the Settlement Collector has made a considerable reduction. Even so the 
Commissioner has still further reduced the assessment to Rs. 81 on the 
recommendation of L. Diwan Chand, Settlement Collector, who succeeded 
Mr. Anderson, the Settlement Collector, who made the original assessment. 
For the Pirwala Nawan well, the appellant's objection was rejected by the 
Settlement Collector, Mr. Anderson, and also by L. Diwan Chand, who 
succeeded, and the appeal to the Commissioner has been dismissed. In the 
case of Pirwala Kohna, the objection to Mr. Anderson was dismissed, but, on 
the recommendation of L. Diwan Chand, the Commissioner has, on appeal 
reduced the assessment from Rs. 85 to Rs. 75. 

Malik Feroz Khan Noon, who has argued the case before me, claims 
onlj a further reduction on Kath Palianwala to Rs. 71 from 81, on Pirwala 

N. X>AR, 

Vakl! H\gh Court, 
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Nawan to Rs. 67 from 81, and on Pirwala Kohna to 73 from.76. He bases 

1 is a^nmen-s mainly on the fact that the Kath Pahanwala and P,rwa a 

K^van wells are classed as being in the third grade while the Pirwala 
Kohna Sll is classed as being in the first grade. He also points out a 
discrepancy that, whereas there has been a reduction on the former assess¬ 
ment of Kath Palianwala and Pirwala Kohna, there has been an enhance¬ 
ment of Rs. 7 on Pirwala Nawan. 

I have read carefully the arguments set forth in the grounds of appeal 
and I have also listened with attention to Malik Feroz Khan Noon. Lala 
Diwan Chand, Settlement Collector, has gone into the matter very thorough¬ 
ly and has dealt with all the grounds of appeal in spite of the fact that it is 
alleged that he has not gone into them. The present state of these wells 

is undoubtedly bad, but the owner has not paid that attention to them, 

which would ensure their being properly cultivated. He or his agent alone 
are to blame for the present state of affairs. Nevertheless, m spite of this 
neglect, it has been shown by E. Diwan Chand that the appel a„t has 
actually leased the Kath Palianwala well for 4 years at the rate of Rs 200 
per annum plus the land revenue. The appellant replies to this that lie 
has not received any money under the lease. D is not c ear w a e or s 
the appellant, has made to recover his dues, but, whether he as recene 
the rent or not, one cannot suppose that he is so foolish as to have leased 
the land without some security that he was likely to receive t e ren . 
has a cause of action, if the rent is not paid to him ; and I should think ; he 
may be fused to see that, he obtained his rights. I think, L. Diwan Chand s 
argument that the fact that the appellant has been able to lease his lan 
for Rs 20o plus the land revenue is very good evidence as to the correc 
ness of the assessment of Rs. 81, which he has proposed for this welt. 
This is a reduction of Rs. 11 on the sum finally assessed by the Settlem n 
Collector, Mr. Anderson, and his reduction has been allowed by the Com¬ 
missioner. I do not think any further reduction is required as far as tne 

Kath Palianwala well is concerned and I dismiss the appeal. 


I turn now to the assessment of the two wells, Pirwala Nawan 
and Pirwala Kohna, in the estate of Rnqba Nur Khan. Here again tie 
Settlement Collector, L. Diwan Chand, has most carefully calculated the 
outturn of the wells. The only criticism, I have to offer, is that e as 
rated the Pirwala Kolma rather lower than it should be rated. 

outturn of wheat on that well might have been estimated at maun s 
per acre instead of 8 maunds an acre, which is the rate assumed y 0 * 
Diwan Chand. I do not agree with the argument used by oounse a . 
because 8 maunds per acre lias been assumed for Pirwala Kohna ins ea 
an actual average outturn of 9 maunds 2 seers, therefore something lessf 
8 maunds per acre should be assumed for Pirwala Nawan where the actu 
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average outturn is 8 maunds 28 seers. The Commissioner, acting on L. 
Diwan Chand’s report, has reduced the assessment of Pirwala Kohna from 
Rs- 85 to Rs. 75. But, if the actual average yield of wheat of Pauvala 
Kohna be taken into consideration, the assessment of this well should not be 
less than Rs. 81. (This figure is obtained by adding one maund of wheat 
per acre at Rs- 2-8 0 to the produce estimate, framed by the Settlement 
Collector in paragraph 3 of his note dated the 7th September 1925). 
Probably a fairer result would be obtained by raising the assessment of 
Pirwala Kohna to Rs. 81 and reducing that of Pirwala Nawan to Rs. '.5. 
But I am unwilling to disturb the arrangements recommended by the Settle¬ 
ment Collector, who has had all the advantage of seeing these wells. I 
think, he has made out a good case against further reduction, and I there- 

fore dismiss this appeal also. 


J A T a 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

No. 4 of 1925-26. (Decided on 28-5-1926.) 

King, F- C. 


Moti Ram and another, 
Sadiq Muhammad. 


Versus 


Revenue. 


Petitioners 

Respondent. 


Punjab Alienation of Land Act, S. 7 (5)—Execution of decree- 
alienation of land of an agriculturist judgment-debtor not a mortgage 
under S. 6—Collector debarred from proceedings under S. 7 (5). 


Held, that, where land has been alienated temporarily by order of a Civil Court, 

such alienation is not a mortgage in the form presciibed by S. 6 (1) (a) of the Aliena¬ 
tion of Land Act. It is rather in the nature of a lease, and, as such action cannot be 
taken by a Deputy Commissioner to vary the terms for which the alienation has 
been sanctioned under S. 7 (3) and (5) of the Alienation of Land Act. 2 P. R. 1917 

(Rev.) referred to. 


Revisi »n from the order of the Commissioner of Multan. 


ORDER. 

My order of 18th May 1926 will be read as part of this order. I have 
considered the Revenue judgment cited, Sultan v. LakUu Ram (l), and 
find that it is not relevant to the point raised by me, which is, whether a 
Deputy Commissioner can take action under S. 7 (5) of the Punjab 
Alienation of Land Act, 1900, when land has been alienated temporarily 
by a Civil Court. I am very definitely of opinion that the Deputy Commis 

(1) 2 P. R. 1917 (Rev.) 
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fjjoner cannot, take action under S. 7 Co), because, a temporary aliena¬ 
tion of land by order of a Civil Court is not a mortprape in one of tlie forms 
described in S. 6 of the Punjab Alienation of Land Act. In the parti¬ 
cular case now under consideration, the transaction appears to have been 
described as a mort<za?e. but that is a misdescription, and does not affect 

the action to be taken. 


I accept this application for revision, and I cancel the order of the 
Deputy Commissioner of Multan, dated the 16th September 1925, diiecting 
the redemption of the land. The parties will pay their own costs tin ough- 
out. 


Application allowed. 


The order dated 18th May 1926, referred to above is as follows:— 

“In this case the mortgagor was the judgment-debtor, the amount due from 
him being apparently Its. 2,709 with costs. The decree was passed apparently in 
1909. The Civil Court if it followed the ordinary procedure must after attachment 
of the judgment-debtor’s immovable property have referred the case to the Collec¬ 
tor and the Collector after full consideration of the circumstances must have reported 
to the Civil Court that a temporary alienation of the land for 20 years would suffice 
to meet the requirements of the case. Unfortunately the papers which would make 
plain what was done appears to have been destroyed. All that we know is, that in 
pursuance of civil litigation the land now in dispute was handed over to the mort¬ 
gagee for a period of 20 years in full satisfaction of the mortgage debt and the costs 

of the litigation. 

The Deputy Commissioner has treated this temporary alienation as a mort¬ 
gage and, acting under 8. 7 (3) and (5) of Alienation of Land Act, has decide 
that the moitgagor lias repaid the full amount of his debt to the mortgagee and has 
directed the ejectment of the mortgagee. The Commissioner has confirmed the 

action of the Deputy Commissioner. 

I think that this view of the case is wrong. The temporary alienation, al¬ 
though, it may have been described as a mortgage in the revenue paper, is really m 
the nature of a lease for a period of years, the rent being the judgment-debt which has 
previously accrued. It is not a mortgage under 8.0 (1) (a) of the Alienation of 
Land Act and it cannot be dealt with under section 7 (3) and (5). To allow it to be 
dealt w'ith under these two sub-sections would be in my opinion to allow" the Depu¬ 
ty Commissioner to interfere with the order of the Civil Court. It further invohes 
the anomaly of allowing the Deputy Commissioner to vary the decision reached y 
his predecessor acting ns a Collector. For these reasons, I am of opinion that where 
land lias been alienated temporarily by order of a Civil Court, such alienation is not 
a mortgage in the form prescribed by 8. 6 (1) (a) of the Alienation of Land Act, 
It is rather in the nature of a lease; and, as such, action cannot be taken by a Deputy 
Commissioner to vary the term for which the alienation has been sanctioned un CC 
8. 7 (3) and (5) of the Alienation of I.and Act. 

‘‘Before finally deciding this matter I wish to know if there are any revenue 
tilings on the subject. In particular 1 should like to see 2 P. R. 1917 Rev,” 



JAIMAL i;. MURARI LAL 17 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 90 of 1925-26.(Decided on 1-6-1926). 

King and Bawon , F. Cs. 

Jaimal Applicant 

Versus 

Murari Lal Other Side . 

Punjab Tnenacy Act, Ss. 84 and 82—revisional powers of Finan¬ 
cial Commissioner. 

Held, that a Financial Commissioner can no more revise the order of a past 
Financial Commissioner in accordance with S. 84, than he could revise the order of 
his colleague. Held also that S. 82 does not come into operation except when a 
Revenue Officer, who is not acting as Revenue Court, wishes to modify or reverse an 
order passed by another Revenue Officer who is also not acting as a Revenue Court. 

Punjab Tenancy Act, S. 8.—nature of rights under. 

Held, that Ss. 5 and 6 lay down definitely the conditions under which a tenant 
may obtain occupancy rights under the Punjab Tenancy Act. S. 8 is a general section, 
which enables a tenant to establish occupancy rights on any ground not specified in 
Ss. 5 and 6, that is to say, on any ground not specified in the Act. 

Case forwarded by Commissioner of Jullunder Division. 

ORDER. 

King , F. C .—'The Commissioner of Jullundur has forwarded these 
records to me and has asked me to exercise my revisional powers with res¬ 
pect to an order passed by my predecessor, Mr. Elsmie, on the 11th of 
June 1888. , The Commissioner has not stated in his order the law under 
which he asks me to exercise my powers of revision ; and, as there seems 
to be some slight misunderstanding as to the respective scope of the powers 
of revision and review, I must go into the matter in some detail. 

The only Revenue Officer or Revenue Court, empowered to revise orders, 
is the Financial Commissioner. If a Commissioner or Collector thinks 
an order should be modified or reversed, he cannot, unless he is seized of 
the case as an Appellate Court, modify or reverse the orders himself. He 
is only empowered to call for the records and to submit them with his opi¬ 
nion for the orders of the-Financial Commissioner, so also the Financial 
Commissioner is empowered to call for records of any case pending before 
any Revenue Officer or Revenue Court subordinate to him, and, after examin- 
ln g the records, if he deems it expedient to interfere, he may, on any 
Siound on which the High Court, in the exercise of its revisional juris- 
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diction, might have interfered, interfere and pass such order as he thinks 
fit on the case after hearing the parties. It is important to note that under 
S. 84 of the Punjab Tenancy Act, XVI of 1887, the Financal Commis¬ 
sioner can only call for the records of a Revenue Officer or Revenue Court 
subordinate to him. He cannot call for the records of a case pending be¬ 
fore or disposed of by a Financial Commissioner. As regardspending 
cases, it is obvious that the Financial Commissioners being co-equal, it 
would be absurd to suggest that one could call for the records of a case 
ending before the other ; and, if the case is pending before himself, there is 
no necessity to call for the records, because, he is already seized of the case. 

As regards, the records of cases, which have already been disposed of and 
which are consequently not pending, the position seems to me to be exactly 
the same. A Financial Commissioner can no more revise the order of a 
past Financial Commissioner in accordance with S. 84 than he could 
revise the order of his colleague. Section 84 makes the matter quite clear. 

It lays down that the Financial Commissioner can only call for the record 
of any case pending before a Revenue Officer or Revenue Court subordinate 
to him, it follows then that S- 84 of the Punjab Tenancy Act is not 
applicable to the present proceedings. I have no revisional powers under 
that section with respect to orders passed by my predecessors. 

It may be argued that although S. 84 does not apply, S. 82 
enables me to take action in this case. The procedure under S. 82 is 
somewhat similar to the prcedure under S* 84. It must be noted, how¬ 
ever, that S. 82 applies only to Revenue Officers and not to Revenue 
Courts. Sub-section (l) of S. 82 clearly says “A Revenue Officer, as 
such, may either of his own motion or on the application of any party inter¬ 
ested” and so on. The words : “A Revenue Officer, as such,” emphasise the 
fact that a Revenue Officer, acting as a Revenue Court, is not empowered to 
take action under this section. Section 77 (l) says that, when a Revenue 
Officer is exercising jurisdiction with respect to any suit such ns described 
in sub-section (3), he shall be called a Revenue Court. In the exercise of 
such jurisdiction, he is not acting as a Revenue Officer. It follows, therefore, 
that S. 82 connot. be applied except when a Revenue Officer, who is not 
acting as a Revenue Court, wishes to modify or reverse an order passed by 
another Revenue Officer, who is also not acting as a Revenue Court. 

As this matter has been brought to my notice, I think it necessary 
to point out to the Commissioner that S. 8 of the Punjab Tenancy 
Act is not of the same nature as Ss. 5 and 6 of that Act. Sections 
5 and 6 lay down definitely the conditions under, whioh a tenant may 
obtain occupancy rights under the Punjab Tenancy Act- Seotrou 8 is a 
general section, which enables a tenant to establish occupancy rights on 
anv ground not specified in Ss. 5 and 6, that is to say, on any ground 
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not specified in the Act. To say that a tenant has rights under S. 
8 is, therefore, to a certain extent meaningless. It does not in the least 
describe what the nature of his rights is, or how he has obtained those 
rights. A tenant can establish right of occupancy in a variety of ways, 
the only condition being that he shall not acquire a right of occupancy by 
mere lapse of time (S. 9). The statement of my predecessor, Elsmie, 
F.C., quoted by the Commissioner that the rights of the tenant in the case 
before him were not under S* 8 but were outside the Act (not the 
present Act as stated by the Commissioner, but the Act of 1868—see the 
judgment) means nothing more than that S. 8 by itself does not 
lay down conditions for the acquirement of rights of occupancy such as 
are laid down by Ss. 5 and 6. In other words, the quoting of S. 8 
as a source of a right of occupancy is without meaning. The final 
sentence of the order of Elsmie, F. C., is “The ground of the decree 
being that plaintiffs are tenants with a right of occupancy by virtue of 
the order of 1862 and are, therefore, not liable to ejectment—S« 20 
of Act XXVIII of 1868.° I interpret this judgment to mean that the 
tenants had established a right of occupancy in consequence of Mr. 
Gouldsbury’s order, but that, that right was a right extraneous to the Act 
of 1868 as it is to the Punjab Tenancy Act, XVI of 1887. Such a right 
of occupancy would, however, in consequence of the saving S. 8, be 
a perfectly valid right. 

As this order deals with questions of considerable importance, I 
shall be glad to have my colleague's concurrence. 

Barron , F . C.—I concur. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate 

No. 6 of 1925-26. (Decided on 15-7-1926.) 

King , F. C. 

Mahtab Singh and others 

l 

Versus 

Haunsu and others 

Canal—Kuhl in Kangra District 

Held, that in Kangra District, a kuhl, when fed by a certain natural channel is a 
canal. 


Revenue. 


Appellants 
Respondents . 


Appeal from the order of the Commissioner of Kangra. 
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ORDER. 

In this case, the plaintiffs claim to have exclusive rights to 
all the water in the Dakre-di-Kuhl. It is admitted that the Kulil 
Karolan is a part of Dakre-di-Kuhl, and the first question for decision is* 
whether the Kuhl Karolan is a water course or whether it is a canal. The 
Original Court and the lower appellate Court have evidently both treated 
the^Kuhl Karolan as being a canal ; but I am by no means sure that it 
can be so described. In Notification, No. 36, dated the 20th March 1907, 
the Kangra Kuhls, fed by certain natural channels, are called canals. 
Therefore, the Kangra Kuhl fed, by the Bauer natural channel, but, would be 
a canal. Can it, be said that Kuhl Karolan, which has its head not in the 
Baner Channel, but in the Dakre-di-Kuhl, is itself a canal. In the case of 
Nil Kanth and others v. Belt Ram and another (l), it has been held by this 
Court that the term ‘canal* must be restricted to Kuhls directly fed by the 
natural channels notified in the notification cited. After further considera¬ 
tion, I am of opinion that that decision was a right decision and I am not 
disposed to vary it in this case. The point was not, however, raised before 
the lower Court and for that reason I have permitted discussion on the 
general question, whether the plaintiffs are or are not entitled to exclusive 
rights of irrigation from the Kuhl Karolan. 

After hearing arguments of both sides, I am of opinion that, even on 
the merits of the case, it would be wrong for me to interfere with the order 
of the lower appellate Court. The pleader for the appellants has stated, 
before me that he did not claim exclusive rights. He was quite content that 
the defendant should take surplus water from the fields irrigated from the 
Kuhl Karolan. This claim is widely different from the claim, which 
he made originally and practically admits the right of the defendants to 
use the surplus wator of the Dakri-di-kulil canal; the only dispute being 
whether that surplus water shall reach the defendants through the fields of 
the plaintiffs or through the Kuhl Karolan. In eithor case, it must be 
conveyed over the Raj Nala by means of some sort of pipe or channel 
such as a Parnala . The argument, given in the judgment of the lower 
appellate Court, have convinced me that the defendants in the past have 
actually taken water from the Kuhl Karolan ; and I, therefore, uphold 
the decision of the lower appellate Court. I think that the plaintiffs are 
responsible for this litigation and I order that they shall pay all the 
costs. 


(l) Revision No. 103/2 of 1925-26. 


Appeal dismissed. 
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ALLAH DIYA v . KARIM BAKHSH. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 


Revenue. 


No. 79 of 1925*20. (Decided on 15-7-26.) 

C. M. King , F. C. 


Allah Diva 


Applicant 


Versus 


Karim Bakhsh and others 


Respondents. 


Punjab Tenancy Act, Ss. 84 and 24 (3) (a)—suit for enhancemen t 
of rent—Premature—Court s failure to notice revision. 


A suit for enhancement of rent was barred under S. 24 (3) (a) of the Punjab 
Tenancy Act, as it was not brought within 10 years period allowed under the above 
section. The Lower Courts failed to notice the above fact. Held that it was 

sufficient cause for interference on revision. 

Appeal dismissed by the order of Commissioner of Ambala. 


ORDER. 


The first ground of revision is a good one. Both the lower Courts 
have failed to notcie that the present suit has been instituted within the 
10 years’ period allowed under S. 24 (3) (a) of the Tenancy Act, and 
consequently, that under that clause the suit is barred. I, therefore, accept 
this petition and, varying the order of the lower Courts I dismiss the suit. 
The plaintiffs will pay all the costs throughout. 

Petition allowed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 76 of 1925-26. (Decided on 15-7-1926.) 

King , F. C. 

Siraj-ud-Din and others. Applicants . 

Versus 

Dit Mal and others. Respondents. 

Punjab Tenancy Act, Ss. 68 and 84—Compensation question 
raised in trial and appellate Courts—no decision by either ille¬ 
gality—interference on revision. 
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Where the issue as to compensation for the sinking of a well was raised both in 
the trial and the appellate Courts without any decision by either on the point, held, 

S. 68 was imperative and the lower Courts had committed an illegality justifying 
interference on revision. 7 P. R. 1902 (Rev.) referred. 

Revision from the order of Commissioner of Lahore. 

ORDER. 

The sole question for decision in this case is that mentioned 
in my order of the 8th May 1926. The issue as to compensation 
for the well which had been sunk was distinctly raised before the 
trial Court, but no decision had been reached by the ti ial Court, was brought 
to the notice of the lower appellate Court, but again the lower appellate 
Court does not seem to have noticed this ground of appeal. 

The provisions of S. 68 are imperative. This interpretation of the 
law has already been given in the case of Natha Sinjh v. Bur a and an¬ 
other (l) I entirely agree with that interpretation. There has, therefore, 

been an illegality, which justifies my interference as a revising authority. 

I, therefore, accept this pelition for revision and direct the lower appel¬ 
late Court to decide this question of compensation either itself or after 
reference to the trial Court. The cost of this petition will follow the final 
result. 

Petition accepted. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue. 

No. 5 of 1925-26. (Decided on 16-7-1926). 

King, F. C. 

Gahya Appellant 

Versus 

Devi Das Respondent* 

Punjab Tenancy Act,S. 5 (1) (a)—occupancy rights—acquisition 
°f by transferee of rights of tenant fulfilling condition under S. 5 (1) 
(a). 

Where the descendants of a vendor of occupancy rights in a land, could be 
deemed, at the time of suit for ejectment, to have fulfilled the conditions under S. 5 
(1) (a) but for the sale of such occupancy rights by their predecessor-in-inter6t, held, 
that the descendants of the vendees who had continuously occupied, the land sinoe the 

(1) 7 P. R. 1902 (Rev.) 
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sale, must be considered to have acquired the status of occupancy tenants under S. 53 

(1) (’«). 

Appeal from the order of the Commissioner of Jullundur. 

ORDER. 

There is no dispute as to the facts of this case and the 
only question is as to the application of the law. It is admitted that 
the father of the present defendant bought the occupancy rights from one, 
Jowahar, in 1884. It is also admitted that Jowahar had been recorded as 
an occupancy tenant in 1850 and it is also admitted finally that, ever since 
1850 down to the present time, no rent has been paid for this land other 
than land revenue and cesses thereon. The question is whether the present 
defendant is to be treated as having occupancy rights under S. 6 (l) 

(a) of the Tenancy Act or under S. 6 of the Act. This question turns 
on the effect of sale by Jowahar in 1884. It is admitted that if that sale 
had not taken place and if the descendants of Jowahar had now been in 
occupation of this tenancy, then the presumption, allowed in S. 5 (2) of the 
Act, would, undoubtedly, be applicable with the result that the descendants 
of Jowahar would undoubtedly be treated as tenants under S. 5 (l) (a) ; 

or, at any rate, so strong a presumption would be raised in their favour that 
it would be difficult for the plaintiffs to rebut it. Does the mere fact, that 
Jowahar sold his rights in 1884, deprive the vendee of the benefits of the 
presumption, which can be raised under S. 5 (2) ? I have been referred 
to the judgment of Sir Micheal Fenton, Financial Commissioner, in the 
case of Polar against KUayali (l). The learned pleader for the appellant 
(Plaintiffj urges that my predecessor has held that the l equiremeuts of 
g. 5 (l) ( a) as to continuous occupation of the land by more than two 
generations in the male line, concern only the tenant in occupation at the 
commencement of the Act.’' From this he argues that as it is not denied 
that the tenant in occupation at the commencement of the Act in 1887 was 
Hira Mai, the father of the defendant, and as he had occupied the land only 
for 3 years and not for more than two generations in the male line, there¬ 
for, he does not fulfil the requirements of S. 5 (l) (a). 

I am of opinion that, when Sir Michael Fenton gave this dictum, he 
was considering only the tenant in occupation by inheritance. He cid 
not consider the question of the tenant in occupation by purchase. That 
point was not raised before him; and it would be a misinterpretation of his 
dictum to apply it in the case of any one but the tenant by inheritance. 
In the case now under consideration, I think that a broad view must be 
taken. What was it that Hira Mai purchased from Jowahar in 1884 ? 
Obviously he purchased the right of occupancy which Jowahar had and it 
seems equally obvious that as Jowahar had not paid anything but the land 

(1) 7 P. R 1213 (Rev.) 
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revenue and cesses thereon, Hira Mai purchased from Jowahar the right 
to occupation free of all ient except the land revenue and cesses. It must 
be noted that sale by Jowahar to Hira Mai has not been disputed in any 
way and that, from the date of the purchase right down to the present date, 
Hira Mai and his son have occupied the land not paying any rent therefor 
other than land revenue and cesses. In view of these facts, it seems to me 
that Hira Mai must be treated as occupying the place of Jowahar. It is 
clear also that the land owners acquiesced in this situation, which had 
been created by the sale. 

Thus in deciding the question whether or not the defendant is to 
be treated as an occupancy tenant under Section 5 (l) (a), we must treat 
him as if he were actually Jowahar or a descendant of Jowahar, the 
original vendor, and, if Jowahar, or his descendant would not have ac¬ 
quired occupancy rights under S. 5 (l) (u), then we can fairly say 

that those rights have also been acquired by the descendant of Hira Mai. 
It is admitted, as has already been said, that if no sale had taken place, 
the descendant of Jowahar would now be entitled to occupancy rights under 
S. 5 (l) ( a ). Therefore, the descendant of Hira Mai is entitled to those 
rights. For these reasons, I agree with the Commissioner and I dismiss 
this appeal with costs. 

Appeal dismissed . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 150 of 1925-26. (Decided on 27-10-1926). 

Kiny, F. C. 

Mirza and others Applicants 

Vers us 

Kaxshia Other Side. 

Punjab Tenancy Act, S. 1 00—case to be dealt with by Civil 
Court—Collector to take action under. 

If the Collector thinks the ease is one winch should be dealt with by a Civil 
Court and not by a Revenue Court, his proper course is to take action under S. 100. 

Case forwarded by the Commissioner of Ambala. 

ORDER. 

The facts are slated in the order of the Collector, dated 15th May 
1926. If the Collector thinks the case is one which should be dealt with 
by a Civil Court and not by a Revenue Court, that is to say, if the Revenue 
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Court bas made a mistake in jurisdiction ; his proper course is to take 
action under S. 100 of the Punjab Tenancy Act 1887. This is wha the 
Commissioner has indicated that he should do I am not prepared to take 
any action under S. 84 (3) of the Pan jab Tenancy Act. The petition 
will be returned to the Collector for him to take action uader S. 100 if he 

deems it necessary to do so. No order as to costs. 

Case returned. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue 

No. 7 of 1925-26 (Decided on 21-8-1926). 

Barron, F. C . 

Nau Nihal Singh Appellant 

Versus 

Mangal Singh Respondent . 

Lambardar creation of new post—appointment of a second 
Lambardar—increase of work. 

Where there was a need of a second Lambardar in a village and 
the candidate for the post was owner of half the village with a separate 
abadi for his tenants, held, that th3 Candida’e was entitled to appointment, 
especially in view of the f ict that his rival, who though a Lambardar in an ad¬ 
joining village, owned very little area in the village under consideration. 

^preal from the order of the Commissioner of Lahore. 

ORDER. 

After hearing Counsel on both sides in this cas9 I reserved 
orders in order to give a considered judgment as the case is one 
which may possibly be quoted as a precedent. 

The appeal is concerned with tli9 appointment of a second Lambar¬ 
dar in the estate of Manauwala Judh Singh in the Sheikhupura 
District. Hitherto this estate consisting of about 160 squares of land 
has had only one Lambardar Sardar N iu Nihal Singh, the appellant. 
On the report of the Settlement Officer dated the 17th February 1925, 
the Commissioner of Lahore sanctioned the appointment of a second 
Lambardar for the village and the Settlement Officer thereupon on 15th 
April 1925, appointed Sardar Mang xl Singh the respondent in this appeal. 
Against this order Sardar Nan Nihal Singh has appealed. 

Here I may note that a preliminary objection taken by Counsel 
for the respondent to the effect that the appeal is time barred as it 
is one against the Commissioner’s order of J 4th March 1925, was ruled 
Out by me on the ground that the ap ->eil is, as a matter of faot, against 
the Settlement OtficerVorder ' of. r T5th April 1925, appointing the nejf 
Lambardar. Until that order was passed no effective appeal ooul $ 
lodged against the Commissioner’s order. 
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The parties to this case both belong to the same family, the 
famous Mananwala of Mughal Chak, and the respondent Sardar Mangal 
Singh is actually the grandson of Sardar Jodh Singh after whom this 
estate of Mananwala Jodh Singh is named, while Sardar Nau Nihal 
Singh being the gran Ison of Sardar Kirpal Singh is the head of this 

branch of tho Man family. 

The Settlement 0 Seer’s report recommending the creation of a 
second Hm'iardiri in the villa?* is rather involved. He points out that 
the Piehitra of the village had in the past amounted to about 
Rs 1 000 an 1 would increase to nearly Rs. 1,600 owing to re-assessment 
aa i increase in A'nim, . This increase would not by itself be a suffi¬ 
cient reason for increasing the number of lambardars, nor is the reason 
given by the Settlement Officer that an extra lambardari should be 
created in the interests of the applicant Sardar Mangal Singh of any greater 
force Neither of the two sirdars lives in the Mananwala Jodh 
Sin-h and both have large interests elsewhere and employ agents 
to look after their property in this estate. Neither therefore gains 
any advantage from this fact. But the fact remains that Sardar Mangal 
Sin«h owns a solid blookof 80 square * out of the 160 squares m the 
estate, and has a separate abadi on this property. Sardar Nau Nihal 
Singh who has hitherto been the sole Lambardar, only owns 2* squares 
in the estate, and is also Lambardar of a sister village Mananwala Nar 
Singh, one of five villages formed out of the or.ginal village of Manan- 
wala and also of two other villages. He is, therefore, fully occupied 
elsewhere, and has no real reason to grudge sharing the management 
of this estate of Mananwala Jodha Singh with Sardar Mangal Singh. 
The fact that the latter owns half the village, and lias separate atadi 
for his tenants, the estate being thus really practically divided intt 
two pHtis, is sufficient justification for appointing a second Lambardar in 
the estate, and for that post Sardar Mangal Singh is obviously he 
right man to be appointed. Fob- these reasons I uphold the orders of the 

Settlement Officer and the Commissioner, and dismiss this appeal with costs. 

Appeal dismissed. 


*N THE COURT OF THE FINANCIAL COMMISSIONER Of THE 

PUNJAB. 

Revenue. 

Revision Side 

No. 249 of 1925-26. (Decided on 7-10-1926). 

King and Barron^ F.C* 

Muqhla and another Applicants 

Versus 

% . Other tide. 

Crown ... . 

Northern India Canal and Drainage Act, ~Ss, 77 and 33, rulos M 
and 33—breach of canal—flooding of lands—penalty. 
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Where the lands of some people were flooded by an intentional breach al 
a canal, held, that those whose lands were flooded were liable to pay the penalty 
under rule 32 framed under S. 75 and that neither rule 33 nor 33 was applicable 

to the case. 

Revision from the order of the Commissioner of Lahore. 

ORDER. 

King, F- C. (.1st October 1926.)—There is a point 
of law -'raised in these petitions which I find very difficult 
to decide. The facts as held- to bel proved are that the main canal 
Jhang Branch was intentionally breached by some person or persons un¬ 
known. As a result a very large area of land belonging to different persons 
was flooded. The Executive Engineer has treated the case as falling 

under S. 33 of the Northern India Canal and Drainage Acrt, anl has im¬ 
posed a penalty as permitted by rule 31 of the rules framed under S. 75 of 
the Act, for the unauthorized use of water. The Commissioner to whom, 
an appeal was made has apparently decided (it is not very clear if this is 
really his decision or not) that S. 33 of the Canal and Drainage Act is not 

applicable, but tliat rule 33 is applicable. 

I am quite clear in my mind that S. 33 of the Act does not apply. 

That section definitely restricts the punitive rate water supplied through a 
water-course. Under S. 33 certain persons are to be liable to pay certain 
charges if they use water supplied through a water-course in an unauthoriz¬ 
ed manner. Now it is clear that the water which flooded the lands, the 
owners of which have been subjected to these additional charges, never pas¬ 
sed through a water course. It came directly from the canal. Therefore 
S. 33 of the Act is inapplicable. Does rule 33 of the rules made under 
S. 75 of the Act take us any further ? The Commissioner thinks it does, 
and has held that the rule is of general application. T am very doubtful 
if this is so. As far as I can judge at present rule 33 is intended only to 
supplement the provisions of S. 33. No additional charge can be made 
under rule 33 which is not contemplated by S. 33 of the Act. It may seem 
to be ridiculous tbat an additional penalty can be imposed for the compar¬ 
atively trifling offence of breaching a water course, whereas the far more 
serious offence of breaching a canal does not subject the offender to the 
imposition of punitive rates, but if rule S3 were the only rule dealmg 
with the matter I would, I think, hold that that was the law. There is, how¬ 
ever, another rule which may cover this case. Rule 32 prescri es a per 

sons irrigating from a canal without permission shall be chargeable 

with a punitive rate. The question then comes to t is. an a 
sons whose lands were flooded be treated as persons irriga ing 
Canal ? I have no hesitation in answering this question a rma lve ; Y ' 

The final result is the same, because the punitive ra e 
be imposed under rule 32 are as far as I csn see the same as those which 

oan be imposed under rule 33, 
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Before finally deoiding the matter I would like to have the advice, 
and oonourrence of my colleague. 

C. A. Barron, F.C.—{ 5th October 1926)—I concur in the finding 

that the proper rule to apply in this ease is rule 3 2 and not rule 33. 

C. M King , F.C—(7 th October 1926)—I dismiss this petition for 
the reasons given in my order of 1st October 1926. 

Petition dismissed , 


IN THE COURT OF THE FINANCIAL COMMISSI ONER OF THE 

PUNJAB. 


Appellate. - • 

No. 6B of 1925-26. (Decided on 6-11-1926). 

Barron , F. C 


Najaf Shah 


Versus 


Revenue. 


Appellant 


Dewan Bahadur Dewan Daulat Ram Respondent. 

Lambardar. appointment of—person holding the largest share 

in mauza—the fittest for appointment. 

A person who not only holds the largest share in mauza, but is the 
only person in it with a proprietary status is the fittest to be appointed a 

Lambardar. 

Appeal from the order of the Commissioner of Rawalpindi. 

PRELIMINARY ORDER. 


I have heard counsel on both sides at length. This is a some¬ 
what unusual case, and as the appointment of Lambardar, which has 
now been made, is a permanent one replacing the temporary arrange¬ 
ments, which have been in force for the last 9 years, I reserve 
my order until I have an opportunity of examining the file in which 
the respondent D. B. Daulat llai was allowed to purchase the land 
in this mauza , Bir Baran, formerly held by the previous Lambardar 
Abnashi Ram. The file containing these papers should be put up 
at an earl/ date. 


FINAL ORDER. 


In continuation of my past order above, I have now examined 
the relevant papers. I find that early in 1925 Government agreed 
to sell to D. B f Daulat Rai 604 acres of land iu Rakh Bir Barar 
which had formerly been cultivated on annual leases by his brother- 
in law Abnashi Ram, the ex- lambardar, in whose place this appoint¬ 
ment is now being made. The purchase money is being paid in ten 
sanctioned instalments. This area represents 9-16ths of the area of 
the Rakh, the remainder of which is held on annual leases by the 
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other recent cultivators. Bam Jo way* Najaf Shah etc. D. B. I^ulat 
Rai therefore, not only holds the largest part of the mauza, bat is 
the' only person ia it with a proprietary status. He is clearly the fittest 
person to be appointed lambardar on a permanent footing, and he 
Commissioner's order was fully justified. The D. B. must appom a 
suitable resident Sarbarah. This appeal is dismissed with costs. 


i _- ^ _ 7 a AAA ^ £k r\ ft /7 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

^ Revenue 

Revision Side 

No. 158 of 1925-26. (Decided on 27-10-1926.) 

King , F. C* 

_ Applicant 

Rup Ram 

Versus 

S a Sukh Other side , 

Punjab 7 Tenancy Act, S. 82-Procedure-suit for occupancy righte- 
dismissal by Assistant Collector-Appeal to the Collector and remand- 
new Assistant Collector-whether can vary predecessor s order-r.ght 

of appc<J—-if open to parties. 

Where a suit for occupancy rights was dismissed by the Assistant Collector 
and the dismissal was appealed against to the Collector who remanded the case 
to a new officer who has succeeded to the post, and the new Assistant Collector, 
instead of submitting a report to the Collector, varied h.s predecessor s order, 
Chi that he had no jurisdiction t o vary his predecessor’s order. Held, further 
S'tSoriginal order of the Assistant Collector should be treated as a report 
tn the Collector and the Collector’s order, of confirmation as an acceptance of the 
report and that the right of appeal should be open to the parties. 

Petition for revision of the order of the Commissioner of Jullundur. 


AT) TATBT) 


The Assistant Collector, who originally tried this case, dismissed 
the suit for occupancy rights. That order was appealed against to the 
Collector, who on the 18th July 1924 framed an issue and directed the 
lower Court—the trial Court—to give a decision on that issue. The trial 
Court gave a decision on the issue, but instead of its decision taking the 
form of a report to the Collector, which it should have been done, it took the 
form of an order, giving the plaintiff occupancy rights. That is to say, the 
Assistant Collector in his order of the 24th March 1925, varied the 
decision of the Assistant Collector in his order of the 14th March 1924. 
Of course he had no jurisdiction to do this. That is why this petition for 

revision can bte lieard by me. 

The Collector, on the 29th October 1925, passed an order, confirming 
the order of the Assistant Collector, dated 24th March 1925. There also 
he does not seem to have noted the fact that one of the grounds of 
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appeal was the fact that the Assistant Collector had wrongly passed his 
order of the 24th March 1925* 

The best method of unravelling the tangle is to treat the order of 
the 24th March 1925 as a report to the Collector and to treat the Col¬ 
lector’s order of the 29th October 1925, as an acceptance of that report, 
that is to say, the Collector’s order of the 29th October 1925, will be 
treated as an order, accepting the appeal against the original order of 
the Assistant Collector, dated the 11th March 1924. The result will 
be to allow the respondent before the Collector, i.e, the present petitioner, 

to have an appeal to the Commissioner. 

I, therefore, direct that this shall be done. The Collector’s order 
of the 29th October 1925 shall be treated as acoe’pting the appeal 
against the order of the Assistant Collector dated the 14th March 1924, 
and a further appeal will lie to the Commissioner. The costs will 

follow the result. 

Appeal accepted . 

» _ 


Appellate 


LAHORE HIGH COURT. 


No. 1352 of 1922. (Decided on 8-5-1926). 
Harr it on and Dalip Singh, JJ. 


Civil. 


Jiwan Das. Appellant 

Versus 

Sher Muhammad Khan. Resp ndent. 

Punjab Tenancy Act, S. 77 (3)—Contract of lease substituted by a 
new contract creating relationship of creditor and debtor—suit is tri¬ 
able by a Civil Court. 

Where the liability arose out of the existence of the original lease an l the 
relation of landlord and tenant between the parties, the old contract having been 
terminated and superseded, and anew contract substituted, the relation became 
that of creditor and debtor, and the suit was rightly instituted in the Civil Court. 

Second appeal from the decree of District Judge, Shahpur, at Sar- 
godha. 

Appellant :—by Mr, Nanak Chand. 

Respondent :—by Mr. Badri Das. 

JUDGMENT. 

Harrison, J .— Two septrate suits were brought by Khan Bahadur 
Malik Sher Muhammad Khan against two persons, Jiwan Das and 

Diwan Chand, to recover definite suns of money. B>th suits have 

been decreed and both the judgment-debtors have appealed. The appeal 

of Diwan Chand has been compromised and that c* Jiwan Das alone 

remains. 

% 

Tbo facts are simple enough. Three men, of whom Jiwan 
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-was one, jointly took a lease for a large area of land for a period of 
seven years from the plaintiff. After three harvests had been reaped, 
the lease was ended by mutual consent. A document was executed by 
the defendant Jiwan Das. in which he acknowledged unconditionally 
his liability to pay a sum of Rs.. !, 849-14-3. Another document was 
also executed in favour of the plaintiff. The suit was onginally instituted 

on the basis of the acknowledgment. It was subsequently withdrawn With 

permission to bring a fresh suit, and a fresh plaint was presented upon 
the other document. This was never amended but the plaintiff was per¬ 
mitted to proceed as if his suit had been in the original form. Issues 
were framed accordingly and no objection was raised on this point be¬ 
fore the District Judge, the parties having understood throughout the 
basis on which the litigation was proceeding. We do not allow the 

objection now raised on this point. 

Tf- was held by both the lower Courts that the suit was competent, 


that there had been a novation of contract, an 1 that the suit was not 
barred by limitation, A decree was accordingly given, On second 
appeal, the only points for us to decide are whether the suit was cogni¬ 
zable by Civil Court and whether it was within time. Mr. Nanak Chand 
contends that once there has been the relation of landlord and tenant 
between the parties and the money has become due as rent no subsequent 
transaction can alter the nature of the debt and make it the subject 
matter of a suit cognizable by a Civil Court. Mr. Badri Das, on the 
other hand, relies on the facts oi this particular case. He explains 
that originally the three tenants were jointly and severally liable and, in 
accordance with the terms of the lease. 500 earnest money had to 


he paid in advance and accounted for at the end of seven years on the 
termination of the lease. T e result of the agreement was (l) the 
lease was ended, (2) the liability was apportioned, and (3) the earnest 
money which had not b^en paid wa? added to the liability and 
divided between the three original tenants. He contends, and in our 
opinion rightly, that this cannot be held to amount to anything short 
of a complete novation of contract creating an entirely new liabilty. 
Although it is true that the liability arose out of the existence of the 
original lease and the relation of landlord and tenant between the 
parties, the old contract having been terminated and superseded and a 
new contract substituted, the relations became that of ci^ditor and 
debtor, and the suit was rightly instituted in the Civil Court. 

We zcccrdingly dismiss tie appeal with costs. 

Appeal dismissed. 



32 PUNJAB CASE-LAW, PART C. Il926] 

JN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 

_ ., Revenue 

Revision sine 

No. 185 of 19^5-26. (Decided on 28-10-1926) 

King , F. C. 

-- Applicant 


Khalas Khan 


Versus 


Karam Dad.•'.. 

Lambardar—Appointment of man lerving 


. Other side . 

patw art— Collectors 


powers in regard to appointment. 

The Collector may refuse to appoint a person on any ground which would 
necessitate or justify the dismissal of that person from the office of headman. 
There is no bar to the appointment of a patwari as a lambardar. 

Petition for revision of the order of Commissioner of Rawalpindi. 


ORDER* 

22nd June , 1926 —The Collector does not seein to me to have fully ap- 
preciated the effect of rule 17 (ii) (c). The questions for decision are (i) Is 
Khalas Khan financially embarrassed to such an extent as would have jus'ifi- 
ed his dismissal from the appointment of lambardar if he had, in faot, held 
that appointment? (ii) Is the fact that a man is a patwari a sufficient 
reason for dismissing him from his appointment as lambardar? Before 
proceeding further with this case, I call for a report from the Commissioner 

about (i). ORDER 

27th August 1926 —My order of 22nd June 1926 will be read as part 

of this order. 

I am not satisfied that there is any such defect in Khalas Khan as 
would justify his dismissal,* if he were a lambardar. I am, therefore, of 
opinion that Colleotor should have appointed him to be a lambadar in 
accordance with the rule of primogeniture. 

Let notice issue to the seooni party to show cause why the Col¬ 
lector's order should not be reversed. 

ORDER. 

28th October, 1926 —My order of the 27th August 1926, should be 
read as part of this order. The provisions of rule 17 (2) (o) are quite 
clear. The Oollector may refuse to appoint a person, on any ground 
which would necessitate or justify the dismissal of that person from 
the office of headman. In this oase, the only ground on whioh the dis¬ 
missal of Khalas Khan might be justifiable, Would be the faot that he 
has be absent from his village, because he is a patwari. I think, how¬ 
ever, that it would be bad policy to let it be assumed that a man, who 
is serving as a patwari is liable to dismissal from his appointment as 
headman. It is obvious that, if Khalas Khau had beeh headchan in faot, the 
faot that he had accepted oifioe as a patwari would not have justified s 
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dismissal, unless he had shown himself to be unable to provide an efficient 
substitute. In the circumstances I am of opinion that Khalas Khan s claim 
should not be overlooked. I accept this appeal and I appoint Khalas Khan 
to be lambardar Khalas Khan should be directed to apply for the appoint- 
ment of a suitable substitute within one month of this date, failing which he 
will render himself liable to dismissal. The parties will bear their own costs. 

Appeal accepted. 


Appellate 


LAHORE HIGH COURT. 

No. 1421 of 1922. (Decided on 10-5-1926). 
Harrison and Dalip Singh, JJ. 


Abdul Rahman 


Versus 


Civil. 


Appellant 


Ghulam Muhammad and others Respondents . 

Punjab Land Revenue Act, S. 28—whether land can be alienated 
to patwari. 

Under the rules framed by the Financial Commissioner under S. 28 of the 
Punjab Land Kevenue Act, XVIII of 1887, a Patwari is debarred from acquiring 
land in the village to which he is appointed. 

Second Appeal from the decree of Additional District Judge, Lahore. 
Appellant :—by Messrs Tirath Ram and Asghar Beg. 

Respondents :—by Mr. Tara Singh. 


JUDGMENT. 


Dalip Singh , J.—The facts of this appeal are briefly as follows 

The land in suit was originally owned by one Khushi Ram jointly 
with others. He is alleged to have sold his share for JIs. 600 to a Moham¬ 
mad Hussain, the then patwari in the village, and his brother Hassan 
Muhammad. The mutation was refused by the revenue authorities. Sub¬ 
sequently, Mohammad Hussain sold his share to the present plaintiff- 
appellant and the revenue authorities sanctioned this mutation. There¬ 
after, the present plaintiff brought this suit for possession of the land, alleg¬ 
ing that the defendants had taken forcible possession of a portion of the 
land sold to him. 


The trial Court dismissed the suit holding that under the rules 
framed by the Financial Commissioner under S. 28 of the Punjab Land 
Revenue Act, XVIII of 1887, a patwari was debarred from acquiring land 
in the village to which he is appointed (vide Standing Order No. 15 
paragraph (9).) It held that this rule had the force of law and the sale 
in favour of the patwari was, therefore, forbidden by law, and the sale 
itself was, therefore, void under S. 23 of the Indian Contract Act. 

The trial Court further held that there was no consideration for the 
sael to the patwari and that it had been effected with the object of winoing 
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the patwari’s favour. It relied on two rulings: Shiam Lai v. Chhaki Lai 
(1) and Sheo Narain v. Mata Prasad (2). 

The lower appellate Court dismissed the appeal holding that the 
rules had the force of law and that, even if they had not the force of law, 
the contract was opposed to public policy under S. 23 of the Indian 
Contract Act. The lower appellate Court also relied on the Allahabad 
rulings quoted above. No other point was decided. 

In second appeal the appellant has contended that the two Allahabad 
rulings have been overruled by a Full Bench decision of the same High 
Court reported as Bhagwan Devi v. Murari Lai (3). He has also referred 
to Kamala Devi v. Gurdiyal (4), another Full Bench decision, Dhirendra 
Kumar Chandra Kanta (5). a Calcutta ruling, and to Balkishen 
v. Devi Singh (6), a ruling of the Nagpur Judicial Commissioner. 

The respondent has relied on Kcrakoose v. Serle (7) and on various 
other rulings which, however, need not be mentioned as the facts in those 

tidings were quite different. 


It is unnecessary for us to decide whether the rules framed under S. 28 
are ultra vires or intra vires of the Financial Commissioner, or whether 
they have the force of law or not, as we consider that the appeal can be dis¬ 
posed of cn the ground that the contract is opposed to public policy. It 
is obvious that it would be most detrimental to the due performance of the 
duties of a patwari, if he were allowed to become a landlord in the circle 
in which he is serving. The patwari is concerned with maintaining a 
true and accurate record of rights of agricultural land in that circle and 
also in maintaining an accurate record of the fact of possession of agricu 
tural land. It follows, therefore, that, if he himself is an owner of lan in 
that circle, it is likely that his interest mar conflict with bis duties. With 
all respect to the Full Bench decision in Bliagxcan Den v. Murari Lai W 
we are unable to agree with the reasoning thereof. Mr. Justice a s 
in that ruling points out that there is a distinction between the su jec 
matter of the contract and the conduct of the party entering into the oon 

tract and that it is only the former question which should be consi ere i in 
applying S. 23 of the Indian Contract Act. In Kerakoe.se v. Serle, 

(7) the Privy Council held that it was contrary to public policy to appoin 

the Registrar cf the High Court to present bills on behalf of infants or 

accounts of their estate on the sole ground that such an appointme 

likely to conflict with the duties of the Registrar, because t. e 08 .. . 

derived a benefit from all monies paid into court. Counsel for t e app 

contends that this ruling can be distinguished, because the commission i 

(1) 22 All. 220. (2)27 All. 73. (3) 39 All. 51 (F. B.) (4) 99 All. 58 (F. •) 

(5) 68 1. C. 648. (6) 52 1. 153.(7) 3 Moo. I. A. 829, 846 (P. C.) 
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to the Registrar was a secret one, and he concedes that, unless this is so, 
the ruling is not distinguishable. The Commission, as a matter of fact, was 
paid according to the practice of the Supreme Court as pointed out in that 
ruling. There was, therefore, no question of secrecy about it. Now, as 
pointed out by the Privy Council in that case, the object of appointing the 
Registrar was a laudable one; but it was the fact that the Registrar was an 
official of the Court, which made the'appointment a bad one. Therefore, 
the distinction drawn by Mr. Justice Walsh in Allahabad case seems not 
to have been approved of by the Privy Council. In Dhirendra Kumar v. 
Chandra Kanta{ 5), the question arose under the Government Servants 
Conduct Rules. In our opinion that is a totally different matter, because, 
a Government servant is not absolutely prohibited from acquiring land, nor 
does it necessaiily follow that, if he does so acquire land, his duties will 
conflict with his interest. The case of a Patwari acquiring agricultural land 
in his own circle stands, it seems to us, on a wholly different footing. We 
hold that the only object of the agreement was the acquisition of land by 
the Patwari and, in the nature of things, this would tend to injure the 
public service. 

We, therefore, dismiss this appeal, but, in view of the fact that the 
appellant had some justification in filing his second appeal and, as pointed 
out in the Calcutta ruling, the matter has been the subject of conflict of 
authority, we do not allow respondent his costs. 

Appeal dismissed . 

IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Appellate Revenue. 

No. 56 of 1925—26. (Decided on 2-11-1926.) 

Barron and King , F . Cs. 

Indar Singh ... . . .. .. Appellant 

Versus 

Mst . Lachhmi Devi ... ... .. .. Respondent . 

Punjab Colonies Act of 1912, S. 20 (a)—death of original tenant 
—the term “Male lineal descendants"—if includes an adopted son— 
registered deed of adoption—Revenue officer, if bound to take notice of. 

In the case of the death of an original tenant, the term “male lineal descen¬ 
dants” is defined a? including an adopted son whose adoption has been ratified 
by a registered deed. Where a registered deed, ratifying an adoption, is put in 
evidence, a Revenue officer, dealing with mutation of names of an original 
tenant who has deceased, is bound to take cognizance of that evidence and he 
ought not to go further to make a meticulous inquiry to ascertain whether the 
adoption is or is not valid. 

Appeal from the order of the Commissioner of Rawalpindi. 


5 
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ORDER. 

Barren , F. C. (2-11*26):— 1 This is a case of the mutation oi 
a horse-breeding grant, in the Lower Jheluin Canal Colony, held by one 
Sukha Singh, who has died, leaving a widow but no children. The Collec¬ 
tor sanctioned mutation in favour of a lad, Iudar Singh, the grandson of 
his eldest, brother, Lai Chand, who is said to have been adopted by Sukha 
Singh. The Commissioner has declined to recognise the alleged adoption, 
and has ordered mutation in favour of Sakha Singh’s widow Mst. Lachhmi 

Devi. Hence this second appeal. 


The rules regarding succession to these horse-breeding grants on 
the death of a tenant are contained in the First Schedule referred to m 
clause 17 of the Deed of Grant on pages 134—186 of Colony Manua 

Vol. II,- more particularly, rules 1 and 8 of the Schedule. The 0o "* ml3 ' 
sioner has held that a Revenue Offioer in mutation proceedings should 
not enter into proofs of adoption, when there is another person to whom 
the property may descend under these rules. He has, theiefore, pre 
ferred the widow to the adopted son. Under rule 8, the grant only 
passes, to the widow, if the tenant leaves no legitimate male descendant 
in the direct male line, or no heir appointed under rule 7. In coming to 
this conclusion, the Commissioner has, it seems to me. overlooked S. 20 a) 
of the Colonies Act of 1912, where in the case of the death of an ordinal 
tenant, which Sukha Singh was. the term : “male lineal descendants’ is 
defined as including an adopted son, whose adoption has been ratified by 
a registered deed. Now, in this particular case, there is a registered deed, 
the execution of which is not disputed, ratifying the adoption 
Of Indar Singh by Sukha Singh. As a matter of fact, the 

widow. Mat. Lachhmi, on 19th March 1925, admitted the fact of Indar 
Singh's adoption before the Tahsildar, though, as is customary in such 
cases, she withdrew this admission a month later. But the fact remains 
that a registered deed ratifying the adoption was produced before the 
Revenue Officers, and, it a Revenue Officer is to take no notice of such a 
document in mutation proceedings, S. 20 (a) of the Act might as well never 
have been enacted. Rule 1 of the Schedule already referred to lays down 
that the word : ‘son’means a legitimate son, cr an adopted son, where 
adoption can validly be made. Whether Sukha Singh could adopt a son 
under the law applicable to the parties, or whether his adoption of Indar 
Singh was properly and validly carried out, are, in my opinion questions 

which should be left to a Civil Court to decide. But the fact t a ^ 
actually made such an adoption having been proved to the Revenue 
Officers dealing with the mutation b, the production el the row*. . 
feed, the Revenue Older tv.., in view .( the tvordms « S. 20 l» »t 
the Act bend to take notice of. The one. oi pro™* th.‘; 
adoption tr.s not . valid one, rests on the persons d.smtrng >to v.hd. V- 
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The order of the Collector sanctioning mutation in favour of the 
adopted son Indar Singh on condition of the regular payment of main¬ 
tenance to the widow Mst. Lachhmi, as agreed to before the Tahsildar, 
was, therefore, in my opinion, correct. The appeal is accepted, and the 
Collector's order restored. The appellant is granted his costs throughout. 

King, F. C. (3-11-26)—A registered deed ratifying an adoption 
is evidence that the adoption was made. A Revenue Officer deal¬ 
ing with the mutation of names of an original tenant who has deceased 
is bound to take cognizance of that evidence, but he ought not to go 
further and attempt to make a meticulous inquiry to ascertain whether 
the adoption was or was not valid. That is a question which can only 
be decided by the regular Courts. Therefore, in the case of Crown 
tenants who are original tenants I agree that the Revenue Officer is right 
to act on the evidence of a registered deed. For these reasons I concui 
with my colleague. I wish to say, however, that the question of the 
adoption of a son in other cases is a diderent matter entirely. There 
not only is the fact of adoption questionable, but the custom applicable 
ha 3 also to be proved. A Revenue Officer would, therefore, first have to 
decide whether an adopted son can succeed, and, next, whether the son 
has in fact been adopted. In the case of an original Crown tenant there 
is S. 20 of the Act which declares that an adopted son whose adoption is 
ratified by registered deed shall succeed ; thus the only question in such 
cases is whether, in fact, there has been an adoption. The registered 
deed is sufficient evidence of this for the purposes of mutation. 

Barron, F. C. (4-11-26)—The appeal is accordingly accepted as 
in my order of 2nd November 1926. 

Appeal accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


PUNJAB. 


Appellate Side 

Revenue. 

No. 68 of 1925-26, (Decided on 28-10-26.) 


Kin g, F. C. 


Allah Bakhsh 

Appellant 

Versus 


Jahan Khan - - 

Respondent. 


Sufedposhi and zaildari—selection for office—opinion of local offi¬ 
cers if entitled to weight—opinion of Commissioner—if valuable. 

When there is a question as to the qualifications of two candidates for an ap¬ 
pointment such as Sufedposh or Zaildar, the opinion of the local officer and the 
grounds he has given for selecting one particular candidate should receive 
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full attention and his decision'should not he reversed without strong cause. 

In such a case the opinion of the Commissioner that a particular candidate is too 
young to perform efficently the duties which fall to him as sufedposhi or zaiidari 
is entitled to at least the same weight as the opinion of the local officer. 

Apppal from the order of the Commissioner of Rawalpindi. 

ORDER. 

The facts are given in the orders of the Collector and the Commissioner. 

I issued a notice fo the second paity, because I wanted to see the two 
candidates side by side. I entirely agree with the Commissioner that Allah 
Bakhsh is too young to be appointed a safedposh and he has plenty of 
time to wait and show his ability. 

This caie is to be differentiated from the cases of Attar Singh v . 
Ganga Singh (l) decide! by Fenton. Financial Commissioner aad Mi shir 
AH v. Chiragh Khun (2) decide! by Mayn ird F. C. It is perfectly right that 
when there is a question as to the qualifications of two candidates for an 
appointment such as safedposh or zaildar, the opinion of the local officer and 
the grounds he has given for selecting one particular candidate should 
receive* full attention and his decision should not be reversed without 
strong cause. In the presont case, howe /er, the position is somewhat 
different. The opinions of the Commissioner and tin Collector as to the 
general qualifications not differ There is. kowever.)a differeno3 of opinion 
as to whether one of the candidates is or is not sufficiently old to impress 
his personality upon lamdirdars with whom In w 11 have to deal. Ii such 
a case the opinion of the Commissioner that a particular candidate is too 
young to perform efficiently the duties which fall to him as sufedposh or 
zaildar is entitled to at least the same “weight as, if not greater weight 
than, the opinion of the local officer. In this case I see no reason to reverse 

the opinion of the Commissioner with which I am myself in agreement, 
Allah Bakhsh is obviously too young at present to act[as sufedposh and must 
give way, therefore, to Jahan Khan. 

The appeal is dismissed. The parties will bear their own costs. 

Appeal dismissed . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

Revision Side Revenue. 

No. 161 of 1925-26. (Decided on 28-10-1926). 

King , F C. 

Mohammad-Usman Khan Applicant 

Versus 

Ata Mohy-ud-Din and others Other side . 

(1) 1 P.R. 1913 (Rev.) 

(2) 1 P. R. 1918 Rev.) 
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Punjab Tenancy Act—S. 14, plaintiff entitled to possession of 
land—defendant in possession without owner’s will—if liable to pay 
rent—jurisdiction of Revenue Court. 

Where the defendant remains in possession of land against the will of 
the plaintiff 1 who became entitled to the possession of such land, held, that 
the defendant is liable to pay for such possession under S. 14, and that the 
suit is triable by a Revenue Court. 

Revision of the order of the Commissioner, Jullundur 

ORDER. (11-8-26). 

The only point for consideration by me is whether the 
suit is or is not friable by a Revenue Court. The facts are clearly 
given in the order of the trial Court and I need not repeat them. 
It seeir.s clear to me that from the time when the plaintiffs in the 
proceedings before the District Judge paid into Court the sum of 
Rs. 1,154. they became entitled to possession of the land, and the 
defendant's possession subsequent to that date is possession without the 
consent of the owner, and the defendant is, therefore, liable to pay for 
such possession under the provisions of S. 14 of the Tenancy Act. The 
suit is, therefore, triable by a Revenue Court as far as the principal 
Usman is concerned. 

As regards the defendant Sandhi the position is different. He is not 
in possession of the land. He is certainly not in any sense a tenant 
under the plaintiffs. It seems to me then that he cannot be made a 
defendant in a Revenue Court. I think, the suit against Sandhi should 
be dismissed, or the plaint should have been returned to have Sandhi's 
name struck cut. As far as I can see at present Sandhi can only be 
sued in a Civil Court for recovery of any sum due from Usman as rent 
which Usman fails to pay. The two cannot be sued jointly in a Revenue 
Court. Notice must issue to both parties. 

ORDER. (28-10-26.) 

My order of the 11th August 1926, should be read as part of 
The petition for revision is accepted and that portion 
of the trial Court’s order, which decrees against Sandhi Khan, is 
cancelled. The parties will pay their own costs in this Court. 


Revision accepted . 
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t\ THE COURT OP THE FINANCIAL COMMISSIONER OP 

THE PUNJAB. 

Revenue. 

Revision Side 

No, 136 of 1925-26. (Decided on 3-11-1926), 


Nizam Din 


Barron , F.C . 


Versus 


Applicant 


Mehtab and others 


Respondents , 

Punjab Tenancy Act, 77 (3) (e)-Revenue officer-sitting as 
Revenue Court-power of awarding decree for possession based 

mortgage—compromise effected—procedure. 

Held that the Assistant Collector acting as a Revenue Court could not give 

a decree for possession of the land based on * “ should have 

plaintiff’s suit for rent being compromised the Reven C ^ 

recorded the terras of compromise and then disraisse 

each party to bear their own costs. 

Punjab Land Revenue Act, S. 37-compromise effected-.orrection 
of record of rights. 

Held, that on the plaintiff’s suit for rent being compromised a^cop,^ 

the terms of compromise should be sent by the Revenue our therewith, 
with instructions that a mutation is to be entered up m accoi.la c 


Case referred by the Commissioner of Multan. 

ORDER. 

This is a case which has been referred to by the Commissioner of 
Multan for the orders of the Financial Commissioner under S. o e 

Tenancy Act. I have heard Counsel on both sides, but the matter being 
somewhat unusual one, they have not been able to render much assistano 

in quoting either law or precedents. 

The facts are given in the referenoes made by the Deputy Com¬ 
missioner, Lyallpur, and the Commissioner, Multan, and need not be repeat 
ed. I agree with them that the Assistant Collector acting as a Revenue 
Court could not give a decree for possession of the land based on a mort¬ 
gage. When the plaintiff’s suit for rent was compromised, the Revenue 
Court should have recorded the terms of the compromise, and then dis¬ 
missed the suit, and directed each party to bear their own costs. An order 
to this effect should now be passed in the suit for rent. 

It seems to me, however, that in a case of this nature it is inoumbent 
on the Revenue Officers dealing with the case to take some further action 
in order that the record of rights concerning the plot of land in question 
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may te corrected up-to-date. A copy of terms on which the suit has been 
compromised should, therefore, be sent by the Collector to the Xehsildar 
with instructiors that a mutation is to be entered up in accordance there¬ 
with, and suitable orders passed as in ordinary mutation proceedings. 

Revision accepted. 


LAHORE HIGH COURT. 

Appellate 

No. 308 of 1922. (Decided on 2-3-1926). 

Broadway and Forde y JJ. 

Jai Karan and others 

Versus 

Natbu Ram and another 

(i) Punjab Tenancy Act, S. 59 (2'—widcw transferring her rights 
in the occupancy holding to two brothers—shares specified—tenants- 
in common—survivorship. 

A widow sold her rights in the occupancy holding to two brothers. Their 
respective shares were specified. One of the brothers died without leaving any 
heir behind. 

Held, that as the shares were specified, the tenancy held by the brothers 
was a tenancy-in common and not a joint tenancy and that therefore the 
principal of survivorship did not apply to the case. 60 I.C. 513 and 60 I.C. 862 
fol. 109 P.K. 1894 ; 6 P.R..1902 Rev; 6 P.R. 1917 l ev. referred. 

(ii) Punjab Tenancy Act, S. 77 (3) (d) and proviso—one of the 
alienees of rights of occupancy dying heirless—landlord's suit for 
possession—jurisdiction. 

Two brothers purchased rights of a widow in an occupancy holding. Their 
shares were specified in the deed of conveyance. One of the brothers dying 
heirless, the landlord sued in a Civil Court for the'possession of land held by the 
deceased on the ground that the brothers were tenants-in-oommon and the 
occupancy tenancy qua deceased share became extinguished. Question of 
jurisdiction was raised. Held, that as no question as to the existence of an 
occupancy required decision, the only question being as to the right of the 
other brother’s heirs to succeed to the deceased’s tenancy, the suit was cognizable 

by a Civil Court. 73 P.R. 1915 ; 111 P.R. 1916 ; 130 P.L.R. 1P18 ; A.I.R. 1924 Lab 
636 and 66 I.C, 548 referred to. 

Second Appeal from the decree of District Judge, Hoshiarpur. 

Appellants :—“by Mr. Mehr Chand Mahajan. 

Respondents by Messrs. Badri Das and Jagan Nath Bhandari. 

JUDGMENT. 

Broadway , J. This second appeal has arisen in the following 
circumstances:—The plaintiffs, Nathu Ram and Amar Nath sued the 
defendants, Jai Karn and others, for possession of certain land, It appears 


Civil. 

Applicants 
Respondents , 
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that this land had been held by a woman Ms!« Parchono ag occupancy 
tenant under the plaintiffs. Mst. Parchono had sold her rights in the 
occupancy holding to two brothers. Biba and Nihal Chand. In the deed 
of conveyance Biba was shown as having bought l/3rd and Nihal Chand 
2/3rds of the entire holding. Biba died without leaving a widow or any 
issue. Nihal Chand’s descendants claimed to take Biba’s l/3rd share by 
right of survivorship and were recorded in the revenue papers as occu¬ 
pancy tenants of the entire holding. The plaintiffs alleged that the 
tenancy was a tenancy-in-common and not a joint tenancy and that, on the 
death of Biba without issue the occupancy tenancy qua his (Biba s) l/3rd 
share became extinguished. The Courts below concurred in decreeing the 
plaintiffs 1 suit on the ground that the tenancy being a tenancy in-common 
the defendants could not succeed by right of survivorship to Bibas l/3rd 
share. Against the decision this second appeal has been preferred thrv. ugh 
Messrs. Tek Chand and Mehr Chand Mahajao. 


Before the trial Court an objection was raised to the effect that the 
Civil Courts had no jurisdiction to try the suit. This question was put in 
issue and decided against the defendants. The triai Court in this connec¬ 
tion remarked. ‘‘Counsel for the defendants has also not pressed it (this 
issue) at all/ 7 In the appeal by the defendants to the learned District Judge 
the question of jurisdiction was again raised in the grounds but was not 
argued at the bar. In the memorandum of appeal filed in this Court 


the question of jurisdiction was not raised but at the hearing Mr. Mehr 
Chand Mahajan asked to be allowed to argue it as an additional ground. 
He was permitted to do so and referred to various authorities in support, 
of this contention. The chief one of these is II adhawa and others v. 
Mussammat Ilassi and others (l). In that decision the suit then under 
consideration was held to fall within the jurisdiction of the Reveuue 
Courts. Ql.ere, as is clear from the report, the question was as to the 
nature of the tenancy, that is to say, whether the tenancy was an 
occupancy one or not. In Mihail Singh and others v. Mst . Bhagwan Kaur 
(2;Shah Din, J. held that having regard to the proviso to sub section (3) 
of S. 77 of the Punjab Tenancy Act (added by Punjab Act III of 1912) 
the question whether the defendants were occupancy tenants of the land 
concerned having arisen the suit should have been referred for decision 
to a Revenue Court. The same learned Judge in Ghulam v, Jowala Singh 
(3), a case the facts of which are very similar to the case now before us, 
held, that the Civil Comts had jurisdiction, the reason being that no 
question as to the existence of an occupancy tenancy had arisen in the 
suit which related only to the devolution of the occupancy tenancy. He 

referred to Mihan Singh v. Mst . Bhnqwan Kaur (2) and distinguished it. 

(1) 73 P.R. 1915. 

(2) 111 P.R. 1916. 

(3) 130 P.L.R. 1913. 



JAI KARAN v. NAT HU RAM 43 

Reference was not made, however, to Wadhawa v. Mst, Hassi (1). A 
similar question arose iu Parabh Di'jil v. Mst, Radho (4), where Mr, 
Justice Ablal Roof, while saying that he was inclined to agree with the 
view expressed in Ghulim v. Jjwala Singh (3), felt himself bound by 
the Division Bench decision in Wad haw a v. Mst, Hassi (l). 

Mr. Badri Das on behalf of the respondents emphasized that in the 
present case there was no question involved as to the existence of the 
occupancy tenancy, the question being only as to whether the defendants- 
appeUants had succeeded by right of survivorship to Biba’s l-3rd share of 
the holding. He further contended that the question of jurisdiction had 
to be decided entirely on the allegations in the plaint. In support of his 
contention he cited inter alia, Karam Dad v . Hussain Bakhsh 

(5). No doubt, this proposition is to a large extent correct but 
having regard to the proviso to S. 77 (3) referred to above, it is 
perfectly clear to my mind that when in a suit instituted in a Civil Court 
a plea is raised which necessitates a deoision as to whether an occupancy 
tenancy exists, that question ha3 to be decided by a Revenue Court. 

After a consideration of all the authorities I am of opinion that the 
facts of this case are quite different from those in Wadhawa v. Mst. Hassi 
(l), and that no question as to the existence of an occupancy tenancy re¬ 
quires decision. All that has to be decided in this case is whether on the 
death of Biba without issue the defendants-appellants are entitled to suc¬ 
ceed to bis l/3rd share. Turning to this question it has been found by the 
Courts belcw that there was no joint tenancy as between Biba and Nihal 
Chand, the position between the two brothers being that of a tenancy-in- 
common. This is a question of fact and Mr. Mehr Chand has not attempt¬ 
ed to challenge it. He has urged, however, that the real way to regard 
the case is to hold that Biba and his brother formed one “tenant’ 7 and qua 
the landlord the occupancy tenancy continued in regard to the entire hold¬ 
ing. He further contended that an occupancy tenancy was not a true 
joint tenancy and that even assuming that it was a tenancy-in-common 
the right of survivorship entitles the defendants-appellants to succeed. In 
this connection he referred to Mohru v. Mutsaddi (6); Agar Singh v Dhana 
(7) and Chanda Singh v. Jiwan Singh (8). It is true that some of the re¬ 
marks made by the Financial Commissioners support Mr. Mehr Chand’s 
contention, but after a careful examination of the judgments in those cases 
it seems to me that all that was decided in each case was that there had 

been no partition of the joint tenancy. On the other hand, Mr. Justice 

(4) A.I.R. 1924 Lah. 636. 

(5) 56 I.C. 458, 

(6) 109 P.R. 1894. 

(7) 6 P.R, 1902. (Rev). 

(8) 6 P.R. 1917. (Rev,) 
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Ohevis in Hako v. Sultan Muhammad Khan (9) and Mst. Utmi v. Nihal 
Chand (10J after a consideration of the authorities already referred to, 
came to the conclusion that there was a distinction between a joint tenancy 
and a tenancy-in-common, the test being whether definite shares had been 
specified, and that it was only in the case of a joint, tenancy that the prin¬ 
ciple of survivorsl ip applied. This view appears to me to be correct. There 
can in my opinion, be no doubt that when Mst. Barchono sold her occupan¬ 
cy holding to Biba and Nihal Chand, Biba purchasing l/3rd and Nihal 
Chand 2/3rd of the entire estate, the tenancy became a tenancy-in common 
and that the principle of survivorship did not apply. The view taken by 
the Courts below is therefore, correcN and I would dismiss this appeal 

with costs. 

Fforde , J. I agree. Appeal dismissed. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB 

Revenue. 

Revi si n ^ 167 o{ 1925-26. (Decided on 28,10-1926). 

King, F.C. 

Applicant 

Suer SiNGh 

Versus 

Other side 

FAQ (i)Punjab Tenancy Act, S. 4 CL (12)-‘Haq lhtrafi’-village cess- 

natU Held ' that Cl. (’.21 of S. 4 the Punjab Tenancy Act clearly shows that 
iipvaiV is a village cess. It is certainly a contribution or dues which 
q arilv leviable within the estate and is neither a payment for the use 
' 9 { private pi oq'erty nor for personal service, nor imposed by or under any enact- 

. f or the time being in force. 

(ii) Punjab Tenancy Act, S. 77 ' f)—jurisdiction—suit for recovery 

° f ^Heluhafa’suit for the recovery of ‘Hac, lhtrafi’ is triable by a Revenue 

c ° ur t. p un j a ^ Tenancy Act, S. 100 (b)-reference to High Court 

w , „ Revenue Court finds that a Court subordinate to it has determined 

, , ui ”"h .1,0- !>»'-» ■>«» by .Civil Cou«. .h. Court 

1 it the record of the suit to the High Court. 

(iv) Punjab Tenancy Act, S. 84 —revision—judgment not clear— 

rpmand may be otdered* 

In a suit for recovery of Haq lhtrafi, the lower court’s judgment no 
i clear as to whether tho plea of abandonment of such rights was prop y 
SiscussJd the Financial Commissioner on revision remanded the case for trial 

de novo. 

(9) 60 I.C. 518. 

(10) 60 I.C. 862. 


t 
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SHER SIKGH v. FAQIRIA 

Revision against the order of the Commissioner, Lahore Division. 

ORDER. 

The facts are given in the order of the Collector. The only point 
for decision as far as this Court is concerned is whether the 
Collector is right in his interpretation that these ‘haquq ihtrafi ’ are 
not village cesses. The Commissioner has thrown some doubt on this 
interpretation and I agree entirely with the Commissioner, A reference 
to clause 12 of S. 4 of the Punjab Tenancy Act, 1887, clearly shows 
that this haq ihtrafi (provision for which is made in the village administra¬ 
tion paper) (Wajib-uVarz) is a village cess. It is certainly contribution 
or due, which is customarily leviable within the estate and is neither a 
payment for the use of private property or for personal service nor 
imposed by or under any enactment for the time being in force. 

It is clear, therefore, that the case is rightly triable by a Revenue 
Court. Even if it had not been triable by a Revenue Court, the Collector's 
method of dealing with it was wrong. 

He should not have dismissed the appeal as he did, but that he 
should have made a reference to the High Court under S. ICO of the 
Punjab Tenancy Act, 1887. I am by no means certain that the point 
whether these ‘haquq ihtrafi ’ have or have not been abandoned has been 
sufficiently discussed in the judgments of the lower Courts. I, therefore, 
accept this petition fcr revision and I remand the case to the Collector 
who will hear the appeal de novo and will pass an order on its merits. 

The stamp on this petition for revision and also the stamp on the 
petition to the Commissioner will be refunded. The other costs will 
follow the result. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


■ -" - •- ■ - - -PUNJAB ... 

0 9 

Revision Side Revenue 

; • ; .v.m -45of 1926-27. (Decided.on 18-1-1927). 

■ King and Barron. F. Cs, - 

Jawala Sahai. - ...... Applicant 

1 . ' Versus • • 

Quran ditta. ' . * Other Side. 


(i) Punjab Tenancy Act, S. 110—Scope of—no relationship of landlord 

and tenant—section inapplicable. 

• # »* • § 

: Held, that S. 110 is inapplicable to an agreement between parties 

• » € 

who do not stand to each other in the position of a landlord and,tenant. 

(ji) Punjab Tenancy Act,—object of. 

- The whole • object of the Tenancy Act is to protect the tenants from 
the exactions of landlord. 

’ Revision from th« order, of the Commiossioner of Lahore Division, 

ORDER. 

• • # 

Hing, F. C. The plaintiffs in this case owned 377 kanals and 6 
marlas of land in Matiza Walla and” 60 kanals and 8 marlas in village 
Sultanwind, close to Amritsar. On the 10th December 1912, they leased 
this land to-the defendants for a period of 10 years, it being stated in the 

lease that the term was to be from Kharif in Sambat 1970 to Baisakh in- 

-Sambat 1980. Baisakh 1980 corresponds to the 13th of April 1923. The 
defendants refused to vacate the land on that date, claiming that they should 
be given- compensation for planting a garden and for reclaiming land .to 
•tho extent of Rs. 40 thousand. 
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The plaintiffs accordingly brought two separate suits for ejectment it 
being alleged that the defendants were cultivating separated andIn lo 
jointly. One of the issues framed was “that m case de en an _s » 
liable to ejectment, to what compensation are defendants f ntl tied^ 0 ^ 
probandi on the defendants. As -to this issue, th 
following remarks :— 

“The sole question in this issue worth mention is that, according to 
the terms of the registered leases, the defendants were to get 
annas three for every plant sown by them during their tenancy 
which they hand over to the plaintiffs. This condition. accordm to 
the terms of section 110, Tenancy Act, because it limits the claim 
of the tenants for compensation, is void and has no legal force, 
Accordingly, the lower court decided that the compensation should be 
on general grounds and quite apart from the condition laid do^ 
the agreement. In the result, the trial court granted a decree for the 
ejectment of the defendants, subject to the payment of Rs 14,684 as 
compensation for planting plantains and other fruit and garden trees 

The plaintiffs appealed to the Collector and the Collector made the 

following remarks: 

“ Clause 8 of the lease lays down that the lessors shall be entitled 

to claim compensation of not more than 3 annas for *ees p£ffd 
by them, except banana trees. Now this clause being a limitation 
of the right of the tenants to claim compensation for improvements 
is invalid under section 110, Tenancy Act, provided that the 

improvements were made according to the Act, t. e., in 13 c “® e 

with the assent of the landlord. If we look at clause 1 of the 
lease, we find that the land was given on lease for the purpose of 
planting fruit gardens. Any improvements done to the land m 
pursuance of the object of the lease, the plantation of gardens, are, 
therefore, to be considered, as havnig been done with the 
landlord’s consent. The actual planting of fruit trees is, 
therefore, obviously an improvement under the Act and nothing^ m 
the lease can limit the right of the tenants to claim coml csnation 

for such improvements . 

I have underlined the important words in this quotation. Again, on 
general grounds, the Collector reduced the compensation to Its. 


3,803-12-0. 

The defendant then appealed to the Commissioner who has made no 
mention of the law as regards the payment of compensation and who 
apparently has accepted the position in this respect taken up by the 
Assistant Collector and the Collector. The Commissioner, however, has 
increased the compensation due to Rs. 6,114-8-0. The defendant again 
petitioned the Commissioner for review, but his petition was rejeo e , 
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the plaintiff ha 3 now presented a petition to this court asking for 
revision. 

I have admitted the petition and I have heard both parties, because, 
it seems to me that the interpretation of the law as given by the Assistant 
Collector and the Collector is so mistaken as to amount to a serious 
irregularity in the proceedings, justifying interference by this court under 
section 84 of the Tenancy Act. All the lower courts have based their 
argument on the assumption that the agreement, which forms the lease and 
which contains the provisions as to compensation, is an agreement between 
landlord and tenant. Section 110 of the Tenancy Act clearly says that 
nothing in any agreement made between a landlord and a tenant shall take 
away or limit the right of a tenant as determined by this Act (t.e., the 
Tenancy Act) to make improvements and claim compensation therefor, or, 
where compensation for disturbance can be claimed under this Act, to 
claim such compensation. Section 111 of the same Act says that, save as 
expressly provided in this Act, nothing in this Act shall affect the opera¬ 
tion of any agreement between a landlord and a tenant, provided that 
the agreement either is in writing or has been recorded in a record-of- 
rights before the passing of the Punjab Land Revenue Act, 1887. If 
the agreement of the 10th December 1912 is an agreement between a 
landlord and a tenant, then it is quite clear that section 111 will not have 
the effect of avoiding the provisions of section 110. Section 110 
expressly provides that nothing in an agreement shall take away or limit 
the right of a tenant to claim compensation and section 111 says that only 
those agreements between a landlord and a tentant can be maintained, 
which are not contrary to anything expressly provided in the Act. If, 
therefore, the agreement of the 10th December 1912 is an agreement 
between a landlord and a tenant, then the view of the law taken by all the 
lower courts is correct. I am, however, of opinion that the agreement of 
the 10th December 1912 was not an agreement between a landlord and a 
tenant. At the time that agreement was signed, no such relationship exis¬ 
ted between plaintiffs and defendants. The two parties were on an 

equal footing and they were dealing with each other without any special 
relation between them. 

Ihe whole object of the Tenancy Act is to protect tenants from the 
exactions of landlords. Tenants are in many cases peculiarly liable to 
oppression or duress from their landlords, and, in order to protect them 
quite effectively from the possibility of any such oppression or duress, the 
Tenancy Act has been passed and one of the provisions of that Act, still 
further to ensure the complete liberty of the tenant, provides that a tenant 
shall not be able to contract out of the provisions of the Act. The reason 
for all this is quite plain. It is quite another matter, when two persons, 
between whom there is no such relation as that of landlord and tenant, 
come together to decide on the terms of a contract of lease, which shall be 
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operative between.them; Here there is no such, obvious, necessity for^the 
protection of the tenant to be, as there is necessity to protect the tenant 
who actually is. The agreement is not, and cannot properly be described 
Is an agreement between a landlord and a tenant. It is an agreement 
between two persons of precisely equal status, and as such, it cannot come 
within the purview either of section 110 or of any other sections of the 
Tenancy Act, which limit the rights of a landlord with respect to a 

tenant. - ; ' * 

' It seems to me then that the lower courts should have upheld the 

clause of the agreement of lease, which prescribes that the rate of 
compensation is not to exceed three annas per tree. I, therefore, accept this 
petition and, setting aside the order of all the lower courts, I direct that 
the Assistant Collector shall pass, a fresh order after admitting as valid 
that portion of the agreement which prescribes that compensation shall 
not, exceed three annas for each tree. . The costs of all the proceedings 

will follow the final result. 

Barron, F. C.—My colleague and I discussed this case before the 
above order in revision was written. I entirely concur in the finding that, 
as the relationship of landlord and tenant did not exist between the parties at 
the time the lease of 10th December 1912 was executed, section 110 of the 

Tenancy Act is not applicable to the agreement then entered into. The 
section cannot, therefore, prevent effect being given to the terms of the 

lease.- ; • : : . ' - * 

Case remanded, ;: 


• * 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 8 of 1926-27. (Decided on 17-1-1927.) 

King , F. C. 

Sodh Singh Appellant 

Versus 

Crown . Respondent. 

Zaildar—suspension for bad record—dismissal, proper remedy. 

In an appeal against the suspensation of a Zaildar for not keeping the Zaildari book 
properly, hold, that the proper roinedy is dismissal outright. 

Appeal from the order .of the Commissioner of Jullundur Division*. 

ORDER. 

I have heard what Mr. Sawheny has had to say on behalf of his 
client and I have inspected the Zaildari book which every Zaildar is 
supposed to have written up regularly. I find that in the Zaildari 
book no entries have been made since 1011. It seems dear that the 
Zaildar, being old and incompetent and thoroughly - lazy, had either not 
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troubled to produce his Zaildari book whe.u officers have come through 
his Zail,' or else has deliberately kept back the book so as to avoid un¬ 
favourable entries. He produces a second book, which is really the 
zaildari diary and which contains one or two favourable entries, lkis 
is an old trick of keeping one book of favourable entries and not 

producing the book when it is known that an entry likely to be unfavour- 

. ablewill be made. • 

c. . .The Commissioner says that the Zaildar has a bad record and, torn 

what I have seen of him, I entirely agree with this view. I cannot 

think, however, that any good will be done by suspending a man who 

, has such a record. The proper.remedy is dismissal. I, therefore, vary 

L the Commissioner’s order.and direct that the present Zaildar, Sudh Singh, 

shall be dismissed from his appointment. 

• ---r t ' Appeal dismissed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

. - Revenue. 

Appellate . • • ^ * 

• • No. 21 of 1926-27. (Decided on 29-1-192*). • , 

"• King , F. C. ' • >> 

Lt. Sardar Sikandar Hayat Khan axd another. Appellants 


# I* • 

• • V « % 

Respondent . 

# l _ 

Revenue assessment over 
without appeal—appeal by 

i 


Versus 

\ i... i . ■ r. ^ w .. 

Crown 

» • » * * • • 

Punjab Land. Revenue Act,S. 57- 

large area—acceptance by many villages 
pne village—special grounds to be proved. 

When an assessment is made, involving a largo area such. as a tahsil or an assessment 

circle, and •when over the greater part of that area the assessments &ve e ®^ ** C ?*^. M 
without appeal, it is quite legitimate for the Settlement Officer to call attention tathis 
fact, when dealing with particular villages. It is quite legitimate for im o .say a 
lie has not increased the assessment more on one particular village than he Uas 
on half or dozen a more other similarly situated villages* and the fact, that only one 
village has appealed, may be taken into consideration in deciding whether the assess- 
ment, as a whole, is a fair one or not* The fact* that other adja^cnit yi ages 
have not appealed, although their circumstances appear to he somewhat similar 
indicates that, taking the whole area, the assessment is not excessive. If any particular 
village appeals, it must - do 'so on the grounds special to itself. -;. ^ 

Second Appeal from the! order, of. .the Commissioner of Rawalpindi 

Division. • ' " \.:v v\: - •' 


ORDER; 


- f 


•* . 

These five appeals are second appeals from the order of the Commissioner-, 
conforming the Settlement Officer's ‘ orders on the assessment on 
five villages, namely, Wah, Rhabra, Dallo, Gratia and Khandaripur. The 
grounds' of. the appeal are'the'same in all the five cases. There has been 
n change in . the name only, of the' estate dealt with in each appeal. Ihe 
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Commissioner decided the appeals in one order and I propose to deal 
with them in one order also. 

One general ground has been urged by the learned counsel who 
has argued the case for the appellants and that is that there is great diffi¬ 
culty in obtaining tenants, because of the proximity of the W ah Cement 
Works and also because the profession of carting along the Grand 
Trunk Road is found to be more profitable than agriculture. As to 
this it is only necessary to say that the Cement Works must cause 
the presence of a large number of persons who have to live on the 
produce of the country. Wherever such large works are established, 
it has been found that land owners, far from finding the presence of 
these works detrimental to their interests, find them exceedingly pro- 
fitable. The workers on these works form a ready and accessible 
market where the produce of neighbouring fields can easily be sold. 
It may be true that, when such works are at first established, they tend 
to draw away agricultural labour from adjoining villages. That process 
is, however, soon accomplished; and matters adjust themselves so 
that there is, as a rule, enough labour not only for the villagers but 
also for the works. One fact, which seems to me to controvert the 
suggestion that there is serious difficulty in getting tenants, is the 
fact that there does not appear to be a serious decrease in cultivation. 
On the whole, cultivation has increased rather than decreased. If 
land were lying vacant, because tenants were not procurable, it seems 
obvious that cultivation would have decreased. I am, therefore, 

not greatly impressed by the argument that the presence of the large 
Cement Works at Wah has proved detrimental to agriculture. Then 
again it is urged by counsel that the Commissioner and the Settlement 
Officer gave undue weight to the fact that other appeals had not 
been lodged by neighbouring estates. Counsel argued that every 
case should be dealt with on its merits, and the fact, that in a neigh¬ 
bouring village no appeal had been lodged; was not a good ground for 
assuming that in the particular cases under consideration appeals had 
been loged unnecessarily. This argument would be fair, if the Commissioner 
and the Settlement Officer had given great weight to the fact that 
other villages had not filed appeals against their assessments. In truth, 
however, the Settlement Officer and the Commissioner have merely 
mentioned this fact without in any way emphasising it. I think that, 
when an assessment is made involving a large area such as a tahsil or an 
assessment circle and when over the greater part of that area the assess¬ 
ments have been accepted without appeal, it is quite legitimate for the 
Settlement Officer to call attention to this fact, when dealing with parti¬ 
cular villages. It is quite legitimate for him to say that he has not in¬ 
creased the assessment more on one particular village than he has on hal 
a dozen or more other similarly situated villages; and the fact, that only 
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one village has appealed, may be taken into consideration in deciding 
whether the assessment, as a whole, is a fair one or not. All that need, 
be said about this argument is that the fact, that other adjacent villages 
have not appealed, although their circumstances appear to be somewhat 
similar, indicates that, taking the whole area, the assessment is not excessive. 

If any particular village appeals it must c!o so on the grounds special 
to itself. It is necessary then to see whether, in the case of the villages with 
which we are now concerned, there are any such special grounds which 

indicate an excessive assessment. 

The Commissioner has gone through each ground of appeal with 
great care. The Settlement Officer has also examined each ground of 
appeal separately and I have scrutinized their decisions. It seems clear 
to me that both the Settlement Officer and the Commissioner 
have made out a very good case for the proposed assessment of each of 
these five villages. It is true that the increases brought out vary up to 
64 per cent., but it is an admitted fact that the pervious Settle 
ment Officer had dealt leniently with these villages, the reason for his 
doing so being apparently the fact that even in his time the increase 
to be taken was great. He was probably also influenced by the fact 
that there was difficulty in adjusting the rents of occupancy tenants 
and mukarraridars, so as to ensure that they should pay their portion 
of the enhanced assessment. However that may be, the fact, that the 
owners of these estates have for the last 20 or 30 years paid at very 
lenient rates, does not appear to me to be a good argument against assess¬ 
ing them fairly now. They have already received all the concession which 
was required. 

Another point is that there has been no increase in fertility or 
in productiveness. In so far as wells have been sunk and chahi cul¬ 
tivation have been substituted for barani cultivation, this argument 
is incorrect. Barani cultivation which was barani at the time of last 
settlement, remains much the same as before. It is clear, however, 
that an increase is justificable on the ground of the increase in prices 
which has taken place. 

On the whole, having regard to all the facts, I am of opinion 
after careful consideration that these estates have been fairly assessed 
and that there is no reason to reduce the assessment. In one respect, 
the owners have been very lucky. But for mistakes which were 
made at last settlement in the recording of the rights to the stone 
quarries, which exist in some of these estates, they might have been 
made to pay an assessment on account.of those quarries. As it is, the 
fact, that they derive large profits by the existence of these quarries 
in the area owned by them, has not been taken into consideration in 
fixing the assessment. 

All these appsals are dismissed. 


Appeals dismissed. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE . t 

PUNJAB. . < 

Revenue. 

Appellate. 

No. 10 of 1926-27. (Decided on 14-1-192<K . •« 

King F. C. * ' 

Appcllaiit „ 

Saide Khan * 

Versus ■ • 

Respondent . 

““Zl^ppolntlen. by Deputy C.W* 

ta cuds .... t.» th. 

117XU th. order of the Commissioner .. E.weipind. Divrsten, , 

‘ ORDER. 

T . .a ™tice to the respondent owing to the 3rd ground of appeal* 

I issued notic Mohammad Afzal Khan) withdrew. 

where it is said that respon en - 1825,'.it is clear that 

been, he had never 

“^aZ wthCemmissiener that this is on. of those rare case* in 

MoZmZTsal Khan is at the present time obviously the better man to 

- nee.ss.ry to consider the other grounds of appeal in detail. 

^ Celissler haJcareinlly weighed the Cairns of both part.es and I 

^ZZeal is dismissed with oosts. — costs 
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Versus ' 
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Appellants 
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Respondent. 

0 Punjab Laud Revenue Act, S. 48-aasessn.ent-tod <-<* “ 

— i. - - /-— 

j to m the payment of Land Iiovonne 

' CCl. r should *. 

el ordeShth would not require reference to any other order or proceedings. 



MOHAMMAD DIN v. SHAH MOHAMMAD a 

Appeal from the order of the Commissioner of Rawalpindi. Division 

ORDER. 

It is a pity that the Collector’s order refusing to alter his order of 
distribution was so brief and omitted to give any reason.' In all such 
cases it is advisable that the Collector should give a self-contained order, 
which would not require reference to any other order or proceedings. As 
it is, I have had to go into the Collector’s order of distribution and I have 
no doubt that the Commissioner’s time has been wasted in the same way. 

The appellant is under a misapprehension, I think, in supposing that 
land which has ceased to be agricultural land ipso facto should be excluded 
from the payment of land revenue. Land which has been built over 
frequently becomes far more valuable than land which remains agricultural 
and it would be obviously unfair to most of the owners of an estate if in 
distributing an assessment nothing was placed on land which by the free 
will of its owner has been converted from agricultural to other more 
profitable uses. I am clearly of opinion that the Settlement Collector was 
right in assessing the mandi land attached to the Malakwala well at full 
rates. The actual rate of assessment is Rs. 22/8/ against a first class 
chahi rate of Rs. 20. For distribution purposes this slight increase is 
warranted. 

I therefore dismiss this appeal. 

Appeal dismissed. 

IN THE COURT OF THE FINANCIAL COMMISSIONER, PUNJAB 

Appellate. Revenue. 

No. 47 of 1926-27. Decided on 11-5-1927.) 

Townsend , F. C. 

Mohammad Din Appellant 

Versus 

Shah Mohammad Respondent. 

Lambardar—appointment of—hereditary claim—minor offence of father 
no bar Punjab Land Revenue Act, S. 28—Land Revenue Rule 15. 

Where a person belongs to the senior branch of the family, his father's conviction 
or a not very serious offence is no tar to his appointment as Lambardar. 

Appeal from the order of the Commissioner, Rawalpindi. Division 

ORDER. 

I have heard parties by counsel. I consider Commissioner was quite 
right. Respondent belongs to the senior branch and I do not consider that 
is father s conviction of 1914 for a not very serious offence can be held 
to debar him from appointment now as Lambardar. 

I he Collector s position is not quite logical. He held that respondent, 

though unfit to be lambardar, was fit to be Sarbarah Lambardar. I reject 
appeal. 


Appeal rejected. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 


Revenue 


No. 7 of 1926-27 ^Decided Ou 17-1-1927) 

King, F. C . 


Rodu 


Applicant 


Versus . 


Mst. Talwan Kaur and another 


Other Side. 


case for revision before the Commissioner. 

S d.,.a ,h». b.U, .k.t u>. e.» » 

Commissioner to interfere in revision. 4 P W. K. 1916 (Bev.) distinguished. 

Case forwarded by the Commissioner of Jullundur for the order of the 

Financial Commissioner. 

ORDER 

The Commissioner of Jullundur has referred to me 4 cases with a 
recommendation that I should exercise my powers of revision under 
section 84 of the Tenancy Act. A preliminary objection was taken that the 
grounds of revision were not properly stamped. I am not certain if this 
preliminary objection was valid. However that may be and without deoid 
ing whether the full stamp payable on an appeal should have been affix d 
an these grounds of revision, I am clearly of opinion that the petition is not 
one in which I should exercise my powers of revision under s e^on 84. 

The reason suggested for the exercise of these powers is hat t ^ Co “ eC ‘°^ 
has in his judgment only discussed the question of limitat on and haa 

not considered in the least the specific grounds of appeal Nos. 1, 2, 3 and 

4 in the petition with which he had to deal. 

I have inspected the Collector's record and I find that although he has 

not made mention of these grounds of appeal in his final order, ye 0 * 

a full note on each of the grounds of appeal before him before he is ^ 
notice and after considering those grounds he decided that it was necessary 
to issue notice only with respect to the ground dealing with the ques i 
of limitation. His vernacular order dated the 8th February 1 - . 0 e “ 
states that that notice is to issue only with respect to the question of Hun a- 
tion and although the order does not clearly reject the other grounds of appe 
it is obvious that the Collector having heard the appellant or his p ea er 
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did reject those grounds and wished to have a reply only on the question of 

limitations^ ^ ^ petitioner h ag referred me to the case of Hanwanta 

v. Ram Sukh and Hunt Phul (lh I cannot hold that that ruling is relevant 
in the present case. It was a ruling dealing with a special set of circums¬ 
tances which do not exist in the matter now under reference. In this 
case the Assistant Collector who dealt with the suit originally has written a 
full and clear judgment and the Collector has had the salient points of that 
judgment before him and hjs obviously considered them. It cannot be 
said therefore that there has not been any satisfactory investigation of the 
plaintiffs' plea or finding thereon. 

I am therefore of opinion that the case is not one in which I should 
exercise my powers of revision. I return the records to the Commissioner 

and reject the petition for revision. 

Petition reiected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. . Revenue. 

No. 74 of 1926-27 (Decided on 20-10-1927) 

King , F. C. 

Risaldar Pardbman Singh Appellant - 

Versus 

Mit Singh Respondent. 

Zaildar— appointment by Deputy Commissioner—Commissioner 
not to interfere ordinarily. 

The Commissioner should not ordinarily upset appointments to the post of Zaildar 
made by the Deputy Commissioner, unless very good reason for in terference has been 
established. Where the Commissioner selected a person, who had considerable property, 
in preference to another, who owned very little and who was managing a restaurant 
and who had been selected by the Deputy Commissioner, held, that the Commissioner 
was justified in interfering and upsetting the appointment of the Deputy Commissioner. 

Appeal from the order of the Commissioner of Jullundur Division. 

ORDER. 

It has frequently been held by this Court that the 

Commissioner should not ordinarily upset appointment to the posts of 
Zaildar made by the Deputy Commissioner, unless very good reason for 
interference has been established. In this case, the Commissioner has 
selected for the appointment the respondent, Mit Singh as against Risaldar 
Parduman Singh, (the petitioner who was appointed by the Collector), and 
the question for decision is whether the reasons for the selection of Mit 
Singh are sufficiently strongest to justify the Commissioner's interference. 
The strongest point appears to be the fact that Risaldar 

Parduman Singh owns very little land in the Zail and Mit Singh has a 
4 P. W. R, 1917 (Rov.) 
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considerable property. Tor the rest the claims of the two men are about 
equal It is true that Risaldar Parduman Singh has years of personal 
military service to his credit. He was not a regular soldier, but was given 
a commission in the Supply and Transport Department. Mit Singh also 
belongs to a loyal family and has proved himself to be loyal 
on several occasions. The fact that Parduman Singh 
is managing a restaurant at Ludhiana must detract from his inflnenoe.in 
his own Zail. Restaurant-keepers are not likely to m “ ke good , 

I have seen both men and I prefer the appearnce of Mit Singh to that 
Par Inman Singh. I am of opinion, on the whole, that the Commissioner was 
justified in interfering. I, therefore, dismiss the appeal. Parties wi 1 

pay their own costs. 


IN THE COURT OF THE FINANCIAL COMMISSIONER, 

PUNJAB. 


Revision Side. 

No. 145 of 1926-27. (Decided on 20-10-1927.) 


Revenue. 


C. M. King, F. C. 

Ranmast Khan and others 


Applicants 


Versus. 

Amir Mohammad Khan and others Other Side. 

Punjab Land Revenue Act, Ss. 112 (2) and 117 (l)--partition proceed¬ 
ings— barred by an entry in the village administration paper—question 

of title. 

Held, that an entry in the village administration papers, stating that the common 
land of the village is not to be partitioned but to be kept for grazing does not raise 
any quostion of titlo, but only a question whether a certain land be partitioned or not. 
Held further, that where in partition proceedings, there is partly a question of title 

involved, the propor procedure for tho 11 evonue Officor is to proceed himself as a Civil 

Court under section 117 (1) and decide tho question himself. 

Case forwarded by the Commissioner Rawalpindi Division. 


ORDER 

This reference is made by the Commissioner of Rawalpindi under the 
provisions of S. 16, sub-section (3) of Punjab Land Revenue Act, 
XVII of 1887. The original petitioner asked for the partition of some 
468,000 kanals of land situate in the area of laud in the tahsil of Talagaug. 
The Revenue Officer has stayed the partition proceedings, and has re¬ 
ferred the parties to a Civil Court on tho ground that a question of title has 
been raised, and that it is undesirable to proceed with the partition pro* 
ceedings until the question of title has been decided by such Court. It is 
not, however, clear from tho record what the question of title is. The Col* 
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lector in his order appears to hold that the question of title is the ques¬ 
tion whether an entry in the village administration papers, stating that 
the common land of the village is not to be partitioned hut is to be kept 
for grazing, is a question of title. There is further a question of title raised 
by many persons who have occupied detached bits of land, which they 
are cultivating without paying any rent and of which they claim to be 
the owners. I am very doubtful whether the point made by the Collec¬ 
tor can really be considered a question of title. I think that the wording of 
S. 1.17 of the Land Revenue Act clearly intends that the question of 
title to be determined is not the question whether the land shall or shall 
not be partitioned but the question of proprietary and other rights of 
occupation. The question whether a partition should or should not be 
allowed is one for a Revenue Officer to decide', and it is clearly placed 
within the powers of the Revenue Officer by S. 112, sub-section (2) of 
the Lanl Revenue Act, I am of opinion that this question cannot and 
should not be treated as a question of title so far as the partition of this 
large area of land is concerned. There are, however, smaller areas of land 
which, as has already been said, have been occupied by various persons 
and which are treated by those persons as being their own property. 
Here there are true questions of title and it is these bits of land 
which have really led to the whole discussion whether partition should 
or should not take place. The Assistant Collector in his order has stayed 
proceedings pending a reference to the Civil Court. I am, however, of 
opinion that it would have been better for the Assistant Collector to h^ve 
used the second alternative permittted to him by S. 117, sub-section 
(l), that is to say, instead of referring the matter for decision by a compe¬ 
tent Court, he should himself have proceeded to decide this question of 
title as though he were such a Court. The parties present on behalf of the 
respondents accept the suggestion that the order of the Assistant Collector 
should be modified to this extent. I, therefore, direct that instead of the 
parties being referred to a comptent Court for a decision of the question of 
title, the Assistant Collector shall himself proceed to determine the question 
of title in accordance with second of the provisions of the S.117 tl) of the 
Land Revenue Act and, after he has come to a decision on that point, he 
will be at liberty to proceed with the petition of the joint holding or not, to 
proceed with it as he thinks fit. But in deciding this question he will be 
guided not by S. 117 of the Land Revenue Act' but by the provisions 
of S. 112. The parties will bear their own costs. 


Order accordingly. 
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Appellate. 


Ch. Bhagwan Singh 
Jam Ghulam Rasul 


)FTHE 

LIN A JN VlAAi ■-- 

PUNJAB. „ 

Revenue. 

No 73 of 1926-27. (Decided on 21-10-1927). 

EA><7. F. C. 

Appellant 

Versus 

Respondant ♦ 

ent of a non-resident—not desirable—substi- 

tute Zaiidars to be avoided^ Sufed h a gentleman who i. not eren a 

It is most unsuitable to appoi reDreseut the majority ol the land owner* 

resident o£ the district an ' v 0 £ ld haT6 to have a substitute and it 

2 it that can bo poeidMy 

ovoid6d - ORDER. 

Appeal from the order of the Commissioner of Multan Division. 

Ientirely agree with the Commissioner, that, it is most ummiteWe 
! L Sufedposh a gentleman who is not even a resident of the 
to appoint a respresent the majority of the land owners of tha 

Za id have to have a substitute, and it is always undesirable to hava 
ft tft Zaiidars or Inamdars t if they can possibly be avoided* I dismiss 

S •«* 1 ^ 82 ,or t8SP “ d6, “ 8 pto ' 

d®r- Appeal dismissed* 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revenue. 

Revision S ^ ^ q{ 1926-27. (Decided on 29-10-1927.'* 

King, F.C. 

, , Applicant*’ 

Wali Mohammad and others 

Versus 

, ,, Other Side. 

Rah MAT Ali and others , .. . 

Civil Procedure Code, (V of 1908). S. 10-“matter in issue - 

mC T g plo “matter in issue'’ lies roteronce to the entire subject in controrwey 
between the pirei-n hind t> be interpreted to mean “any ot the question 
in issue 30 I. C 0 U roterrod to. _ 

Revision from the order of the Commissioner of Lahore Division. 

ORDER. 

X have heard Mr. Carden Noad at some length on this oase. Ths 
first point for, decision is whether there is any question of jurisdiction 
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involved which will justify my interference as a Court of revision. It 
seems to me that the argument that S. 10 of the Civil Procedure 
Code, in certain cases, has an exclusive effect on the jurisdiction of a 
Court is correct. The matter was discussed in the case of Bepin Bchary 
Mozumdar and others v. Jogendra Chandra Ghosh and another (l). 
S. 10 of the Civil Procedure Code, it was there laid down, when 
applicable, leaves no discretion to the Court. If this ruling is correct 
and I respectfully concur with it entirely, then it seems to me clear 
that, if S. 10 of the Civil Procedure Code is in any case applicable 
and * if a Court has failed to apply S. 10 properly, then a question 
of jurisdiction arises which can and should be considered by the Financial 
Commissioner as a Court of revision. I, therefore, decided to hear 
Mr. Noad on the merits, to decide whether as a fact S. 10 is or 
is not applicable. Here the point for decision is also laid down in the 
judgment which I have already cited. It has been there very clearly 
held that the phrase “matter in issue” has reference to the 
entire subject in controversy between the parties. It is not to be inter¬ 
preted to mean “any of the questions” in issue. Now if we take this 
interpretation and apply it to the facts of the present case, we see at 
once that it is impossible to say that the matter in issue is. the same 
in the present case as it is in the case which is pending before the 
Privy Council. In the latter, the matter in issue is the ownership of the 
prsperty in dispute ; while in the former,- the matter in issue is the rent 
payable for the property which is in dispute. The two subjects are 
dissimilar ; and the fact that one issue may be common to both cases, does 
not make the matter in issue identical. For these reasons, I am clearly 
of opinion that S. 10 of the Civil Procedure Code does not apply 
and I hold that the Collector was right to reverse the finding of the 
Assistant Collector and the Commissioner (whose order is unfortunately 
somewhat brief necessitating an extended order on my part) was equally 
right in confirming the order of the Collector. I dismiss this application 
for revision. 

■ —— Revision dismissed. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 8 of 1927-28. (Decided on 29-10-1927.) 

C. A. Barron , F. C. 

Shiv Dev Singh Applicant 

Versus 

Kartar Singh and others - Other Side 

Punjab Land Revenue Act, S. 37—mutation—in accordance with 

possession and the will of deceased owner. 

(1) 36 1. C. 641 



16 PUNJAB CASE-LAW, PART C. [192?] 

Held, that the order of the Commissioner in mutation proceeding, which was 
in accordance with possessian and gave ehect to what was priina far.ie a valid will 
of the deceased owner of the land, should be upheld in revision, the determination 

of the validity of the will being a question for Civil Courts only. 

Revision against the order of the Commissioner, Lahore Divi- 


S1 ° n ' - ORDER. 

Under the second proviso to S. 13 of the Land Revenue Act, the 
Commissioner’s order in this case is final and only a revision application 
lies. There are no grounds for entertaining such an application. This is 
a mutation case and the Commissioner’s order is in accordance with 
possession, and gives effect to what is prima fade a valid will made 
by the deceased owner of the land. The only question that could be 
argued before me is the validity of the will, and that is a question that 
can only be decided in the Civil Court. If, as is alleged in the petition, 
another son has been born to the applicant Shivdev Singh since these 
proceedings began, no doubt a mutation, giving this second son a half 
shave in Kartar Singh's share in the land, will be entered up in due course; 
that is a matter which does not require an order from this Court, for 

appropriate action to .be taken. 

The application is rejected. Applicant to be informed. 

A pplica tion rejededi 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 4 of 1926-27. (Decided on 5-11-1927.) 


C. A. Barron, F. C. 
Bhai Ciiaman Singh and others. 


Applicant. 


Versus 

Sakdar Mohammad and others. Other Side . 

(i) Redemption of Mortgages Act of 1913, S. 1, cl. (^-applicability. 

Hold, that the Act is inapplcable to a case where the area esceeds 30 aires and the- 


moriagage money exceeds Ks 1,000 

(ii) Punjab Alienation of Land Act, S. 20—appearance of legal 
practitioner. 

Hold, that counsels are not entitlod to appear in the proceedings under the Act. 

(iii) Punjab Alienation of Land Act, S. 9—original mortgage of 1883 
material variation of terms in 1906—Deputy Commissioner has power to 

order redemption. 

Where a mortgage ot 1883 was materially varied in term9 in 1906, aiid was treated 
rb new mortgage rather than a mere continuation or renewal of the original mortgage, 
the Doputy Commissioner could justifiably order redemption thereof in a fit case. 

Revision against the order of the Commissioner, Multan Division; • • * 
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i • • • i 

ORDER. 

f * * • • • 

Counsel on both sides are agreed that the Redemption of Mortgages 
Act of 1913 cannot possibly apply in this case, as the area is much more 
than 30 acres, and the mortgage money exceeds Rs. 1,000. The 
Commissioner's reference to this Act in his order is not understood. 

As the case falls under the Alienation of Land Act of 1900, Counsel are 
no longer entitled to appear, and retire from the proceedings. 

Mr. Burton's order of 13-8-1926 must ha,ve been recorded before the 
facts of the case were before him. The mortgage, 1906, was not merely a 
continuation or renewal of the mortgage of 1883, but differed from it 
materially in several of its terms. It was, therefore, a new mortgage and 
the Act of 1900 applied to it. The redemption of this mortgage, the sum due 
on which was actually exp3cted to have been completely recpailin 1908, was 
therefore perfectly justifiably ordered by the Deputy Commissioner in his 
order of 14-1-1926, and there are no grounds for entertaining this appli¬ 
cation for revision, which is rejected with costs. 

Application rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate 


No. 76 of 1926-27. 


Balwant Singh. 


Ganpat Rai. 


(Decided on 21-10-1927). 
King] F. C. ■ 

• \ • 9 

% 

Versus 


Revenue 


Appellant. 


Respondent . 


Sufedposh-appointment by Deputy Commissioner—Commissoner ' to 
uphold appointment ordinarily. 

c Deputy Commissioner, after careful consideration, appoiuted B. S. to be 

bufedposh of the zail. The Commissioner preferred G. R. on the ground that G. R. is the 

hatle f ® SUf<dP ° 3h and that a E ’ 8 fath( * had done good recruiting service Held, 
Denutv - aTe °* 3UCh importance 33 t0 i U9tif y th0 Commissioner in varying the 

Deputy Cemmrsmoner sorder and that the order of the Deputy .Commissioner should 

^ • 

% t 

Appeal from the order of the Commissioner of Lahore, 

OBJJeBi. 

Chmmtsionf T fOT deCiSi ° a h6re iS Wheth6r the reaso ^ ^ven by the 

sufficient ThiT ™ Versing the findmg of the Deputy Commissioner are 

appointed Balw C “ ssioner ’ after careful consideration, has 

har^edZS , 6 SUfedP ° Sb ° f ** ZaiL I’he Commissioner 

Preference is the ftfth ^ gr ° Unds whick gives for his 

he fact that Can 12 that ® anpat Rai is the son of the late. Sufedposh, 

into consideration** ^ ^ ^ ^ ° f th ® late Sufedposh is not to be taken 
consideration against him but it certainly should not be taken in his 
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favour when it comes to be considered whether he should be appointed. 
It'should certainly not (ex majori) be considered a good ground for reversing 
the finding of the Deputy Commissioner. The second ground is that 
Ganpat Rai’s father has done good recruiting service Tins fact was *0 

before the Deputy Commissioner when he selected Mwant Singh 
importance to be given to it is a matter of opinion. I do not think that 

the fact is of such importance as to justify the Commissioner in varying 
the Deputy Commissioner’s order. I think it would have been better if 
the Commissioner had upheld the Deputy Commissioner s order. I, therefore, 
accept the appeal and restore the order of the Deputy Commissioner. Parties 

will bear their own costs. 

Ay peal accepted. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate side 


No. 93 of 1926-27. (Decided on 26-11-1927). 


Revenue 


Bakhshish Singh and others. 


King , F. C. 


Appellant 


Versus 


„ Respondent t 

Tara Singh. . . . . . 

Lambardar-appointment .ofr-conviction of claimants brother 
knowledge by the claimant of the commission of offepce—Punjab Land 

Revence Rules—rules 17 and 15 (d). 

Whore a claimant for Lambardari was fonnd actually working the well when, 
his Irother, a Lambardar. was caught under the Excise Act and convicted for the off enc* 
Lhl, that even though claimant could not beheld to have been actually implicated m the 

of fonce yot there were chances that he knew all about the com on o 9 
and that it Would be a great mistake to appoint such a man to be a Lambardar. 

Appeal from the order of the Commissioner of Lahore. 

ORDER. 

The rule contained in para 109 of the Excise Manual is wide enough 
to justify the exclusion of Tara Singh, the brother of the dismissed 
Lambardar Naurang Singh. In this case, Tara Singh was actually working the 
well when Naurang Singh was caught ft the same place. Naurang^Singh 
was subsequently convicted; and, even if Tara Singh cannot 0 6 

have been actually implicated the chances that he knew all about what 
was being done are overwhelming I think it would be a great mis e 
appoint such a man to be Lambardar. I think, the Deputy Commissioner 

acted rightly in excluding Tara Singh. 

I, therefore, accept this appeal, and, cancelling the order ot tn 

Commissioner, I restore that of the Deputy Commissioner. . 

Appeal accepted* 


C HE TA v. BAIJ A 

LAHORE HIGH COURT. 
EULL BENCH 


Appellate 

No. 2539 of 1925. (Decided on 25-5-1927.) 

Broadway, Fforde, Addison , Tek Chand and Dalip Singh , 

Cheta 


Versus 



Civil. 


J. J. 

Appellant 


Baija and others Respondents 

_s. 77 (3) (d)-Proviso—Suit by person dispossessed from his tenancy 

and unsuccessful in his suit to contest his liability to ejectment jurisduc- 
tion of Civil Court—whether S. 77 (33) applies, 

A Civil Court has jurisduction to try a suit brought by a person, who 
has been dispossessed from his tenancy after a notice issued to him under 
S. 43 of the Tenancy Act, and who has been unsuccessful in suit under 
S. 45 to consent his liability to ejectment, for possession of the land from 
which he has been ejected on the ground that he had a right of occupancy 
therein and S. 77 \,3) (d) of the Act does not bar such a suit in asmuchas 
the person ceases to be a tenant, but where in suit cognizable by and insti¬ 
tuted in a Civil Court it becomes necessary to decide any matter which can 
under this sub-section be heard and determined only by a Revenue Court, 
the Civil Court shall decline to proceed further and deal with a matter as 
laid down in S. 77 (3), and if a plea of res judicata has been taken to 
the effect that the trial of the above matter is barred by reason of the pre¬ 
vious decision of the Revenue Court on the same point, and unless and 
until a decision of any matter “becomes necessary” for the final disposal 
of the suit, the Civil Court's jurisdiction would be maintained and it would, 
therefore, be for the Civil Court to decide whether the rule of res judhata 
bars any further inquiry into the matter indicated and it would only pro¬ 
ceed to take action under proviso (l), if it held that it was not res judi- 

cdtfd • 

Miscellaneous appeal from the order of Senior Subordinate Judge, 

Kangra at Dharamsala, 

Appellant :—by Mehr Chand Mahajan. 

Respondents : —by Diwan Mehar Chand. 


REFERENCE ORDER. 

The order of Mr. Justice Fforde and Mr. Justice Addison, dated 6th 
July 1926, referring the case to a Full Bench. 

The plaintiffs were tenants of 17 kanals 11 marals of land under the 
defendant landlord. The latter applied to a Revenue Officer for the ser¬ 
vice of a notice of ejectment upon the former under the provisions of 
S. 43 of the Tenancy Act. The tenants instituted a suit in the Revenue 
Courts under S. 45(6) of the Act to contest their liabilities to be ejected 
on the ground that they were occupancy tenants of the land. The final 
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result of this suit was that the tenants failed, the Revenue Court giving the 
landlord a decree for ejectment. In execution of that decree the tenants 

were ejected on the 13th June 1922. 

The tenants then instituted a suit on the 6th January 1923, in the 

the Civil Courts for possession of land on the ground that they were the 

occupancy tenants thereof. The trial Court following Akbar Hussain v. 
Raram Dad etc. (l), held that the Civil Courts had no jurisdiction and 
dismissed the suit. The lower appellate court followed Parman v. Lhassu 
(2) and held that the suit lay in the Civil Courts. It, therefore, remanded 
it for decision on the merits. Against this order the defendant has insti¬ 
tuted this second appeal. , The Judge in chambers before whom it was 
laid has directed that it should be heard by a Division Bench. 

It. is conceded that the only matter for decision in this suit is whether 
or not the plaintiffs are occupancy tenants. It is enacted, however, in 
S 77 (3) id) of the Tenancy Act that suits by a tenant to establish a claim 
to a right of occupancy shall be instituted in and heard and determined by 
Revenue Courts, and no other Court shall take cognizance of any dispute or 
matter with respect to which such a suit might be instituted. These words 

are very general, a proviso was added in 1912, the effect of which was 

that plaints properly brought in the Civil Courts had to be returned to be 
presented to the Revenue Courts if it became necessary (presumably on the 
pleas of defendant! to decide a claim of this description. The intention 
of the Legislature appears, therefore, to be that all suits involving a claim 
of the nature set up in this suit shall be tried and decided exclusively by 
the Revenue Courts. 

It was held, however’ by a Division Bench of this Court in Parman v. 
Lalissu (2) that a suit like the present did lie in the Civil Courts, because 
as the tenants had been dispossessed in due course of law in execution of 
a decree against them they could no longer be held to be tenants and thus 
the suit instituted by them could not be said to be a suit by tenants to es¬ 
tablish a claim to a right of occupancy. The Pull Bench decision of 1918 
(l) was attempted to be distinguished in Parman v. Lahssn (2) on the 
ground that it dealt with the case of a tenant who had been forcibly dis¬ 
possessed and who had, therefore, one year under S. 50 and S. 73 (3) (g) 
of the Tenancy Act to sue in the Revenue Courts. The Division Bench 
observed that there were certain remarks in the Full Bench judgment 
indicative of the view that au extenant could look for no relief outside the 
Revenue Courts but, that some of those remarks appeared to go beyond 
the question actually before the Full Bench. The case before the Full 
Bench was one of forcible dispossession under S. 60 of the Ten aucy 
Act which gives a tenant {a) who has been dispossessed without his con¬ 
sent of his tenancy otherwise than in execution of a decree or than in a 
pursuance of an order uuder S. 44 or S. 45, or (6) who not having 
(1) 90 P. B. 1918 (F. B.) (2) 49 P. R. 1919, 
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instituted a suit under S. 54 (such a suit was instituted in the present 
case) has been ejected from his tenancy in pursuance of an order under 
that section and denies his liability to be ejected, the right to institute a 
suit within one year for recovery of possession of occupancy or for com¬ 
pensation, or for both. It was clearly held in Akbar Hussain Harm 
Dad (l), that in cases falling under S. 50 the tenant, or ex-tenant as 

might more properly be called, has only the one remedy, namely, to insti¬ 
tute a suit within one year in the Revenue Courts. But it is difficult to 
see any distinction between cases coming within S. 50 and cases where 
■a tenant has' already failed in a suit under S. 45. The two sections 
are complementry. Section 45 allows a tenant to institute a suit to estab¬ 
lish his right'■'within-two months of service of notice of ejectment upon him. 
If he does not institute it the Revenue Officer shall order his ejectment. If 
he institutes a suit and fails, his ejectment is decreed by the Revenue Court 
trying the suit. On the other hand, S. 50 provides (a) that if the 

tenant is not dispossessed in execution of a decree or an order, under 

S. 44 or.S. ;45 .but is dispossed without his consent, or (5) that if 

the tenant is ejected in persuance under of an order see S. 45 and not having 
institutd a. suit under that section denies his liability to be ejected, 
he can sue for recovery of possession of occupancy within one year. The 
two sections thus cover every possible case, and the Full Bench decision 
of 1918 has laid down that the right of suit in the Revenue Courts unde 
S. 50 of the Tenancy Act. The word “tenant’' in the Act is sometimes 
used-in the sense of “person claiming to be a tenant". This is obviously 
the meaning of the .word in S. 50 and in S. 77 (3) (< 7 ). The present 
suit is for possession on the ground that the plaintiffs are occupancy 
tenants, that.is tenants. The suit is thus in substance a suit by tenants to 
establish a claim to a right of occupancy within the meaning of S. 77 
(3) ( d ). It would appear to be anomalous that a tenant, who has failed in a ? 
under S. 45 in a Revenue Gourt and has been ejected by a decree of that 

v . 4 • * 

Court, is allowed to use in the Civil Courts on the same cause of actoion, 
whereas a tenant who has been forcibly dispossessed, or who not having 

instituted a suit under S. 45 has been ejected by order of a Revenue Officer 

*■ - * • - — • •* • • - ^ ... # - 

under that section and denies his liability to be ejected, has only the right 
to she in the Revenue Courts within one year of his dispossession and if 
this suit is unsuccessful cannot sue in the Civil Courts. If this view is 
correct, it. would amount to direct encouragement to landlords to take 
wrongful possession from their tenants and not to ask for the service of 


notices of ejectment upon them in accordance with the statutory pro¬ 
visions. ' For these reasons, and in view of the Full Bench decision of 
I91S'(l)r wb are of opinion that' the decision in' Parman v. L ahssu 
requires further consideration, and we, therefore, refer to a Full Bench of 



this Court the following question :— 


' ■ 
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Whether a Civil Court has jurisdiction to try a suit brought by a 
person, who has been dispossessed from his tenancy after a notice issued 
to him under S. 43 of the Tenancy Act, and who has been unsuccess¬ 
ful in a suit under S. 45 to contest his liability to ejectment, for pos¬ 
session of the land from which he has been ejected on the ground that he 
has a right of occupancy therein and whether S. 77 (3) {d) of the Act 

bars such a suit or not. 

THE JUDGMENT OF THE FULL BENCH. 

Broadway J .—The suit out of which this reference has arisen was 
instituted in January 1923, by Baija and others as plaintiffs against Cheta 

as defendant. , 

The plaintiff claimed possession of 17 kanals 11 marals of land on the 

following allegations 

(1) That they and their ancestors had held the land as occupancy 

tenants for more than 100 years. , 

(2) That acting under the provisions of S. 42 (6 , 43 and 45 of 

the Punjab Tenancy Act (XVI of 1887) the defendant had a notice of 
ejectment issued to the plaintiffs by the Revenue Officer. 

(3) That the plaintiffs had, under S. 45 («) of the said Act, insti¬ 
tuted a suit contesting their liability to be ejected a suit that had been ulti- 
mately decided against them by the Revenue Courts and their ejectment 

decreed. , , . . , 

(4) That in execution of the decree they had been ejected. 

The trial Court dismissed the suit, holding that the plaintiffs were 
“tenants” at the date of the suit and consequently the Civil Courts 
Civil Courts had no jurisdiction to try it. Reliance was placed on Joti etc .» 

May, etc , (3) and ‘Akbar Hussin v. Karam Dad etc, (l) 

On appeal, the learned Senior Subordinate Judge relying on Parman 
%. Lhassn {2)end Mahindar Singh etc. v. Allah Dltta (4). came to the 
Conclusion that the plaintiffs were not “tenants and that the suit was 
cognizable by the Civil Courts and reman led the case accordingly. 

Against this order of remand the defendant, Cheta, preferred a 
second appeal to this Court, which came up for hearing before a Single 

Judge, who referred it to a Division Bench. 

At the hearing before the Division Bench it was urged that the 

decisions in Parmau, v. Lhassn (2) and Mahindar Sing v. Allah Ditta 14) 

were in conflict with the view taken in Akbar Hussain v. Karam Dad etc . 

(l) and were not correct. 


jn in Parman 

determine the, 


(3) 44 1\ R. 1899 (?. B.) 

(4) A.I.R. 1914 (Lab,) 539; 78 I. 0. 348 


I 
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conflict of authorities referred the following question to a Full Bench:— 

“Whether a Civil Court has jurisdiction to try a suit brought by a 
person, who has been dispossessed from his tenancy after a notice issued to 
him under S. 43 of the Tenancy Act, and who has been unsuccessful 
in a suit under S. 45 to coutest his liability to ejectment, for posses¬ 
sion of the land from which he has been ejected on the ground that he 
has a right of occupancy therein, and whether S. 77 (3) (d) of the Act 


bars such a suit or not ? 


The first point for determination is whether persons in the position 
of the plaintiffs fall within the definition of “tenant” for if they do, it is 
clear that the Civil Courts have no jurisdiction. 

In S. 4 (5) the expression “ tenant” is defined as meaning a 

person who holds land under another person, and is. liable to pay 

rent for that land to that other person." 

This definition was very carefully considered in Joti, etc. v. Maya , etc. 
(3) and it was held that “to establish the complete relation of landlord 
and tenant between two persons, within the meaning of the Tenancy Act, 
it is essential that two things shall concur, viz, (l) a right to enter upon 
and possess the land, and (2^ an entry into possession. Upon entry and 
not before, the person having the right becomes a tenant and holds the 
land under the. person called the landlord. But when once the person 
having the right has entered into possession, he does not merely by reason 
of a wrongful dispossession by the landlord or by a third person, cease to 
‘hold' the land under the landlord, and is not deprived of the character of 
‘tenant 1 . The legal relation of landlord and tenant continues, notwith-' 
standing the dispossession.” 

That is to say a person in possession of land without the right to 
possess it does not ‘hold' the land and is not a ‘tenant 7 within the definition, 
while a person who has been in possession of land with^the right to 
possess it continues to “hold the land 77 and to be a tenant , within the 
definition in spite of having been wrongfully put out of possession. 


^ Sections 42 (6),-43 and 45 prescribe the procedure to be adopted for 
the ejectment of a tenant, i.e. a person in possession of land with the 
right to possess it, and it will be seen that the notice of ejectment is issued 
through or by a Revenue Officer. 


On being served with the prescribed notice the person or tenant in 
possession may, while still in possession, obtain an adjudication as to his 
right to possess by bringing a suit within two months (S. 45 ,(6), or he 
may wait till-ho has been put out of possession by the Revenue Officer and 
then have this right to possess (and to possession) determined by bringing a 


suit within one year (S. 50). • - ; _ 

Whichever course he elects to adopt the suit must be heard and 
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determined by a Revenue Court, and by a Revenue Court alone, and in 
each case the person bringing the suit would be a tenant within the 
meaning of the above definition, for though, in a case falling within the 
purview of S. 50, he would be out of possession, having once been in 
possession, notwithstanding his dispossession, he still a tenant and 
continues to be one until his right to possess the other essential has 
been adjudicated upon by a Revenue Court. 

It seems to me clear that, in the circumstances above set out, it 
was the intention of the legislature to confine to the Revenue Courts 
the jurisdiction to hear and determine all questions in which the right of a 
person to possess land as a tenant was involved. 

In this connection I would adopt the following remarks from the 
judgment of Che vis, J. In Akbar Hussein v. Karam Dad etc (l) Now 
reading the Tenancy Act as a whole, that Act seems to me, when dealing 
with suits and applications to mark off certain classes of suits and 
applications as cognizable only by Revenue Officers or Revenue Courts. The 
cognizance of Civil Courts in all such cases is jealously excluded. See Ss. 76 
(if and 77 (3^ of the Act. Certain matters are to be dealt with by Revenue 
Officers and no Court is' to take cognizance of dispute or matter with 
respect to which any such application or proceeding might be made or had. 
Certain suits are to be heard and determined by Revenue Courts and no 
other Court is to take cognizance of any dispute or matter with respect 
to which any suit might be instituted. 1 ’ 

It has been contended, however, that when a notice under 
Ss. 42 (/>) and 43 has been served, if a suit is brought as provided by 
S. 45 ; ( 6 ), and the “ right to possess'’ determined against the recipient 
of the notice and ejectment decreed by the Revenue Court—as soon as the 
decree is executed and the person in possession ejected he ceases to be a 
“tenant” within the definition and he can therefore have recourse to the 
Civil Courts and claim to be put into possession even if, before his olaim 
can be decided, it becomes necessary for the Civil Courts to deoide whether 
or not he has a right to possess. This contention find9 support in 
Nihal Singh v. Kavian, etc* , (o\ KJiarku v. Ditta (6) and . Parman v 
Lhassu (2), and I may say at- one that I am in agreement with the view 
that as soon as a person’s “right, to possess” as a tenant has been decided 
against him by a Revenue Court he ceases to be a “tenant,” I also accept 
the contention that an act by which the jurisdiction of the ordinary Courts 
is taken away must bo strictly construed. Mst. Kama v. Bhajan Lal } etc., (7)^ 

Further I think that in order to ascertain the nature of a suit the 
general rule is that the allegations in the plaint must, primarily, be looked 

(5) 9 P. R. 188S (b\ B ) 

(6) 70 P, R. 1893. 

(7) 45 1 0. 654. 
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to and that these allegations govern the question of jurisdiction, and, 

assuming that Nihal Singh v. Kaman, etc. (5) and Khanka v. Dittu, etc.. (6) 

were correctly decided. I would be prepared to hold that the Civil Courts 

would have jurisdiction to entertain such a suit whatever the ultimate fate 

% 

of the suit might be. . . 

I do not, however, think it necessary to ditcuss these two decisions 
as they were arrived at before Act III of 1912 was passed by which 
certain provisions were added to S. 77 (3) and it seems to me that 

the answer to the question referred depends, to a very large extent, on the 
interpretation to be placed on the first proviso then added. 

Section 77 (3) runs as follows : — 

“The following suits shall be instituted in and heard and determined 
by Revenue Courts, and no other Court.shall take cognizance of any dispute 
or matter with respect to which any such suit might be instituted/' 

And among the suits thus taken out of the jurisdiction of the Civil 
Courts are “Suits by a tenant to establish' a claim to a right of occu 
pancy.. • sub-clause (d). 

Inasmuch as the plaintiff in a suit instituted in the circumstances 
already described is not a “tenant" within the definition of that term, it 
may with some show of reason, be urged that such a suit not being by a 
“tenant" is not taken out of the jurisdiction of the Civil Courts and it 
seems to me that this was recognized by the Legislature and it was in 
order to meet this very situation that in 1912 the following proviso 
was added :— 

“Provided that.— 

(l) Where in a suit cognizable by and instituted in a Civil Court it 
becomes necessary to decide any matter which can under this sub-section be 
heard and determined only by a Revenue Court, the Civil Court shall 
endorse upon the plaint the nature of the matter for decision and the 
particulars required by 0. 7 r. 10, Civil Procedure Code, and return 
the plaint for presentation to the Collector." 

Now it seems to me clear that the intention of the Legislature, in 
enacting this proviso, was to depart from the general rule whereby the 
allegations in a plaint primarily determine jurisdiction and are to be 
looked to in order to ascertain the nature of the suit. The suit the proviso 
seeks to affect, is one that is prima facie within the jurisdiction of the 
Civil Court in which it has been instituted, and therefore obviously refers 
to a suit which would ordinarily be triable by the Civil Court and provides 
that if in the course of the trial oi that suit it becomes necessary to decide 
any matter which, can under this sub-section be heard and determined by 
a Revenue Court alone, the Civil Court shall decline to proceed further and 
deal with the suit—(not the alone) in the manner laid down. 
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It seems to me that the word “matter” was designedly used in the 
. 1 t0 “ suit ” and it was intended that although the suit as 

Within tn; jurisdiction of the Civil Court if the pleadings 
raised any matter involving an issue which it became necessary to decide and 
^e decision of which would necessitate an encroachment on the jurisdiction 
of the Revenue Courts, the whole suit_ and not just the matter-was to be 
referred to the Revenue Courts for decision. ^ f| u f . 

This differentiation in the use of the words matter and suit 
appears to have been recognized by Martineau, J. in Pannan v. Lhassu (2) 
when he says • “ The matter which has to be decided here is whether the 
plaintiff has a right of occupancy and a suit instituted by him in respect of 
the matter would not be one falling within sub-section (3) as he is not now 

a tenant. 

It was because the plaintiff had ceased to be a tenant that the suit 
was triable by a Civil Court but the matter to be decided in the suit was 
the existence of an occupancy tenancy. When Parmanw. Lhassu (J, 
first came before Scott-Smith, J. he was of opinion that while the suit, as 
laid was cognizable by the Civil Courts-this proviso applied and made it 
incumbent on those Courts to refer the suit to the Revenue Courts. His 

judgment is to be found printed in Parman v. Ghanthu (8) and at page 812, 
column 2 occurs the following :-“A tenant after dispossession from his 
tenancy is no longer a tenant, and, therefore, the present suit is not one by 
a tenant and is i>rima facie cognizable by a Civil Court, but the question 
which has to be decided is whether plaintiff who at the time of his dispos- 
session was a tenant had a right of occupancy. 

From this it is clear that Scott-Smith, J. realized that the plaintiff at 
the time of suing was not a tenant, and, with all respect. I find it di»cult 
to follow him when later at page 123 of the Punjab Record 1919 U he 
say3 .—‘‘x am n ow of opinion that I was mistaken in the view because l 

considered the plaintiff to be still a tenant after his dispossession. 

It has been urged that even if the intention of the Legislature was as 
stated above this intention has not been carried out as the language 
employed is unhappy. While admitting that the drafting of this proviso is 
not as happy as it. might be, it seems to me, after careful consideration, 
that, the intention has been given effect to, and that in oases of this nature 
the proviso to S. 77 (3) is applicable and renders it necessary for the 
Civil Court, to act, thereunder. But, inasmuch as this proviso seeks to take 
away the jurisdiction of the ordinary Courts, it. must be strictly construe 
and every word it contains examined and given effect to and I consider 
that. it. is not the mere raising of a plea that would involve an issue on a 
matter which requires to be heard and determined by a Revenue Cour 

(8) 46 I. C. 811, 813. 
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alone that affects the jurisdiction of the Civil Court, but that jurisdiction 
is only tahen away when, and if it becomes necessarry to decide such an 

issue in order to decide the suit. 

Unless and until a decision of such a matter becomes necessary for the 

final disposal of the suit the Civil Court’s jurisdiction is maintained, and 

it is for that Court to decide all other questions that arise including the 
question whether the rule of res judicata bars any further enquiry into the 

matter pleaded. 

My answer to the question referred is, therefore, that such a suit is 

within the jurisdiction of the Civil Courts and is not barred by S. 77 (3) 
(d) but that the Civil Courts would have, to deal with it in accordance with 
the procedure prescribed by the proviso to S. 77 (3) of the Tenancy Act 

as above indicated. 

Florde J—I have had the advantage of reading the judgment delivered 
by my brother Broadway, with which I find myself in agreement ; and I 

have nothing to add. 

Addison J. —The question referred for decision is given in the judg¬ 
ment of my brother Broadway. 

The Punjab Tenancy Act has enacted a complete set of provisions 
under which a tenant can contest his liability to be ejected by his land¬ 
lord on the ground that he is an occupancy tenant, etc., while the Revenue 
Courts have been given exclusive jurisdiction to decide these suits. 
This is not disputed, but it has been for long a vexed question whether the 
tenant can sue in the Civil Courts after he has availed himself of his 
remedies under the Punjab Tenancy Act or has failed to avail himself of 
them within the time fixed. 

The plaintiffs were tenants of a certain area of land. I heir landlord 
applied to a Revenue Officers for service of a notice of ejectment upon 
them under the provisions of S. 43 of the Tenancy Act. The tenants 
instituted a suit in a Revenue Court under S. 45 (6) of the Act to 
contest their liability to be ejected on the ground that they were occupancy 
tenants of the land. The tenants failed in their suit and their ejectment 
was therefore decreed by the Revenue Court. This decree was executed 
on the 13th of June 1922. The tenants then instituted the present suit in 
the Civil Courts for possession of the same land on the ground that they 
were the occupancy tenants thereof. The trial Court followed Akbar 
Hussain v . Karam Dad (l) and dismissed the suit, holding that the Civil 
Courts had no jurisdiction. The lower appellate Court followed Par man v . 
Lhassu (2) and held that the suit lay in the Civil Courts. It was, there¬ 
fore, remanded for decision on the merits. Against this order a miscel¬ 
laneous appeal was presented in this Court and the Division Bench before 
which it came referred the question to a Bull Bench for decision. 
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If the ■tenants had not availed themselves of- their right _under, 

S 45 ( 6 ) of the Act to institute a suit to contest their liability be 10 ejected. 

% the U* th»t they were .eoep.eey te.ante before they aetahy 
• ..1 t u v would have been ejected under..S. 45 v 5) of . the 

rr "t bv a decree of a Revenue Court but by order, of a Revenue Officer. 
They”would then have had the right under S. 50 of the Tenancy Act 
to institute a suit in the Revenue Courts for recovery of possession of their 

occupancy within one year. Section 50 runs as follows : 

“ In either of the following cases, namely, {a) if a. tenant has been 

dispossessed without his consent of his tenancy or any part thereof other- 
dispossesse ^ than in pursuance of an. order under 

wise than m execu^ ^ , { & tenant who, not having instituted a suit 

, . q ha3 been ejected from liis tenancy or any part thereof in 

pursuance of an order under that section denies his liability to be ejected, 
the tenant mav, within one year from the date of his dispossession or 
ejectment, institute a suit for recovery of possession of occupancy, ot> for 
compensation or for both. 

S. 45 and 50 thus cover every possible case of the dispossession 
of a tenant and the two sections are complimentary. If a tenant is wrongs 
fully dispossessed he can. under S. 50' [a) institute a suit within one 
year to recover possession. If a notice has been served upon him under 
S 43 he can either institute a suit under S. 45 ( 6 ) to be deolared 
an occupancy tenant before he is ejected or' if he does not do so he can 
within one year after ejectment institute a suit under S. 50 ( b ) to be 
restored to possession on the ground that he is an occupancy tenant, in 
the case before us the tenants instituted their suit in the Revenue Courts 
under S. 45 (6) that is, before they were actually ejected; . 

The relevant part of S. .77 giving the Revenue Courts exclusive 
jurisdiction to decide certain suits is as follows : 

“ (3) The following suits shall be instituted in and heard and deter¬ 
mined by Revenue Courts and no other Court, shall take cognizance of any 
dispute or matter with respect to which any such suit might be instituted 


Provided that :— . .. . 

“ (l) Where in a suit cognizable by and instituted in a . 
Court it becomes necessary to decide auy matter which can in t l 

sub-section be heard and determined only by a Revenue Court, e m 

Court shall endorse upon the plaint the nature of the matter for 

and the particulars required by 0. 7 r. 10, Civil Procedure Code 

and return the plaint for presentation to the Collector;..... ■ ••• - 

Second group. _ 

(d) suits by a tenant to establish a claim to a right of ^oupanoj 
or by a landlord to prove that a tenant has no\.suoJi,a.;right, _ 
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suits by a landlord to .eject a tenant ; (f) suits by a tenant, under 
g. 45 to contest liability to ejectment when notice of ejectment has 
been-served ; [g) suits by a tenant under S. 50 for recovery of 

possession of occupancy or for compensation or of both ;. 

- ( 1 ) any other suit between landlord and tenant arising out of the 
ease or conditions on which tenancy is held. 

- The first suit instituted by the present plaintiffs fell within S. 

77 (3) [f) and was only cognizable by a Revenue Court Ihey failed 

ih that suit and were therefore ejected by decree of the Revenue Court. 
The question is whether they can reagitate the same question in the Civil 
Courts, i. e., whether they can now sue in the Civil Courts for posses¬ 
sion of the land on the ground that they are occupancy tenants, it 
having been held by the Revenue Court which decreed their ejectment 

that they were not. 

» % 

The Full Bench judgment in Akbar.Hussain v. HLaram Dad (1) is 
important. The effect of that decision is that if a tenant is dispossess in 
Sjtich circumstances that S. 50 of the Tenancy Act applies he cap 
only sue in the Revenue Court for recovery of possession or for com¬ 
pensation within one year, and on the. expiry of that year cannot sue 
in the Civil Courts. This decision neverruled Imam Din v. Feroz Khan 
(0) but only distinguished the previous Full Bench decision, Kesar 
Singh v.Nihal Singh. (10). Though the last named decision is not ex¬ 
pressly overruled, the reasoning of the judgment in Akbar Hussain 
v. K aram Dad (l) is opposed to the reasoning in it. I have no doubt 
that Akbar Hussain v.. K ram Dad (l), was correctly decided. S. 
&0 of the Tenancy Act provides the remedy for a tenant who has been 
dispossessed in either of two ways and S. 77 (3) {g) clearly provides 
that such suits shall be instituted in and heard and determined by 
Revenue Courts alone. S 50 also lays down that a tenant has only 
a year from the date of dispossession within which he can institute his 
suit. At the end of the year • his status does not change in any 
way; he still remains a tenant who has ..been dispossess. No suit, there¬ 
fore, can ever be instituted by such a tenant in the Civil Courts, 

- I. , . . . , , . m mm ...» 

while he has only one . year to sue in the Revenue Courts. The same 

view has been taken in all similar cases decided since the date of 

»• . • . .... , 

the Full Bench decisions in question e. g ., in Mahindar Singh v. Allah 
Ditta (4), Nand Ram v. Ishar (11.) and Piran. Ditta v. Lai (12). It 
.follows that, if a tenant, who has been dispossessed of his tenancy in the 
circumstances mentioned in S. 50 ' of the Punjab Tenancy Act 

' • • • ’ . . V 

allows the period of one year prescribed by that section to expire without 

bringing a suit in the Revenue Courts, he by the combined operation 

♦ 

9 

' ‘ (9, 64 P. E. 1898 ~(10) 45 P. B, 1891 F B. 

(11) 92 I. C. 59”. (12) 96 I. C. 479 
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of Ss. 50 and 77 (3) [g ), is debarred from bringing a suit for 

recovery of possession or for compensation or for both in the Civil 

Court. 

The Full Bench decision, Akbar Hussain Karam Dad however 
does not cover the case where a tenant has instituted his suit under 
S. 45 (6) of the Act prior to being ejected by decree of the 

Revenue Court which dismissed his claim to occupancy rights. In a case 
of this kind, Par man v. Lhassu (2), it was held, following K harhu 
v. Ditta (6), such a person after he has been successful in his suit in 
the Revenue Court can sue for possession the Civil Courts on the ground 
that he has a right of occupancy. It was further held that S. 77 
(3) (a) has no application to such a suit. The Full Bench decision, Akbar 
Hussain v. K aram Dud (l), was distinguished and was distinguishable 
though some of the reasoning in it was not. It is clear, however, from 
the judgment of Le-Rossignal, J. in the Full Bench case that he consi¬ 
dered that a suit, such as the one now before us, was not cognizable 
by the Civil Courts. S. 77 (3) (g) and (/) app3ared to him to cover 
all conceivable causes of litgatiou between a landlord and his tenant 
qua tenant ani his conclusion was that an ex-tenant in that capacity 
could look for no relief outside the Revenue Courts and that Civil Courts 
could hear his plaint only if he set forth a claim to relief in a capacity 
other than that of an occupancy tenant. The sainB Ju.ige sitting in 
Chambers held in Lakh v. K hushi Ra m (13) that a suit like the present 

fell within S. 77 (d) of the Act. 

To return to S. 77. It seems to me clear that S. 77 (3) 
(d) legislates for suits by a tenant in possession to establish a claim to 
a right of occupancy. Such a suit can be brought by a tenant, who 
is not threatened with ejectment., on the ground that he satisfies the 
conditions of Sj. 5, 0, or 8 of the Tenancy Act. I do not think that 
there is any escape from the conclusion that this is the right interpret 
tation. A tenant is defined in S. 4 (5) of the Act. as a person 

who holds land under another person and is, or but for a special contract 

would be, liable to pay rent for that land to that other person., That 
meaning which implies possession and liability to pay rent must be 
attached to the word “tenant” whore it occurs in the Act unless the 

contrary is clearly indicated, as is the case in Ss. 50 and 77 (3) 

(//). It follows that the present suit is not one falliug within S. 77 (3J (d) and 
to that extent Parma n v. Lhassu (2), was correctly decided. Nor do I think 
that this is a suit falling within S. 77 (3) (i) as it is not a suit between land¬ 
lord and a tenant, arising out of the conditions on which a tenancy is held. 
Similarly, it is not a suit by a tenant, under S. 45 to contest his 
liability to ejectment when notice of ejectment has . been served 


(IS) 105 I. C. 4S8. 
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and thus does not fall within S. 77 (3) (/*). But the present plain¬ 
tiffs have already instituted a suit under S. 77 (3) (/) and S. 

45 (6^ and have failed in that suit to establish their right of occupancy. 
The present suit therefore does not fall directly under the second group of 
sub-clauses in S. 77 (3) (3^ of the Act. 

There is little doubt that the Punjab Tenancy Act intended that 
there should be no subsequent suit in a Civil Court and in fact it 
gives the tenant a right to establish his claim to occupancy in the 
Revenue Courts in all circumstances. Owing to the wording of S. 
50 and S. 77 (3) {g) of the Act it is clear that a tenant or rather 
an ex-tenant, entitled to sue under those sections, cannot subsequently sue 
in the Civil Courts. Though it was probably intended that such should 

be the case also when a suit had been decided under S. 45 (6) 

by a Revenue Court with exclusive jurisdiction under S. 77 (3) 

( f ) and that there should be no further suit in a Civil Court, the Act 
has failed to provide a specific provision to the effect that a subse¬ 
quent suit cannot be brought in the Civil Courts. It follows that 
such a suit can be instituted in and entertained by a Civil Court, but 
it still remains to be decided whether under proviso (l) to the sec¬ 
tion the Civil Court is precluded from trying it. 

In my opinion, proviso (l) which was added by Act III of 1912, 
will apply, and the Civil Court will be precluded from proceeding with 
the trial of the suit, if it “becomes necessary” to decide the matter which 
s raised by the plaintiffs themselves, namely, whether they are in fact 
tenants and whether, as such they have established a claim to a right 
of occupancy. That is their cause of action in their suit for possession. 
Thus though the suit does not fall within S. 7 i (3) ( d) because 
the plaintiffs are not in possession, the above mentioned matter would 
if it becomes necessary to decide it. In the present case 
however, a plea of res judicata has been taken to the effect that the, 
trial of the above matter is barred by reason of the previous decision 
of the Revenue Court on the same point. It seems to me that unless 
and until a decision, of any matter “because necessary” for the final 
disposal of the suit the Civil Court's jurisdiction would be maintained 
and it would, therefore, be for the Civil Court to decide whether the 
rule of the res judicata bars any further inquiry into the matter 
indicated, and it would only proceed to take action under proviso (1) if it 
held that it was not res judicata. In the latter case, the Civil Court, 
after endorsing upon the plaint the necessary particulars required by the 
proviso, should return the plaint for presentation to the Collector. That is 
my reply to the question which has been referred to us.— 

Teke Chand J.- I have readthe judgments, which my brothers Broad¬ 
way and Addison propose to deliver, and have very little to add. I agree that 
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the plaintiff in the suit, out of which this reference has arisen, is not a 
“tenant” as defined in S. 4 (5) of the Punjab Tenancy Act, and there¬ 
fore, the suit as instituted is not one by a “tenant to establish a right 
of occupancy and the' Civil Court had jurisdiction to entertain it. X also 
agree that the plea of res judicata raised by the defendant, must be deci¬ 
ded by the Civil Court before action, under the proviso to S. 77, can 
be taken. If the Civil Court decides that the decision of the issue as to the 
status of the plaintiff is res judicata by virtue of the former decision of the. 
Revenue Court, it will dismiss the suit. But if for some reason it finds; 
that the trial of the matter is not barred by the rule of res judicata it will 
then "become necessary" to try and adjudicate upon the claim of the; 
plaintiff to establish a right of occupancy. This is a matter the trial and 
decision of which is reserved by the Legislature exclusively for the 
Revenue Courts and the Civil Court will, in that event endorse the plaint, 
as required by the proviso and send it to the Revenue Court. 

It will be seen that the decision of some of the issues that arise in the suit 
will be given by the Civil Court, and that of others by the Revenue Court. 
This is obviouslynot a very satisfactory state of affairs. But there seerns- 
to be no escape from this conclusion having regard to the peculiar nature, 
of theproviso to S. 77 of the Tenancy Act and the well established 
canons of interpretation of statutory provisons which trench upon the juris¬ 
diction of' ordinary courts. There is no doubt that Act III of 1912 has 
succeeded in removing to a very small extent the serious anomalies in the 
law which were so ably and lucidly brought out by Sir Henry Rattigan and 
Sir Donald Johnstone in Haji Muhammad Bakhs. v. BhagwanDas (14) 
in consequence of which the ' proviso S. 77 was enacted. Those to 
anomalies still exist to a large degree and cannot look with equanimity 
on the existing state of the law on the subject. What is substantially one 
dispute has to be tried and adjudicated upon piece meal by courts of differ¬ 
ent jurisdictions subject to different supreme authorities and the plaint has 
to be sent backward and forwards before a final decision is reached. In 
such a state of things, the right of the parties must of necessity, reman 
in a state of uncertainty and suspense for an unnecessarily long time and 
there is the danger of conflicting aud inconsistent orders being passed. 

The situation become still more complicated and embarassing when one finds 

% 

that appeals from the decision given by the Civil Court on some issues 
arising in the same suit would lie to the District Judge and the High 
Court and that on others giveu by the Revenue Court to the Collector, 
Commissioner and the Financial Commissioner. 

The Courts, however, are powerless to remedy such a state of things. 
Their function is only to interpret the law as it stands on the Statute Book. 
The legislature alone can set matter right and it is a matter for serious consi- 

(14) 76 r. R. 19C0(F B.) 
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deration whether the time has not come when the whole question of the 
separate jurisdiction of Revenue Courts, which was created for the first 
time in the Punjab in 1831- and which was extended and enlarged in 1837 
and again in 1912, should net be re-examined and whether at least the 
law relating to appellate subordination of Revenue Courts should not be 
brought into line with that which has worked so well in the other provinces. 

Dalip Singh , J .—The first question to be decided in this reference is 
whether the Civil Court has jurisdiction to entertain a suit of the present 
kind. It seems to me that the Civil Court clearly has jurisdiction to 
entertain the suit because the only clause in the Tenancy Act under which 
this suit might be excluded from the congizance of the Civil Court is 77 (3) 
(dh Now, the relevant portion of 77 (3) (d) excludes from the congizance 
of a Civil Court “ suits by a tenant t:> establish a claim to 
a right of occupancy.” To my mind, a suit for possession on the basis that 
the claimant is an occupancy tenant is not a suit by a tenant to establish 
a claim to a right of occupancy. It is true that the cause oi action of such 
a suit is the claim by a person to be an occupancy tenant, but tne suit itself 
is not a suit to establish a claim to right of occupancy but is a suit for 
possession on the basis of being an occupancy tenant, do give an example, 
a suit by a person for rent is a suit for money and though the cause of 
action undoubtedly must be that the relationship of landlord and tenant 
exists between the parties the suit cannot be said to be a suit to establish 
a claim to be a landlord or to establish the relationship of landlord and 
tenant. I would therefore consider that this clause refers only to declara¬ 
tory suits. I am further strengthened in this position by consideiing the 
dehnition of the word “tenant” in this Act. Tenant is defined in 
S. 4 (5) as meaning “a person who holds land under another peison and is, 
or but for a special contract would be, liable to pay rent foi that land to 
that other person.” In the absence of any indication to the contiary this 
definition must be hold to apply wherever the word tenant is used in 
the Act. A person, therefore, who is not holding land is not a tenant 
within the definition, though the legal relationship of landlord and tenant 
may still be existing between himself and his landlord. In S. / ( (3) 
(d) a suit by a tenant is therefore a suit by a person who is still in posses¬ 
sion of the land to establish a claim that he is an occupancy tenant, in other 
words it is a suit wherein the tenancy exists in the sense that the person 
is actually in possession of the land as tenant and the question is what is 
the nature of that tenancy. Such a suit would again be a declaratory suit 
and not a suit for possession. Prom both these points of view therefore it 
is clear to me that the Civil Court has jurisdiction to entertain the suit. 

The next question to be decided is whether the Civil Court caip (tryf 
the suit and, if so, how far. For this question it is necessary to consider 
the meaning o the proviso to S. 77. In order to do this, we must 
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consider the state of the law before this proviso was introduced. S. 

77 (3) reads as follows 

“ The followin' 1 suits shall be instituted in and heard and determined 
by Revenue Courts, ’and no other Court shall take cognizance of any dispute 
or matter with respect to which any such suit might be instituted. This 
sub-section, as I understand it, shows that certain suits were to be insti¬ 
tuted in and heard and determined by Revenue Courts and no Court could 
take cognizance of any dispute with respect to which a suit of the nature 
specified might be instituted. It follows, therefore, that if a person was 
sued for damages for cutting trees and he pleaded that he was person in 
possession of the land as occupancy tenant then the defence raised was a 
dispute with respect to which a suit might have been instituted by him 
because under S. 77 (3) (d) if he was a tenant, he might have asked 
for a declaration to a right of occupancy and his defence, was really 
equivalent to asking for such a declaration. This defence, was however, 
excluded from the jurisdiction of the Civil Courts. The suit itself however 
was not excluded from the jurisdiction of the Civil Courts. The result was 
that sometimes the Civil Courts held that they were debarred from taking 
cognizance of the plea and proceeded to decide the case against the 
defendant or they held that they were capable of entertaining the plea and 
proceeded to decide whether the person in possession was or was not an 
occupancy tenant, thus creating a double jurisdiction and practically 
nullifying the law that no Court except a Revenue Court should take 
cognizance of such a dispute. This led to the enactment of the proviso. 
It, is obvious that the defendant might raise other pleas besides the 
particular plea of occupancy tenant, but the Legislature considered that all 
such pleas whether they fell within the definition of S. 77 (3) or not 
should be decided by the Revenue Courts provided one of the pleas was 
such that a suit might have been instituted in the Revenue Courts about it. 
This was the object of the proviso. The proviso, however, did not enlarge 
the matter in dispute which might be considered by a Revenue Court 
because it expressly says that “ where in a suit cognizable by and insti 
tuted in a Civil Court it becomes necessary to decide any matter which can 
under this sub-section be heard and determined only by a Revenue Court. 


In order, therefore, to determine what the matter was we wonld have 
to refer back to sub-section (3) and see whether the matter was such with 
respect to which a suit falling under those sub-sections could be instituted. 
Therefore, it seems to me that except in the cases provided under S. < * 
(3) (j) suits for possession by a person who was out of possession on the 
ground that he claimed to be an occupancy tenant could still be tried by a 
Civil Court. Different- cases wonld arise, ( .</., where the alleged tenant was 


in possession and the other in which the alleged tenant was not in posses 
siou, and again where there had been a decision of the Revenue Court on 
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the point, or where there had been no such decision of a Revenue Cour . 

In cases where the alleged tenant was in possession, the proviso would 
seem to show that the Revenue Courts alone have jurisdiction to try he 
suit and the Civil Courts would have to send all such suits whether the 

matter arose on the frame of the suit or whether it arose on account of the 
defence to the Revenue Courts for decision. If, however, the suit was 
cognizable as framed by a Civil Court then if the plea raised a question in 
respect of which a suit might be instituted in the Revenue Court then the 
Civil Court would have to despatch the plaint to the Revenue Court. If, 
however, the person was out of possession then except in cases under S. 77 
(3) (g) other case could hardly arise and the Civil Court would ordinarily 
have jurisdiction to proceed with the suit. If, however , the Revenue Ccv.it 
had previously decided that the person was or was not an occupancy tenant, 
the matter would be res judicata ordinarily between the parties and the 
Civil Court would only be able to hold that the matter was res judicata unless 
it could come to the conclusion that for one reason or another the matter was 
not res judicata If it came to such a conclusion which could only occur 
very rarely then in a case like the present the Civil Court would proceed 
to decide the suit because no suit could be instituted in the Revenue Court 
about the matter. From this point of view the point becomes very academic, 
but this is the only solution which prevents great anomalies in procedure 
arising, and also, as I consider, carried out the real intention of 
the legislature. I cannot believe that the legislature meant that 
the Revenue Courts should have co-ordinate jurisdiction with 
the Civil Courts wherever any question of, or any right arising out of, land 
was concerned. I would, therefore, hold in the present case that the 
Court had jurisdiction to try the suit and to decide the issue whether it 
was res judicata or not res judicata. Looking at the matter from an¬ 
other point of view the words used are ‘ becomes necessary” and not is 


necessary. 


Now, • it is not necessary to decide whether the tenant m the 
present case is an occupancy tenant or not until it is first deciaed whe¬ 
ther the matter is res judicata or not, and this question will be decided, 
therefore, by the Civil Court first. Secondly, on general principles, where 
the question is whether a Court of special jurisdiction has acted within its 
jurisdiction or not, this question must always be decided by the Conit of 
general jurisdiction, and the question whether the matter is res judicata or 
not is practically concluded by the decision that the Court of exclusive 
jurisdiction acted within its jurisdiction or not. I, therefore, see no difficulty 
in interpreting the proviso from this point of view, whereas after consider¬ 
ing various alternative solutions it seems to me that any other solution lands 
us in great difficulties. 


Reference answered in the affiranative. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appallate. Revenue. 

No. 47 of 1926-27 (Decided on 11-5-27) 

Townsend, F. C. 

Mohammad Din Appellant 

Versus 

Shah Mohammad Alias Shahu. Respondent. 

Punjab Land Revenue Act (XVII of 1837), S. 23—succession to 

office of lambardar—candidate of senior branch—conviction of father 
years back for a not very serious offence— no bar to appointment as 

Lambardar. 

Where the person seeking succession to the offico of a Lambardar belonged to the 
senior branch, his father’s conviction as far back as 1)1 1, for a not very serious offence 
was held to bo no bar to his appointment as Lambardar 

ORDER. 

I have heard parties by counsel. I consider Commissioner was 
quite right. Respondent belongs to the senior branch and I do not consider 
that his father’s conviction of 1914 for a not very serious offence can be 
held to debar him from appointment now as Lambardar. 

The Collector’s position is not quite logical. He held that respondent, 
though unfit to be Lambardar, was fit to be Sarbarah Lambardar*— 

I reject appeal. 

Appeal rejected. 

IN THE COURT CF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

Revision Side Revenue. 

No. 155 of 1926-27 (Decided on 22-10-1927) 

King, F. C. 

Ktiushi Ram and other Applicants 

Versus 

Atm a Nano Other Side. 

Punjab Land Revenue Act, S. 36, sub-section ( 2)—question of title 
—if can be decided in mutation proceedings—exception—value of re¬ 
venue records. 

The revenue records are intended to be a picture of the existing facts Ordinarily, 
the question of title is not decided by mutation proceedings and it would be wrong 
to decide it in the co 'rso of such summary proceedings except in certain exceptional 
cases such as those contemplated by S 36, sub-section v-)* 

Case forwarded by the Collector of Hosliiarpur. 

ORDER. 

The facts of this case are fully stated in the order of reference. 
The revenue records are intended to bo a picture of the existing facts. 
Ordinarily, the question of title is not decided by mutation proceedings 
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and it would be wrong to decide it in the course of such summary pro¬ 
ceedings except in certain exceptional cases such as those contemplated 
by S. 36, sub-section (2). In the present case one thing is clear tha 
whatever may be the title of the petitioner he is certainly not m posses¬ 
sion as occupancy tenant of the land in dispute. That land appears to be 
cultivated by non-occupancy tenant under the owner. That being ^ so, 
there is no reason why I should, at this late stage of the case, exercise 
my powers of revision either in order to put the petitioner in possessio 
qua occupancy tenant or else to have an entry made in the revenue re¬ 
cords which will certainly not be in accordance with the facts. It is tiue 
that there has been a decree giving petitioner possession as occupancy 
tenant of the land in dispute it is true also that. That decree appeal 
to have been executed, though it is not very clear how it was execute . 
It certainly does not seem to have been executed by giving the pstitionei 
physical possession of the land in dispute, and it is not quite cleai w 
other kind of possession he received. The Collector calls the possession 
• symbolical possession, but it is by no means certain that anything happen¬ 
ed except the signing of a receipt by the decree-holder admitting that 
he had received possession. Such being the case I see no reason why, 
at this late stage, his name should de entered as occupancy tenant of 
the land in dispute. If it is so entered the only benefit that will accrue to 
him will be the possible presumption of correctness which attaches to the 

records. He will not be given possession of the land and it is doubtful if he 
will be able to recover possession by way of suit. On the other hand, the 
entry to be made in the records will be one which is not in accordance with 
facts and the presumption of correctness will be very easily rebutted. The 
change is certainly not agreed to by the parties, and therefore it does not 
seem to me to be an entry which should be made under S. 37 of the 
Land Revenue Act. For these reasons I refuse on revision to vary the 


existing records. 


Revision refused. 


IN THE COURT OF THE FIN A MCI AL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 83 of 1926-27. (Decided on 22-10-1927.,) 

King y F. C. 

Shfr Ahmad Appellant 

Versus 

Grown Respondent. 

Lamhariar—Headman dismissed—Collector’s discretion not to appoint. 

The Collector may refuse to appoint any of the heirs of ?. Headman who has 
been dismissed for a serious o -fence, :o the post of a Lambardaii. 

Appeal from the order of the Commissioner of Lahore Division. 
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ORDER. 

The Collector’s order in this case is not very clear. He has ex- 
plained it in his demi-official letter dated the 29th of July 1927 to the 
Commissioner. Beading the order one would suppose that this reason 
for appointing Sher Ahmad as Lambardar was because he (Sher Ahmad) 
had ZZ been convicted and is not on Eegister X. His letter explains 
that what he meant was that Sher Ahmad’s father Barkat All had no 
been convicted and was not on Register No. X. The case is a somewhat 
peculiar one. Buie 17 (2) (ft) states that the Collector may refuse to 
appoint any of the heirs of the headman who has been dismissed for 
a serious offence. Ali Gohar. the deceased Lambardar was not dm- 
missed for a serious offence, but his next heir, Barkat All, should have 
been excluded from the Lambardari, and has been properly excluded 
from the Lambardari, because he is guilty of helping bad characters. 
It is doubtful whether the fact of Barkat All’s exclusion should operate 
t0 exclude also his son Sher Ahmad. If Barkat Ali had been Lambardar 
and had been dismissed, no question would have arisen because Sher 
Ahmad could clearly have been excluded under S. 17 (2) W, but 
Barkat Ali was not a Lambardar and it is doubtful therefore, whether 
this rule is applicable. Without going further with this argument I may 
sav that the Dep ity Commissioner’s solution seems to me to be a 

suitable one. Sher Ahmad is appointed Lambardar but the actaal dutl °* 
of Lambardar will be performed by a substitute as long as there is any 
chance of Sher Ahmad’s being influenced by his disreputed father. I 

accept the appeal and restore the order of the Collector. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revenue. 

Appellate. 

No. 79 of 1926-27 (Decided on 22-1019- <). 

King, F. C. 

Appellant 

On. Sobha Singh 

Versus 

Respondent. 

Lambardar— appointment of—religious faith— electoral roll not a 

conclusive evidence of. ... „ wn 

Hold, that efector.il roll was not ft con* lusivo evidence of tho religion o e 
who was a claimant for iho of IK e of hambrrdar, where preference was to 6 
to a person following a certain roligion 

Appeal from tho order of tho Commissioner of Multan 'Division. 

ORDER. 

In this case tho Commissioner has varied the order of the Deputy 
Commissioner appointing Sobha Singh to be Lambardar of Okara. ih® 
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Deputy Commissioner in his order stated that the person to be apposed 
a Lambardar should preferably be a ffindu if a Muhammadan were not 
available. After considering the claims of all the Muhammadan candidates 
and deciding against each one of them, the Deputy Commissioner appointed 
Sobha Singh as Lambardar giving him preference over anothex Hindu 
candidate Hukam Chand. On appeal to the Commissioner, the Commission r 
decided that Sobha Singh was a Sikh and not a Hindu and he, therefore, 
gave the appointment to the second choice of the Deputy Commissioner 
namely, Hukam Chand. In the appeal before me now it is alleged that 
the Commissioner is wrong in his finding that Sobha Singh is a . 1 ' i 
and that in fact he is a Hindu, and, that, therefore, there is no reason 
why the Deputy Commissioner’s order should have been varied. T i 
whole question turns on whether Sobha Singh is or is not a Sikh. 
The main argument in favour of his being a Sikh, which is . a ege 
by Hukam Chand and which has been accepted by the Commissioner, 
is the fact that in the electoral roll for the Legislative Council Sobha 
Singh’s name has been entered among the Sikhs. Sobha Singh replies 
to this that the electoral roll is an official publication and that he is 
not responsible for the entry of his name in the roll. When his name was 
entered he does not appear, however, to have refrained from exercising 
his rio-ht to vote for a Sikh candidate. I think that, although the matter 
is not altogether free from doubt, the Deputy Commissioner was right 
to treat Sobha Singh as a Hindu and not a Sikh. There is no allega¬ 
tion in the grounds of appeal that Sobha Singh was ever admitted into 
the Sikh religion and it is certain that at the present moment Sobha 
Sin-h is clean shaven and his hair is cut. Counsel for the respondent 
has himself admitted that among the Sikhs it is considered to be a 
great act of apostasy for a man once admitted to Sikhism to a 5 an on 
the outward and visible signs of his race. Such a man is usually held 
in small esteem by his neighbours and the fact that he is an aposta e is 
well known and not easily concealed. I have no doubt that 1 o a 
Singh had at any time taken the pahul the fact of his subsequent renun¬ 
ciation would have been treated as scandalous and it would not have 
been possible for him to conceal the fact that he was an apostate from 
Sikh religion. It cannot be doubted that all the facts that are 
likely to tell against Sobha Singh have been very carefully examined by 
his opponent and nothing of this kind has been alleged against 
him. Although, therefore, Sobha Singh’s name appeared in the electoral 
roll as a Sikh and although Sobha Singh exercised his right to vote 
for a Sikh in consequence of the appearance of his name in the Sikh Elec 


toral Roll, I am of opinion that that fact is discounted by the non-appearance 
of bis name in the roll of electors for Sikb Shrine, the roll on whic 
a mans name can only be added on his declaring himself to b© a 
Sikh. All the other facts available confirm me in the opinion that So a 
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Singh is undoubtedly a Hindu and I have no hesitation, therefore, in 
deciding that the Collector was right in selecting him as Lambardar, 
for in other ways he is undoubtedly the best, candidate. I accept the 
appeal and restore the order of the Deputy Commissioner and Collector. 

The parties will pay their own costs. 

Appeal accepted. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 205 of 1925-26. (Decided on 24-1-1927.) 

Ba rron, F. C. 

Abdul Khaliq Khan and others Applicants 

\ ersns 

Ch. Mohammad Ismail Khan Other Side. 

Registration Act, S. 17—agreement to sell land—if compulsorily 

registrable. 

Agreements to sell are not compulsorily registrable under S. 17. 184 P. It. 18fc9; 

16 P. R. li>9o ; 8 P. It. 1916 followed. 

% 

Case forwarded by the Commissioner of Lahore. 

ORDER. 

This is a mutation case forwarded by the Commissioner of Lahore 
for the revision of the order of the Sheikliupura, declining to entertain 
an appeal against the of the Settlement Naib Tahsildar dated the 5th 
October 1925, sanctioning the mutation of 5 squares of land in chak 65/ 
13 in the Nankano Tahsil in favour of Ch. Mohammad Ismail Khan as 
against Abdul Khaliq Khan etc. sons of Haji Abdul Haq Khan, Pathan 
of Parang, District Peshawar. After hearing counsel on both sides I reserved 
orders as I was doubtful whether I was in agreement with the Commis¬ 
sioner’s view of tlie case. 

Haji Abdul Haq Khan was the original Ahadkar of the 5 squares of 
land in question. The case for Ch. Mohammad Ismail Khan was that on 
14th December, 1916, Haji Abdul Haq Khan agreed to sell him the right 
to acquire proprietary rights in this tenancy and that in pursuance of this 

agreement Ch. Mohammad Ismail paid Haji Abdul Haq Khan Rs. 6,000, and 
undertook the liability of payment of the sum of Rs. 10,000 due in instalments 
to Government for the purchase of tenancy. The Commissioner has held 
that the agreement to sell being an unregistered deed was inadmissible 
in evidence, but this is not the case. It lias frequently been held in 
the Punjab Chief Court that such agreements to sell are not compulsorily 
registrable S. 17 of the Registration Act—see Parlab Singh 
v. Kara in Cluxnd (1) Imam Baksh Khan v. Kara m Shah and others (2) 
and Seraf Alt Khan v. Jagandar Singh and another (3) As this document 
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is admissible in' evidence without being registered, have examined various 
other documents produced by counsel for the respondent. The first 
is a receipt dated 20th November, 1916, for Rs. 1.000 as earnest-money 
for the purchase of 5 squares of land received by Haji Abdul Haq Khan 
from Ch. Mohammad Ismail Khan through his agent Ahmad Khan. The 
second receipt bears the same date as the agreement te sell, and acknow¬ 
ledges the receipt of Rs. 3,000—Rs. 2,000 in cash and Rs. 1,000 the earnest- 
money as above. The third receipt is dated the 31st January 1917 and 
is for Rs. 3,090 paid by Ch. Mohammad Ismail Khan to Haji Abdul 
Haq Khan through his agent Ahmad Khan, thus completing the Rs. 6,000 
which Haji Abdul Haq Khan was to receive under the agreement to sell. 

are various receipts from the Jaranwala Tahsil regarding the 
instalments of the purchase money each of the amount of 
lodged at the Tahsil on various dates in 1918, 1919 and 
name of Haji Abdul Haq Khan by Ch. Mohammad Ismail 
brother Ghulam Qadir Khan. These receipts would not be 
’in the possession of the respondent unless he had, as he alleges, acquired 
the right to purchase the proprietary ■ rights in the land from Haji 
Abdul" Haq Khan. Then we have the settlement record of 1919-20 and 
the Jamabandioi 1923-24 in which though Haji Abdul Haq-Khan s name 
continued to be entered in the Malguzar's column, the cultivation of the 
land was conducted by Ghulam Qadir Khan, brother of the respondent 


Then there 
payment of 
Rs. 838-5-2 
1920 in the 
Khan or his 


through various subordinate tenants. All this documentary evidence goes 
to show that the facts of the case are that Haji Abdul Haq Khan, who 
died in the beginning of 1925, after he had received the Rs. 6,000 in 
December 1916, and January 1917, retired to his village Parang 
in the Peshwar District and took no further inter st in this 

land, and severed his connection from it. These mutation 

proceedings began in. November 192L after payment of the instalments of 
the purchase meney by the responlent. In April 1922 interrogatories were 
sent to the Haji to which he replied denying the allegation that he had 
sold the laud, but he took no step 3 to be present or to be represented by 
his sons during the mutation proceedings, thus confirming the view that 
he regarded his connection with the land at an end. He certainly was 
not in possession of it in 1919 or 1923-24. The order sanctioning the mu¬ 
tation was paired on 5fch October 1924 and no appeal was lodged up to 15th 
•July, 1925. It is not quite clear whether the Haji who lived for some months 
after the date of mutation order received intimation of it or not. His sons, 
who are the appellants, of co irse deny receipt of any such intimation, but 
this does not seem to me to be very material considering the facts of the 
case and the severance of th e Haji's connection with the land since the 


end of 1916. 

To direct further enquiry into the matter would only be a waste of 
time and cause unnecessary expense to the parties. 
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On these facts it appears that the order sanctioning mutation of the 
land in favour of Ch. Mohammad Ismail Khan was correct and correctly 
represents the facts. I therefore see no reason for revising it or for direct¬ 
ing any further proceedings in the matter. The mutation order will stand 
confirmed, and can be given effect to in the land revenue records. I make 

no order as to costs. 

Revision rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate Side. 

No. 81 of 1926-27. (Decided on 20-10-1927.) 


Re venae. 


King, F. C. 

Ch. Amiu Sinoh Appellant 

Versus 

Pandit Rishi Paukash Respondent . 

Zaildar—promoting a Sufedposh—opportunity not to bo lost. 

Whenever an opportunity arises for promoting a Sufedposh to bt a Zaildar, it is 
well that the opportunity should be tak«n. 

Appeal from the order of the Commissioner of Ambala Division. 

ORDER. 

The only question for decision in this case is whether the Commission¬ 
er was justified in upsetting the order of Deputy Commissioner appointing 
Amir Singh to the Zaildar vacated by the death of R. S. Pandit Rabi Datta 
Singh. The Deputy Commissioner has written a very careful order and 
has summed up the respective merits of the two men. His facts are in no 
way impugned by the Commissioner's order, but the Commissioner has 
thought that greater weight should have been attacheed to the fact that Rish 
Parkash, respondent, owns a very much larger area of land than Amir 
Singh and that his father was a good Zaildar. On the other hand 
Amir Singh himself has done good military services and he is a Sufedposh 
and whenever an opportunity arises for promoting a Sufedposh to be a Zail- 
dar it is well that that opportunity should be taken. I think that it is ir¬ 
relevant to bring into account, the fact that Gaur Brahmans have not been 
appointed Zaildars in other zails of the district or the fact that some re 
wards are due to Gaur Brahmans for their loyal services during the War. 
We have to consider the question of this zail alone in this case and n 
the whole district. I am of opinion that the Commissioner ought not to 
have upset the Deputy Commissioner's order. I accept the appeal and con 
firm the order of the Deputy Commissioner appointing Amir Singh to be 

Zaildar. Parties to bear their own costs. 


Appeal accepted. 
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Revenue. 


Applicants 


Other Side. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. 

No. 61 of 1926-27 (Decided on 21-3- 1927.) 

King , F. C. 

Mst. Bholi and others 

Versvs 

Munshi Man Singh and others 

Punjab Tenancy Act, S. 88, C. P. C. (Act V of 1908) O. 22, r. 6 

joint and several relief against all defendants—death of one defendant 
legal representatives not brought on record within time—suit if abates 
against all—minority of plaintiffs—no bar for limitation. 

Where a suit is instituted against all defendants jointly and severally 
and one of the defendants dies and his legal representatives are not 
brought on record in time, the suit abates against all. The minority of 
plaintiffs is no bar against the running of limitation. 

Revision against the order of the Commissioner of Ambala. 

ORDER (24th February, 1927). 

Rejected. There has been no mistake in jurisdiction. 

ORDER (21st March, 1927). 


Dr. Gokal Chand Naurang personally asked me for permission to argue 
this case again before me and he assured me that there really had been a 
defect in jurisdiction. I have, therefore, sent for all the files and have 
again carefully considered the matter. 

The whole question turns on whether the suit can be held to have 
abated in accordance with 0. 22, r. 6. It is to my mind quite clear 
that the hearing of this suit had not been completed before the trial Court 
when one of the defendants died and therefore 0. 22, r. 6 clearly 

applies. The second point raised by Dr. Gokal Chand Naurang was that 
even after the suit abtated it should haue been held to have abtated only 
with respect to the defendant who had actualey died. He argued that the 
suit was not against the defendants jointly and severely. As to this point 
reference to the plaint clearly shows that it was intended to be against all 
defendants jointly and severally and, therefore, abatement cannot be held 
to be with respect to one defendant only but must affect all the defendants. 
Finally Dr. Gokal Chand Naurang argued that because some of the plain¬ 
tiffs were minors therefore, the period of limitation for abatement would 
not run until they had become o f age. I do not agree with this. The suit 
was brought by the next friend of the minors and the next friend is responsible 
on behalf of the minors in the proper conduct of the suit. 

I see no reason to review my order of the 24th February 1927. 

Petition rejected . 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJAB. 


Appellate Side. 


Revenue. 


No. 77 of 192G-27 (Decided on 24-10-1927). 

' King , F. C. 


Rai Faiz Mohammad Khan 


Appellant 


Versus 


Crown 


Respondent . 


Punjab Land Revenue Act. S. 13 (l)-Collectors order modified on 

appeal by the Commissioner-no appeal therefrom to Financial Commis- 

• 

sioner. .. _ . * 

No second appeal can lie. when (he Collector’s order has been modified by the 

Commissioner in appellant’s favour. The only person who can prefer a second appeal 

to the Firancial Commissioner is the person a-ainst whom the lower Appellate 

Court’s order on appeal operates. 

Appeal from the order of Commissioner, Jullundur Division. 

ORDER. 

This is not an appeal. It is really an application for revision of an 
order passed by the Commissioner in appeal to him. The Commissioner* 
confirmed the finding of the Collector that water rate was due, 

but he reduced the amount of water rate to be paid. That is to say 
that both Commissioners are in agreement, that water rate is due. On this 
point no appeal lies. Further the only modification made by the 
Commissioner is in favour of the petitioner. It is doubtful whether a further 
appeal lies against such an order. The petitioner as a result of his appeal 
to the Commissioner is better off in consequence of the Commissioner s order 
than he would have been if the Commissioner had simply confirmed the 
Collector's order. If the Collector’s order had been confirmed no appeal 
would lie to the Financial Commissioner (proviso (i) to S. 13 o 
the Land Revenue Act.) It seems to follow cu* mojon that no appeal 
can lie when the Collector s order is modified in the appellant s favour. 
He cannot be in a better position to appeal when part of his appeal has 
been granted than he would be to appeal if the whole appeal had been 
refused. The person who can prefer a second appeal to the Financial 
Commissioner is the person against whom the lower Appellete Court s order 
on appeal operates. I treat the petition as an application for revision and I 
refuse to interfere. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 
1 PUNJAB. 

Revenue. 

Appellate Side. 

No. 71 of 1926-27. (Decided on 20-10-1927). 

King. F. C. 

Appellant 

Captain Kabul Singh Bahadur 

Versus 

Respondent. 

Risaldar Nur Khan 

. Zaildar—appointment of—Collector’s decision not to bs upse P 

on snecial grounds—communal consideration—if proper. 

When the Collector has chosen a man for the appointment of Zaildar, "on 

should not be upset except on string grounds. In tase.i J 1 k 
inadvisable to take into consideration the communal question or rather «, 

communal question undue weight- - # 

Appeal from the order of the Commissioner of Multan Division. 

ORDER. 

This is a case in which there is no obvious reason foi whicb 

Deputy Commissioner’s order should have been reversed. It m tiue 

the qualifications of the candidates are equal, and that it is de^ra 
some representation to the Mohammedans. All these mat er* v ^ 
the Deputy Commissioner when he reached Ins decision, am Y 

a matter of opinion whether the Deputy Commissioner w« or ™» 
right in choosing Captain Kabul Singh. It is, however, a well establish 
principle of this Court that when the Collector has chosen a man forjhe 
appointment of Zaildar his decision should not be up.et esc p “ 

grounds. The Commissioner in his order has quoted the^rulmg^ th^Cmw 

in case No. 28 of 1922-23, NanaJc Singh v. Bholci Singh { ), there 

is to be distinguished from the case now under consideration should 

were reasons which seemed plain why the Deputy Commissione 
be upset. I cannot find those or similar reasons in the presen ca a . 

I agree with the Deputy Commissioner in thinking that m a-s i*i ^ con¬ 
taining a large number of Military land-holders, it is a vma e i 
an appointment of this kin 1 to choose the senior man, other things ~ 
equal. It is also, I think, inadvisable to take into consideration the comma 

question or rather to give the communal question undue weight. 

The Commissioner was influenced by the fact that the Deputy C 
missioner had been in the district for only 10 days when he pas^e is 
■ order. That, of course, is a material fact which can be taken into consi 
ation if the Deputy Commissioner's order was manifestly wiong. am, 
however, not convinced that his order was wrong. 

It has been alleged that the respondent, Nur Khan, does not live in the 

([) 1924 3 L. L. T. 13 : 1923 P. 0. L, 3 (Rev.). 
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zail and that most of his duties are performed by his son who acts as his 
substitute. This has been denied in a somewhat half-hearted manner, but 
it is admitted ttet Nur Khan has frequently to go to Rawalpindi, where, 
he says, he has pnWic duties to attend to. On the other hand. Captain Kabul 
Siilgh is resident in the zail and during the time he was acting as Zaildar he 

appears to have done well. 

After a fall consideration of all the facts, I am of opinion that th* 

circumstances ware not such as to justify the Deputy Commissioner s order 

being upset. I accept the appeal, confirm the order of the Collector and 

cancel that of the Commissioner. Parties will bear their own costs. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue 

No. 22 of 1027-28. (Decided on 2-12-1027). 

King, F. C. 

Budha Singh and another Applicants 

Vers us 

Saiut Singh and others Otherside . 

Punjab Tenancy Act, S. 84 —Revision—mistake in the question of 
limitation—whether ground, for. 

Held, that r more mistake in the question of limitation cannot be held to be 
either an illegality or a material irregularity and that it would not justify interference 

on revision. 

Revision from the order of Collector of Amritsar, forwarded by Com¬ 
missioner of Lahore Division, with his opinion. 

ORDER. 

The Commissioner of Lahore has reported these three appeals to me 
under the provisions of S. 84, sub-section (8) of the Tenancy Act, 
XVI of 1887, and has recommended that. I should exercise the powers of 
revision which I have imd^y sub-section (f>) of the same section. Sub¬ 
section (5) lays down that the Financial Commissioner may interfere 'uith 
any decree on any ground on which the High Court in the exercise of its 
revisional jurisdiction may tinder the law for the time being in force 
interfere with the decree of a Civil Court. The law under which the High 
Court may interfere in exercise of its powers of revision is laid down in 
S. 115 of the Civil Procedure Code and this section corresponds with 
S. 622 of the old Code. The section lays down that the High Court 
may interfere on one of three grounds':— 

\<i) if a subordinate C^ufct has exercised a jurisdiction not vested 
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in it; 

(6) if it has failed to exercise a jurisdiction vested in it, and 

(c) if it has acted in the exercise of its jurisdiction illegally or 
with material irregularity. 

Now it is obvious that the first two grounds of interference do not 
exist in this case. There has been no refusal to exercise jurisdiction and 
no improper use of jurisdiction. It remains to determine whether it can 
be said that the lower Appellate Court and the original Court can be said 
to have acted in the exercise of their jurisdiction illegally or with material 
irregularity. The leading case on the subject is the case of Amar Hassan 
Khan v . Sheo Bakhsh Singh (l). The decision there is given in the 
following words : “ The question then is, did the Judges of the Lower 

Courts in this case in the exercise of their jurisdiction, act illegally or 
with material irregularity ? It appears that they had perfect jurisdiction 
to decide the question which was before them, and they did decide it. 
Whether they decided it rightly or wrongly they had jurisdiction to decide 
the case ; and even if they decided wrongly, they did not exercise their 
jurisdiction illegally or with material irregularityThis rule of law has 
been settled for many years and has itself led to numerous decisions on the 
question of what is or what is not a material irregularity. The decisions 
are sometimes conflicting. The weight of the decisions seems to be that 
the section applies to jurisdiction alone, the irregular exercise of it or the 
illegal assumption of it. The section is not directed against conclusions 
of law or fact in which the question of jurisdiction is not involved/' If 
this interpretation of the law is correct, and I believe that it is correct 
then it does not seem to me that a mere mistake in the question of limita¬ 
tion can be held to be either an illegality or a material irregularity such 
as would justify the interference of a High Court under S. 115 of the 
Civil Procedure Code (and consequently my interference under S. 84 
(5) of the Punjab Tenancy Act, XVI of 1887). For this reason it is not 
necessary for me to discuss the nicely balanced arguments whether the suit 
falls under Article 2 of the Schedule of the Punjab Act, I of 1920, or under 
Article 120 or 141 or 144 of Act IX of 1908. 

The application for revision is refused. 


Application rejected. 


(1) 11 Cal 6. 
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IN THE COU&T OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate Side 

No. 19 of 1926 27. (Decided on 28 1-1927). 

King , F, C. 


Revenue. 


Rattan Singh 


Appellant 


Versus 

Naranjan Singh Respondent . 

Lam’jariar— appDintment of—near relation dismissed for bad 
livelihood—is no bar to—opening of the history sheet in the police— 
serious disqualification. 

Held, that the dismissal of a near relative for bad livelihood is in itself 
no bar to appointment as Lambardar. Held further, that, as a person whose 
conduct is so suspicious that it is necessary for the police to open his history 
sheet, would not ordinarily be retain© 1 as a Lambardar, it follows that such 
a person should not ordinarily be appointed a Lambardar. 


Appeal against the order of the Commissioner of Jallundur Division* 


ORDER. 


In this case the Collector has passed over the claims of Naranjan 
Singh for two reasons (l) because he is nearly related to the Lambardar, 
who has been dismissed forbad livelihood, and (2) because he has had 
his history sheet opened il Police Station Mamdot. 

The Comuissio.ier in dealing with the matter has decided quite 
rightly thitthe oifoaco for which Jagraj Singh, the former Lnmbar- 
dir, wn dismissod was not of such a nature as to 44 debar the 
?pp 3 iant fron his rights *\ aid he has therefore appointed Naranjan Singh 
to bo Lvnhirlv in pUce of Jugraj Siagh dismissed. The Commissioner 
has not in his order noticed the second point whioh is that Naranjan 
Singh hi melt hishil his h story suet opened aid may, therefore, 
reasonably be suspected to be of bad oharioter. It s same to me that a 
person whose contact is so suspicious that it is necessary for the Police 
to open his history sheet would not ordinarily be retained as a Lambar¬ 
dar and it follows that such a person should not ordinarily be appointed 
a Lambardar. It is possible, however, that the history sheet which has 
been opened is in some way defective an d for this reason the Comnissioner 
has not thought it right to accept it as a jistidcation for overlooking 
the rights of Niranjan Singh. The matter ah Mill be deadly deoided 
in the Commissioner’s order. 

I, therefore, accept this petition of appeal and I return the case to 
the Com nissioner wi h the reiiest that he will make a fresh decision 
after fully considering the fact ‘hat Naranjan Singh’s history sheet has 

been opened The costs of this appoal would follow the final result. 

Appeal accepted . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 3 of 1927-28. (Decided on 26-11 1927). 

King, F.C. 

Asa Singh Applicant. 

Vers ns 

Jawala Singh Respondent 

Lamberdar Succession*—*hereditary claim—absence—no dis¬ 

qualification. 

Held, that the dictum that a son has a preferential claim to a'grandson is 
wrong. Held also, that the mere fact that a man is an absentee or a Lambar- 
dar elsewhere does not exclude him from succession. 

Revision against the order of the Commissioner, Lahore Division. 

ORDER. ( 14-10 27) 

I think that the Commissioner’s proviso that Asa Singh shall succeed 
Jawala Singh,^ ultra vires. The Collector's dictum that a son has a pre¬ 
ferential claim to a grandson is of course wrong. The mere fact that a 
man is an absentee or a Lambardar elsewhere does not exclude him from 
succession. Let notice issue to both parties. 

ORDER. (26 4-27) 

My order of 14th October will be read as part of this order. The 
Commissioner’s ordsr directing that Asa Singh shall succeed Jawala Singh 
is certainly ultra vires. Once Jawala Singh is appointed Lambardar, the 
Lambardari is removed from the line of Shamla Singh, and the 
son of Jawala Singh must succeed his father if otherwise fit. 

I have suggested a way out of the dfficulty to which both parties 

have agreed before me. It is this. I appointed Asa Singh to be Lambardar 
in sueoession to Bachan Singh his grandfather as Samhala Singh, Asa 
Singh s father has relinquished his claim. Jawala Singh the uncle of Asa 
bingh is appointed sarbrah for Asa Singh on full pachotra and will hold 

at appointment for life (unless he is for any reason dismissed) To this 

extent I accept this appeal. 

Jhe parties will bear their own costs. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISISONER OF THE 

a n x ^ PUNJAB. 

Appellate Side. 

vr , Revenue. 

. 52 of 1926-27. (Decided on 3-1 1-1927.) 

tt 0 King, F. C. 

Hesar Singh 

Appellant 

Mdlk Raj Versus 

Respondent . 
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Lambardar—appointment of—Collector s choice to be maintained. 

Held, that there is no reason why a man, simply because be is descended 
from the original Lambardar in the female line, should be chosen to be a Lambar- 
dar in preference to the man appointed by the Deputy Commssiioner and the 

Collector. 

Appeal against the order of the Cimmissioner, Jullundur Division. 

ORDER. 

The Commissioner in his order has made an obvious mistake 
in taking into consideration the claims of relationship of Mnlkraj. 
Mulkraj is descended from the original lambardar in the female line and 
under the rule, quoted by the Commissioner in his order, only descen¬ 
dants in the male line must he taken into consideration. Excluding 
Mulkraj's claims of relationship there is no reason why be should be 
chosen to be a lambardar in preference to the man appointed by the Deputy 
Commissioner and Colleotor. I accept the appeal and following the well- 
established rule of this Court I decide that the Collector’s choice should 
be maintained. I confirm the Collector’s order appointing KeBar Singh to 

be lambardar. 

Appeal accepted . 
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Punjab Case-Law 


PART C. 


Revenue Rulings 

1928 . 

IN THE COURT OE THE FINANCIAL COMMISSIONER OF THE 

FUN JAB. 


Appellate 


Revenue. 


No. 13 of 1927-28. (Decided on 4-1-1928) 

Miles Irving , F % C . 


Bagh Din 


• • 


• • « 


• • 


A ppe ll'xnt . 


Karam Dad 


Versus 


• • » 


• • 


• • • 


Respondent 



Zaildar—Appointment by Collector to be upheld as far as possible. 

Appwntments made to the post of zaildar or sufedposh by Collector should 

to hive P ° w 6 ’ b f Upheld on a PP eal both because the local officer is presumed 

because iUs moll ° f the “ erits of the W*™ Candida esTndTlso 

of cales. undesirable to encourage appeals against orders in this effiss 

to appoint Zaildar ~ aPPliCati0n after appointed date-power of Collector 

admUted^by 'him ^3° a ^ uali ® e< ^ ap P ears before the Collector and is 

person has not applied within the ^Ta^Lied. 011 ^ ^ th ° Ugh SUCh 

S ioniat^U„?" a '^ a Sice rin L' ,h0 ',” ~ - ■>»“">'« — 

brought on record i„ („ rm reVe "“ e *° >>= 

th. £.t p«,!b”e r 0 cc»* ion” 1 ’! 0 .* ““ “ l '“ e ,on '" d »hole oi hi. c.,e «t 

grave accusation* of mal-practice on the part of the 
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revenue authorities responsible for the preparation of the case should be brought 
on the record in the form of a petition. 

Appeal from the order of the Commissioner of Multan. 

ORDER. 

( 4th January 1928). — Bagh Din was appointed Naib-Zaildar by the 
Collector of Montgomery, Karam Dad appealed and his appeal was accept¬ 
ed by the Commissioner of Multan. Tue principle regularly lai 1 down by 
Financial Commissioner in dealing with Zaildari cases was las: stated 
in the case of Badlu Ram u. Duni Ram (l), namely, that the 
appointments made to the post of Zaildar or Sufedposh by Collector 
should, as far as possible, be upheld on appeal, both because the local 
officer is presumed to have a better knowledge of the merits of the respec¬ 
tive candidates for the appointment and also because it is most u. desirable 
to encourage appeals against orders in this class of ca363. In this case 
there is absolutely no ground for interference with the Collector’s order 
as far as the respective merits of the candidates are concerned. Nor is 
this the chief ground on which the Commissioner has reversed the Collec¬ 
tor’s order. The principal ground taken by the Commissioner, and the 
only one which I shall consider, appears to be that there was sharp prac¬ 
tice on behalf of the appellant Bigh Din in causing the case to be delayed 
until he was qualified to be a candidate by reason of being a Lambardar. 
The allegation made being that Bagh Diu being a relative of the Revenue 
Assistant, Chaudhri Mohammad Ismail, wa>, at his instance, favoured by the 
Tahsildar at the expenso of Karam Dad. 

The facts are that the applications for the post were called for up to the 
1st October, 1925 The date was later extended to 19th of October, 1925, 
by which time six applications had coma in aud two more came in before 
the 14’h of December, 1925, when the Tahsildar ordered the statement to 
be checked. The case was subsequently constantly adjourned for lack of 
a particular statement required from Sadar till the 12th of July, 1926, 
when Bagh Din came into the case. Bagh Diu was appointed Lambardar 
on the ISth of October, 1926, aud the report was sent up on the 26th De¬ 
cember, 1926. 

I will first consider whether Bagh Din is disqualified by the mere fact 
that his application came after the date appointed. I find nothing in the 
rules or Standing Orders to guide mo in this matter, but in practice these 
dater, which are fixed under the authority merely of the Tahsildar are not 
strictly observed. Often it happens that the Collector admits applications 
up to the date of his decision aud the conclusion I arrive at is that * porsou 


(1) Case No. 15 of 1926-1927. 
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who being properly qualified appears before the Collector and is admitted 

by him as a candidate may be appointed by him. 

Now as regards the allegation of sharp practice, there is nothing to 
show that it took place more than the facts 


(a) that the case was delayed, 

(£) that it was in Bagh Din’s interests that it should be delayed, 

(c) that the Revenue Assistant’s father owns* land in Bagh Din’s 
Chak, a fact which he frankly brought to light, and is also of his biradari 
which apparently only means that they both belong to the Ahmadiya per¬ 
suasion. These are very unsafe grounds on which I base a conclusion that 
gravely affects the credit of a Gazetted Officer. The case was adjourned 
six times for want of a statement of area by tribes. It is a mere assump¬ 
tion that this was a mere blind due to the interference of the Revenue 
Assistant. Moreover had the case been kept waiting for Bagh Din it 
would have been natural to expect that it would have been sent up with 

the missing statement as soon as Bagh Din was eligible. But it was not 

sent up until two months after Bagh Din was eligible and then the state¬ 
ment was not ready. The facts are perfectly consistent with the theory 
that the case was one of those delays which are only too common and that 
Bagh Din took the opportunity of it to come in as soon as he found that he 
had a chance of being eligible. And finally no sharp practice was neces- 
sary. Bagh Din could have at any time said that his Lambardari case 
waspending and asked that the Naib-Zaildari be held up till it was settled 
an he would have made a perfectly reasonable request. And in point 
of fact the Commissioner has not come to a definite finding that there 
was sharp practice committed. After relating the facts he goes on to 
discuss the relative merits of the candidates and finishes by saying in 

general terms that the circumstances of the case require that Karam Dad 
should not be ousted ” in favour of Bagh Din. 


the S JIT-/! th ° ° a9e Which 1 take is ^at the relative merits of 

dearly do no! T b * ign ° red - Takea Selves they 

■, ,, ,. a 5 0rd a gr0un<1 for interference with the Collector’s 

order in the hght of the principles which I have above quoted In 

order to enable me to uphold the Commissioner’s order ^ I should 

Dffi 6 h^ d° p?* ! ha ‘ hS ha3 f ° and and fiad c,earl y that Bagh 

Dm has disqualified himself by becoming a party to sharp practice 

This I am not prepared to do on the record. Practice. 

aftertho f " rther . P ° lnt 18 that the whole P lea °f sharp practice is an 
afterthought raised for the first time in the Appellate Court and not 
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so far as the record or judgment show brought up, as it should have 
been, before the Collector. It is the duty of a party to a case to 
bring forward the whole of his case at the first possible occasion, 
and in this case one has a right to expect that a grave accusation 
of TnoZ-practice on the part of the revenue authorities responsible for 
the preparation of the case should be brought on the record in the 

form of a petition. 

For all these reasons I am unable to agree that a case has teen 
established for interference with the Collector’s order. I accept the 
appeal and appoint Bagh D;n. 

Each party to bear its own costs. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate 

No. 10 of 1227-28. (Decided On 4-1-1928) 

Miles Irving , F. C. 


Revenue. 


Souha Ram 


Appellant , 


Versus 

Giediiari Lal ... ... • •• ••• Respondent 

Lambardar— Collector's choice— difmissal for being involved in 
debts—grandson gifted with land not a suitable choice. 

The grandson of Lambardar dismissed on account of debts is not a suitable 
choice for the vacant post, merely because he has been gifted with land by his 
grandfather for the purpose. 

Appeal from the order of the Commissioner of Jullundur. 


ORDER, 

Gobindmal Lambardar was dismissed on account of insolvency 
and in order to secure the Lambardari for his grandson gifted to him 
67 bighas of land. The Collector lefused to appoint Girdhari Lil partly 
because the land gifted had been attached, partly because he doubted 
whether its value was sufficient to secure the land revenue and partly on 
the general ground that it was unsuitable to appoint a bankrupt’s grand¬ 
son, when it is not certain whether he will be left in possession of what 



5 


PARTAP SINGH v. MANGAL SINGH. 

little property he has. The Commissioner has reversed this decision 
merely with reference to the second ground finding that the value of the 
land is sufficient to cover the land revenue, but it is not enough to show this. 
G&bindamal, the dismissed Lambardar, held land sufficient to cover the 
land revenue, but he was dismissed because he was seriously embarrased 
by debt. We demand more than that. Wp shall be able in the last resort 
to recover the land revenue by the difficult process of sale of land. Now, 
if Gobindamal was and apparently is embarrased by debt, I do not see 
how we can regard that his minor grandson is not so embarrased. He 
must share the fortune of his family. J, therefore, do not hold that the 
grandson of a Lambardar dismissed on account of debt becomes a suitable 
choice for the vacant post merely because he has been gifted with land 
by his grandfather for the purpose. I, therefore, reversing the Com¬ 
missioner’s decision and restoring that of the Collector, appoint Sobha 
Ram Lambardar, Parties will bear their own costs. 

Appeal accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate 


Revenue. 


No. 70 of 1S26-27. (Decided cn 5. 1.1S28). 

Milts Irving , F. C. 


Partap Singh ... ... .. Appellant . 

Versus 


Mangal Singh ... ... ... ... Respondent . 

Lambardar—Zaildari and Lambardari cases—paity holding up a 

part of case for Appellate Court—not to be encouraged—Collector’s 

choice person having superior claim regarding matters in rule 15 of 

Land Revenue—selected by Collector—reversal by Commissioner— 
Collector’s order to be restored. 

M was not related to the deceased Lamabardar in the degree contemplated 
by Land Revenue Rule 17 (iij (a) ; but belonged to biradri which constituted a 
claim to be considered. P.S. bad claims superior to M as regards matters refer- 
re to in rule 15, viz., the extent of property, services rendered, personal influ¬ 
ence. lie ollector appointed P. S. but the C ommissioner reversed that order 
and appoited M. Held, that the superiority of P. S. in all other points should be 
■f>wed to weigh against the hereditary claim of especially when P. S. is 
the Collector s choice and that the Commissioner’s order should be reversed. 
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—Held farther, that it is the duty of a party to a case to state the whole of his 
case at the first possible occasion. There is a regrettable tendency in zaildari and 
lambardari cases for applicants to hold up a part of their case for the Appellate 
Court and it should not be' encouraged. 

Appeal from the order of the Commissioner of Ambala, 

ORDER. 

There is a vacancy of Lambardari in the village of Nagla. This village 
is chiefly owned by Hindu Katgarh Jats but partly also by Siddhu Jagir- 
dars. There were two Katgarh Lambardars out of whom one died and 
in his place the Collector appointed a representative of the Jagirdars. 
The Commissioner reversed his order on the following grounds:— 

(а) beyond the family of Jagirdars there are no Jat Sikhs in the 
village: 

(б) Partap Singh owns land only by purchase without a share in the 
Shamilat : 

(c) a Mahzar Nama was presented to hi3 Court objecting to the appoint¬ 
ment of Partap Singh, and 

(d) the other Lambardari is held by Hindu Rajputs . Of these I may 
at once dismiss the fourth, the other Lambardar is a Hindu Jat As 
regards the third, I object on principle to the introduction of new matter in 
the appellate Court, It is the duty of a party to a case to state the whole 
of his case at the firs' possible occasion. There is a regrettable tendency 
in Zaildari and Lambardari cases for applicants to hold up a part of 
their case for the Appellate Court, and it should not be encouraged. As 
regards the second reason it is not the case that Partap Singh owns land 
only by purchase. It is true that in Patti Bara, where the Lambardari is 
vacant, he has only Wnd acquired by purchase without a share in the 
Shimilat , but he holds 51 bighas outside both pcittis described as ancestral 
laud azsare deh . 

The respondeat Maugal is not related to the deceased Lambardar in 
the degree contemplated by Laud Revenue Rule 17 (ii) (a) but does belong 
to biradri and this, though uot specifically mentioned in rule 15, does, in 
my opinion, constitute a claim to be considered among other matters. But 
with reference to the other matters referred to in rule 15, the extent of 
property, services rendered, and personal influence, the claims of Partap 
Singh are much superior. Partap Singh is a Jagirdar in the estate and 
this is an instance of a contest which frequently takes plaoe between a 

worthy and efficient Jagirdar and an ordinary represented/e of the , 
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proprietary body. Hit was, as imagined by the Commissioner, the case 
that the appointment of Partap Singh would take away from the proprie¬ 
tary body their only Lamlardari , I would rank membership of this 
b*dy very high, but as *fc continues to possess one, I think it is in seme 
ways advantageous that the Jcigirdars should be represented, and having 
regard to the matters laid down in rule 15 it is, I think, fair to allow the 
superiority of Partap Singh in all other points to outweigh the faint heredi¬ 
tary claim of Mangal Singh especially when Partap Slrgh, is the Collec¬ 
tor's choice. I, therefore, reversing the Commissioner's order, appoint 
Partap Singh. Each party to bear its own costs. 


Order reversed . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue. 

No. 18 of 1927-28. (Decided on 5-1-1928). 

Miles Irving , F. C. 

Jodh Singh .. ... .. ... Appellant 

Versus 

Crown .. ... ... ... Respondent. 

Fundamental Rule 56 (b)—ministerial servant of 55—duty of 
Deputy Commissioner's wishing to have such servant till 60—application 
by Deputy Commissioner for extension—order of refusal by Com¬ 
missioner—void ab initio. 

Under Fundamental Rule 56 (b)-. a ministerial servant who has reached the 
age of 55 may be retained up to the age oi 60, or may be required to retire. If 
the Deputy Commissioner wishes to retain him till 60, he has to do nothing ; but 
where a Deputy Commissioner applies quite unnecessarily for extension and the 
Commissioner refuses to give, the proceedings are void ab initio as they are 
based on a misconception. 

Appeal from the order of the Deputy Commissioner, Jhelum. 

ORDER. 

S. Jodh Singh, Head Treasury Clerk, Jhelum is a ministerial 
servant who reached the age of 55 on 16th December, 1927. He 

comes under Fundamental Rule 56 (b), that is to say, he may be 
required to retire by the Commissioner (Delegation Rule 22-4-23-C 
in Subsidiary Buies) but should ordinarily be retained in service 
up to the age of CO years. 
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Tbis beiDg so it was quite unnecessary lor the Deputy Com¬ 
missioner to nplv for an extension. If the Deputy Commissioner 
wished to retain bim he had only to do nothing and his service 
would have automatically gone on till he was 60. 

The rule, however, was clearly misunderstood both by the 
Commissioner and the Deputy Commissioner. The Deputy Comm : ssioner 
sent up a quite unnecessary application for extension which the 

Commissioner refused to give. 

I feel that I must regard proceedings thus based on a misconcep¬ 
tion as void ab initio It might be argued that I should take the 
Commissioners refusal to give an extension as a requirement to retire. 
But that would not be quite fair. The refusal of what is exceptional, 
is not the same as the denial of something normal. It does not 
follow that if the Deputy Commissioner had said nothing about the 
case the Commissioner would have interfered suo motu. 

I, therefore, feel bound to eccept the appeal, not on the merits 
but on the matters of form. 

The Deputy Commissioner will now, if he still wishes to retain 
S. Jodh Singh, fill up the certificate required by Chief Secretary's 
letter 1855 S. H.-Gtoz, dated 1st July 1927. There is absolutely no 
reason why the Commissioner should not call on his Deputy Com¬ 
missioner to send him copies of all such certificates or of certificates rela¬ 
ting to any particular class of government servant, and suo motu requiring 
any such ministerial servant between the age of 55 and 60 to retire and 
in particular there is nothing in this order to prevent him re¬ 
quiring S, Jodh Singh to retire. But the order must take this form and 
not that of a refusal to grant an extension. 

Appeal accepted , 


IN THE COURT OF THE FINANCIAL, COMMISSIONER OF THE 

PUNJAB. 


Revision side 


Narain Das 

Bjiimi Ram 


No. 17 of 1927-28. (Decided on 7-1-1928.) 

Miles Irving , F. O. 

• • • ••• ••• 

Versus 


Revenue 


Applicant. 

Oiherside. 
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—Zaildar—Negi of Kothi—not a Zaildar—succession governed by 
Land Revenue Rules 15 and 17. 

The Negi of Kothi is not a Zaildar, but a Headman. There is no need for 
him to he Lambardar of the patti and the succession is governed by Land 
Revenue Rules 15 and 17 unless the Kopatti falls within certain jagirs. 

Revision from the order of the Commissioner of Jullundur. 

. . ORDER, 

• • 

The Commissioner has rejected the appeal of Nerain Das agaiLst the 
order of the Collector appointing Bhimi Ram *s Negi. Narain Das 
applies for revision. 

As Bhimi Ram is not a Lambardar I have to decide whether a Negi 
is a Zaildar ; as if a negi is a Zaildar, Bhimi Ram is not qualified. It 
appears from the Kulu Gazetteer page 145 that in the Settlement of 1913 
the Kothi was made the estate for the purposes of Land Revenue 
Rules 14, and this has been embodied in Land Revenue Rule 14 (tvK 
The Negi of the kothi is, therefore, not a Zaildar, but a headman : there is 
no need for him to be Lambardar of the patti, and the succession is 
governed by Land Revenue Rules 15 and 17 unless the kothi falls within 
certain Jagirs which is not the case* 

There is, therefore, nothing irregular in the appointment of 
Bhimi Ram. 

I am not prepared to interfere in revision, on the merit?, in the 
Collector's selection. 

Apvlication rejected . 


IN THE COURT OE THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 47 of 1927-28. (Decided on 11-1-1P28). 

Craik , F. C. 


Mangal Singh 


Versus 


Applicant 


Milkha Singh and others Respondents. 

Punjab Land Revenue Act, S. 37—Mutation—order rejecting 

mutation—contrary order not to be passed within a few months. 

When ^n order rejecting mutation is passed, it is not right that a contrary 
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order affecting the same parties and same land should be sanctioned a few 
months later. If a party who has unsuccessfully applied for mutation is 
to renew its application at intervals of a few months, there would e 
about such proceedings. 

—S. 37 (b)—Decree time barred-whether binding. 

Held, that a decree barred by time is not binding on the parties. 


— S. 37—Mutation order bad—setting aside of. 

Held, that a mutation order, if intrinsically bad, should be set aside, though 
it has formed the basis of an order which is not in accordance with the entry 
in the record of rights. 

Case forwarded by the Commissioner of Lahore. 


ORDER. 


The facts of this case do not appear clearly from the orders either 
of the Naib-Tabsildar dated 14th of June, 1926, or of the Collector dated 
the 2nd of September, 1926, or in the reference from the Commissioner, 
dated the 29th of October, 1927. It is, therefore, desirable to recapitulate 

them briefly. 


The original owners of the land in dispute were Jiwan and Rbiwan, 
sons of Dewa Singh Jat. During their minority their mother sold the 
land in dispute to the predecessors-in-interest of the present respondents, 
to whom I will refer as the,«7Vi£ vendees. This sale is alleged to have 
been effected on the 12th of March, 1890, but the exact date is immaterial 
as it ie agreed that the sale took plaoe before 1899. 


Subsequently after Jiwan and Khiwan had attained their majority, 
they sold the same land by a registered deed, dated the 14th of June, 
1899, to Atma Singh, etc., the predecessors-in-interest of the present 
applicant, to whom I will refer as the Kamboh vendees. 

In 1901, a civil suit was instituted by the original Jat vendees 
against the vendor and the subsequent Kamboh vendees to obtain posses¬ 
sion of the land. The suit was dismissed in the original Court, but on 
appeal the Divisional Judge granted a decree, dated the 1st of May, 

1902, for possession of the land in favour of the original Jat vendees, on 
the ground that the sale was for necessity and for the benefit of the minor 

proprietors and was binding on them. 

The case for the present applicant, is that this decree was never 
executed and that the decree-holders never obtained possession of the 
land. This is denied by the respondents, the Jat vendees. They 
allefee that they did obtain possession on the 13th of Ootober, 1904, and 
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in. proof of this assertion have produced.a copy of a receipt filed in the 
Civil Court by their predecessor-in-interest (I*her Singh), stating that he. 
had obtained possession. It is allege 1 by counsel for respondents that 
the laud was at that time uncultivated and situated in a joint holding in 
the proprietorship of a number of Jat owners. 

I do not consider that this receipt is sufficient proof that possession 
was ever obtained by the original Jat vendees in pursuance of the decree 
of the 1st of May, 1902. In my opinion this receipt was merely an 
attempt to evade the consequences of the Law of Limitation. It was, in 
fact, admitted by both parties in the partition proceedings recently 
decided, that the decree of May. 1902, had not b a en executed and that 
the original Jat vendees had never obtained posssssion. I hold accor¬ 
dingly that the decree of the 1st of May, 1902, is barrel by time and is 
inoperative and that it is n3t a “decree binding on the parties’' whithin 
the meaning of S. 37 (6) of Act XVII of 183 7. 

Apparently, sometime in 1923, the original Jat vendees initiated 
partition proceedings on the basis of the decree of 1902. In the course 
of these partition proceedings, both parties, as alrealy state!, admitted 
that the decree had never beeQ executed. By an order,- dated the 24th 
of November, 1925, in Mutation No. -Oil, the R)vsqu9 Officer rejected an 
application that au entry should be made, showing possession in favour of 
the original Jat vendees, on the ground that q) effect had been given to 
the decree of 1902 and that possession had not, in fact, passed to the 
original Jat vendees, Tais order of the 24th of November, 1925, was 
^appealable, hut no appeal appears to have been made. 

Later on in the coarse of the partition proceedings, the Revenue 
Assistant directed the Patwari to put up a fresh mutation report for 
orders. The Patman's report was to the effect that the Kamboh 
vendees were in possession and that mutation in favour of the other 
aide had already been rejected. It appears that, before the Revenue 
Officer, both parties admitted the existence of the decree of 1902, but 
agreed that no execution proceedings had been taken, and that 
possession had never passed to the decree-holders. Nevertheless, th© 
Revenue Assistant by an order, dated the 27th cf May, 1926, directed 
that an entry should be made in the Jamabandi in accordance 
with the decree of 1902,He held that the Kamboh vendees, if stil- 
in possession of the land, should prove their title to it in a Civil Court. 
The Naib-Tahsildar, Sharam Singh, by order, dated the 14th of June, 
1026, gave* effect to this decision of. the Revenue Assistant. 

A . n appeal was made to the Collector against the Naib“Tahsildar s 

order of the 14th of June, 1926, but was rented by $i% Collector’s 
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order, dated the 2nd of September, 1926. The Collector held that the 
Revenue Assistant’s order of the 27th of May, 1926. was fair. The 
Commissioner by his order of the 29th of October, 1927, has referred 
the case to me with a recommendation that the order of the mutation 
of the 14tli June, 1926, should be set aside. 


There are two around* on which I consider that the order of 
the 14th June, 1926. cannot be allowed to stand. In the first place, the 
Civil Court’s decree of the 1st of May, 1902, on which it is based is 
admittedly time-bu-red and is, therefore, as explained 1 above notlbinding 
on the parties within the meaning of Section 37 ( 6 ) of Act XVII of 
1887. In tho second place, an order, rejecting mutation, having been pa^ed 
on the 21th of November, 1925, it was not nght that a contrary order, 
affecting the same parties and the same laud, should be sanotione a 
few months Kter. If a party, who has unsuccessfully applieu for mutation, 
is entitled to renew its application at intervals of a few months, there 


would be no finality about such proceedings. 


Counsel for the original Jat vendees has stated, in the course of 
his arguments, that, during the course of the part : tion proceedings, an 
ordor, was passed on the 25th of September, 1923, by the Revenue 
Assistant, directing the Kamboh vendees, who objected to partition, to 
prove their title to the land in a Civil Court; but no steps were taken 
by the Kamboh vendees in putsuance of this direction. Counsel has 
also stated that, on tho 8 th of June, 1927, an order was passed in 
the partition proceedings, granting the Jat vendees a share in the land, 
and has argued that, if I set asido the mutation order of the 14th of June, 
1926, an anomalous situation will be oreated, there being two conflicting 
orders of Revenue Officers : (a) au order in the partition proceedings in 
favour of the Jat vendees, and ( b ) an entry in the record of rights in favour 
of the Kamboh vendees. 

I admit that an anomalous situation will arise. But the order in tho 
partition proceedings in favour of the Jat vendees is the direot oonsequenoe 
of the mutation order of the 14th June, 1926, which it is now sought to (be) 
set aside, and I cannot admit the proposition that a mutation order, if intrin- 
sical’y bad, should not be set aside merely because it has formed the basis 
of an order wbioh will not be in accordance with the entry in the record of 

rights. 

For tho reasons above stated I aooept the revision, set aside the order 
Of the Naib-Tahsildar, dated tho 14th June, 1926, which sanctioned the 
removal of the names of the Kamboh vendees from the teoord of rights as 
proprietors of the land in dispute and substituted the names of the Jat 
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vendees, and direct that the entry existing in the record of the rights before 
the 14th of June, 1926, should ba restored. Respondents to bear the costs 
throughout. Costs in this Court Rs. 16. 

Revision accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 29 of 1927-28. (Decided on 11-1-1928 ). 

Craik . F.C. 

Sattar and another ... .. ... Applicants 

Versus 


Mst . Jawai .. .. .. Respondent. 

Punjab Land Revenue Act, S. 36—Revenue Officer not competent 
to substitute another order after several years. 

It would be a most dangerous doctrine to admit that several years after a 
mutation order has been passed, it is open to a Revenue Officer to substitute for 
it another and completely different order merely on the ground that the original 
order was mistaken, 13 L. L. T. 31 ref,, 4 P. R. 1918 (Rev.) dist. 

Case forwarded by the Commissioner of Lahore. 

ORDER. 

This case has been referred to me by the Commissioner of the Lahore 
Division under Section 16, sub-section (3) of Act XVII of 1887. 

The facts are briefly as follows:— 

Nur Ahmad, the father of the two applicants, died in 1918 and an 
order, sanctioning mutation in favour of two applicants, his two only surviv¬ 
ing sons, was passed on the 3rd of November, 1919. It should be noticed 
that the patwari's report, on which this order wa3 based, stated that the 
deceased had left two sons and a widow of another son who had predeceased 
his father* but the order made no reference to the widow. 

In 1926 the widow applied for the entry of her name in the Record of 
Rights as the proprietor of a one-third share of the property left by Nur 
Ahmad, on the ground that her name hai been omitted from the mutation 
of 1919 by mistake, Tne Tahsildar’s order of the 24th of Deoember, 1926 



14 


PUNJAB CASE-LAW, PART C. 11928]. 

sanctioned mutation of a one*third share in favour of the widow. The 
order contained the following sentence 

“Sattar and Shahab ta9lim kaite hain keh Mussammat Jowai apne 
mutwaffi shohar Jalal ke haq men baithi hui hai/' 

The two applicants appealed to the Collector against the Tahsildar’s 
order, bat their appeal was dismissed by the Collector's order of the 11th 
of February, 1927. 

In referring the case for revision, the Commissioner has cited the 
decision, datei the 15th of December, 1924, of mv prelecesnr, Mr. King, 
in Chhittar v. Are Halmali, (lV In that case Mr. King remarked, No 
question of correction can a^ise in a case like this, whero one party objects 
strongly to the new entry. If there has, in fact, been a mistake made 
owing to the mutation order, and, if that mistake has been incorporated in 
the reveiue records, the only way to correct the mistake is by way of a 
regular suit. Proceedings such as those now under revision are entirely 

irregular, ” 

I am of opinion that similar considerations apply to the present caso, 
and that the Tahsillar was not justified in- passing his order of 24th of 
December, 19 16, mod fyiog the original orlers of tho 3rd of N overaber, 1919, 
as no new fact has beei proved or admitted, as r squired b/ Section 37 (a) 
of the Punjab Land Revenue Ac v * The sentence from the Patwari's report, 
which I have quoted above, merely amounts to an admission on behalf of 
the two applicants that Mussammat Jowai had not re-married. It cannot 
be taken as equivalent to an admission that she is entitled to the share of 
her deceased husband. Apirfc from this, the order of the 3rd of November 
1919, whether right or wrong, was appealable and no appeal was made. 
Consequently, that order beoaine fiia\, so far as the courts of Revenue 
Officers are concerned, though the respondent had her remedy in a civil 
court. It would be a most dangerous doctrine to admit that several years 
after a mutation order has been passed, it is open to a Revenue Officer to sub¬ 
stitute for it another and completely different order, merely on the ground 
that the original order was mistaken. To allow this to be done, would open 
a very wide door to corrupt practices on the part of the subordinate 
revenue officials. The present oase is dearly distinguishable from that 
disoussed in Taja v. Karam Ali (2), 

Counsel for respondent has referred me to Section 16, sub-section (4), 
of Act XVII of 1887, and has pointed out that, if I am satisfied that the order 
of 24th December, 1926 is substantially just, l have entire discretion to 

(1) Revision No. 201 of 1923-21 ^ } 

(2) 4 P. R. 1918 (Rev.) 
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allow it to stand, even if I consider that it is based on an erroneous view 
of the law. He urges that the respondent is a poor widow with a daughter 
to support, that she is entirely dependent on the land now in dispute, and 
has no sufficient .means to enable her to institute a civil suit in regard to 

it. I am not. however, impressed by this argument, which is practically 

an appeal to my pity. When questioned by me, both the applicants stated 
that they were willing to give the respondent reasonable maintenance out 
of the property and were, in fact, doing so. The respondent, on the other 
hand, stated emphatically that she did not desire maintenance, but to estab¬ 
lish her proprietary right in the land. 

Another argument put forward by counsel for the respondent was that 
the Tahsildar’s order of the 24th December, 1926 was merely one. review¬ 
ing the order of his predecessor under Section 15 (i) of the Act. It is 
sufficient answer to this argument to point out that the Tahuldar had not 
obtained the previous sanction of the Collector as required by proviso (a) 

to that section. 

For the reasons stated above I accept the revision, and set aside the 
mutation order passed by the Tahsildar, Rai Sahib Lala Hathra Das, on 
the 24th of December, 1926, and direct that the entry in the Record of 
Rights, existing before that date, should be restored. The respondent 
must bear the costs throughout. Costs in this court will be Re. 16. 

Revision accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB, 


Revision Side. 

No. 17 of 1927-28. (Decided on 13-1-1928.) 


Revenue. 


Mangat Rai 


Nand Kishore 


Miles Irving , F. C. 

• . # • • • 

Versus 


t • 


• • • 


Applicant 
Respondent . 


Punjab Land Revenue Act, S. 16—Revision—decision as to limita¬ 
tion—not one ab^ut jurisdiction—not subject for interference in revision. 

A decision as to limitation is one not about jurisdiction but made in 
the exercise of jurisdiction and is t therefore, not subject for interference in 
revision. 

t 

Document—insufficiently stamped—rejection in toto irregu¬ 

larity. 

l^Then a document is insufficiently stamped, it is properly presented to the 
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extent to which it is stamped and, if the Court finds that it is altogether impro¬ 
perly presented and, consequently, rejects in toto on account of the period of 
limitation having elapsed, that Court irregularly refuses jurisdiction. 

Bevisicn fiom the order of the Commissioner of Ambala. 

ORDER. 

The Collector of Ambala has dismissed an appeal against an order, 
passing a decree in favour of plaintiffs, on the gronnd that the defendant- 
appellant had not properly stamped his appeal, which, having, therefore, 
not been propeily presented within the period of limitation, had become 
time-barred. I am asked to exercise my revieional powers. 

The first question I have to decide is whether the Collector’s action 
assuming it to be wrong amounted to an irregularity in the matter of 

jurisdiction. 

It is urged before me that any decision which a Court takes as to 
whether it will or will not hear a case on the merits is a decision as to 
whether it will or will not exercise jurisdiction. If an original Cour* 
finds that a case before it is time-barred, it refuses jurisdiction : if an 
appellate Court finds an appeal before it time-barred, it also refuses 
jurisdiction. I cannot, however, accept this. It is for every person who 
comes before a court to prove that his case is within limitation, and the 
question of limitation is simply one out of the various issues in the case. A 
decision as to limitation is one not about jurisdiction but made in the 
exercise of jurisdiction and is, therefore, rot a subject for interference in 
revision. It is, therefore, necessary to go further into the case, A decision, 
whether a document is or is not properly stamped, is, I consider, not a 
decision as to jurisdiction. It is a decision taken in the exercise of 
jurisdiction. But the consequences of that deoision may involve a question 
of jurisdiction. When a document is insufficiently stamped, it is properly 
presented to the extent to which it is stamped, and, if the Court finds 
that it is altogether improperly presented and, consequently, rejects it 
in toto on account of the period of limitation having elapsed, that Court 

* 0 

irregularly refuses jurisdiction. 

This is wh&* has happened in this case. The trial Court found that 
the appeal oontained a claim for a set off. for whioh set off the proper 
stamp was not affixed. It is urged before me (a) that there was no clam 

for a set off. but for a payment cn the same account, and (b) that there 
was no counter-claim for a decree. Both of these are points to ^ 10 ® 

trial Court has not sufficiently applied its mind ; but, apart from this and 
assuming that the appeal required to ba stamped for the set offi the trial 
Court should have admitted it for what it was stamped for, that is, ignoring 
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the claim for the sec off. In failing to do ao, the trial Court refused 
jurisdiction, and I, consequently, have a case for the exero.se of my 
revieional powers. In using these powers I go beyond merely rectifying 
the irregularity in which case I should leave it decided (a) that the claim 
made was for a set off, and (b) that it was made in such circumstances that 

made a stamp requisite on the amount of the set elf, in spite of the fact 

that the defendant did not ask for a deciee. Both of these appear to be 

disputable matters on which the trial Court has not fully applied its 
mind: and as the case has fallen within my power of revision, I con¬ 
sider that justice demands that the order referring the case back 
should leave the Appellate Court unlettered. It will, therefore, be within 
the power of the Appellate Court to find (a) that the claim is not a.claim 
for a set off or (b) that it is a claim for set off in circumstances which do 

not require a stamp, in which case it will admit the appeal in full, (c) 
that a set off is claimed on which a stamp is requisite in which case it 

will either, in the exercise of its power under S, 28 of the Court I ees Act. 
give time for the stamp to be made good, or will admit the appeal 

ignoring the claim to the set off. 


I, therefore, remand the case for fresh decision in the above terms. 
Each party to r>ay uts own costs. 

Case remajided. 


IN THE COURT. ©F THE FINANCIAL COMMISSIONER OF THE 

«» 


Revision Side. 

PUNJAB. 

• 

Revenue. 

Bharat Singh 

No. 50 of 1927-28. (Decided on 14-1-28), 
Miles Irving and Craik , F. Cs. 

*r% ••• 

... Applicant 


Versus 

S 

9 

Crown 

• *, • act 

.v.. Respondent . 


Patwari—dismissal for inefficiency 0 —Financial Commissioner not 
to interfere—no right of appeal. 


When a Fatwari candidate has been struck oft for reasons of inefficiency, the 
Financial Commissioner should not exercise revisional authority. A Patwari 
candidate is not a Government servant, and it is stretching a point to give him an 
appeal at all. 

Practice—Collector passing orders—4o write a self-contained . 

order 
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The practice of the Collector’s writing neither a self-contained order 
nor giving a copy of the report is an inconvenient one. It gives unnecessary 
trouble to appellate and revisional authorities, and it is not fair to the person 
affected who is not informed of the reasons for the order passed against him. 

Revision from the order of the Commissioner of Ambala Division. 

ORDER. 

Mr. Miles Irving , F. C. —The Financial Commissioner is asked to 
interfere in revision with the order of the Commissioner confirming tLe 
Collector's order removing the name of a Patwari candidate. Unnecessary 
trouble has been given by the fact that the Collector neither wrote a self- 
contained order nor gave a copy of the report with which he agreed. 
This is an inconvenient practice. It gives unnecessary trouble to appel¬ 
late and revisional authorities who have to send for the files to find out 
the reason of the order ; and it is net fair to the person affected who is 
not informed of the reesons for the order passed againsb him. 

It appears that the reasons for removing Bharat Singh’s name were— 

(«) that he had not passed the 6th class examination, though 
given 6 tnonthd to do so on 31st October 1926 ; 

( b) that he was inefficient ; 

(c) * that he was addicted to absence without leave. 

The Financial Commissioners do not think that the matter of retaining 
the name of a patwari candidate when struck off for reasons of inefficiency 
ii one in whioh they should exercise their revisional authority. I am 
disposed to think that we ought to draw a line in the exercise of our 
revisional authority. A patwari candidate is not a Government servant 
and it is stretching a point to give him an appeal at all. But having had 
one and that being rejected by the Commissioner I do net think that the 
Financial Commissioners should interfere when inefficiency is one of the 
grounds. If the only ground was that he had not passed an examination 
the Financial Commissioners might interfere to relax their own rule. 

Does F. C. D. concur in my draft order? 

Mr. H. D. Craik , F, C. D. —Entirely. 


Rtvition rejtcicd. 
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IN THE COURT OS' THE FINANCIAL, COMMISSIONER OF THE 

- PUNJAB.-* 

Revision Side. Revenue. 

No. 48 of 1927-28. (Decided on 18-1-1928). 

Townsend , F. C. 

Ujjagar Singh and others .. .. ... Applicants 

Versus 

Hu86 aina and others ... .. ,, Other side, 

Punjab Tenancy Act, S. 84—Mere omission to mention specific 
provision of law— if justifies revision. 

"Where the Collector fully considered a specific provision of law; but did not 
specificall 3 T mention it, in his judgment, held, that that was no irregularity which 
would justify interference in revision by the Financial Commissioner. Id P. R. 
1892 (Rev.) dist. 

Case forwarded by the Commissioner of Lahore for orders of the 
Financial Commissioner. 

ORDER. 

These five oases have been forwarded to me' by the Commissioner, 
Lahore, with a recommcu 1 at ion that,udder the revisional powers vested in 
me by Section 84 (6) of the Punjab Tenancy Act, I should reverse the orders 
of the Collector of Lahore, dated 25 l h July 1927, upholding on appeal the 
orders of the Assistant Collector of Lahore, dated 8fch March, 1927, 
dismissing the suit of plaintiffs, now applicants for revision. The reasons 
which led the Commissioner to make this recommendation are given in his 
reference to me, dated 13th February, 1928. 

I have heard counsel to-day for the applicants. 

The revisional powers possessed by the Fiaancial Oominissioner^ under 
the Tenancy Act are smaller than those he p 03 sessss under the Land 
Revenue Act i in cases under the former Act, as those now in question, he 
can only interfere, as was held by my prede 39 ss>r ia Quiha Singh and 
others v. Sarup Singh and others (l) on 2nd December, 1927 (now referred 
to by Commissioner, Lahore), if the Courts below : 

(i) have exercised a jurisdiction not vested in them : or 

(i*i) have failed to exeroise a jurisdiction vested in them : or 

-(m) have acted, in the exerciser their jurisdiction, illegally or -with 
material irregularity. 

(1) 1928 7 L. L. T t L 
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i vy 

. L . w is only justifiable oa the ground 

In the present cases interference by me is on y ^ 
that the Collector acted with “ material irregularity . 

TL. other e r..,.i. » which interfere.* »><**' «»* ““ *“* 

counsel for petitioners contend that they do. 

I cannot agree with the Commissioner^ thaUh ^Collector ^ Jehanglr 
matreial irregularity in these cases. zn distinguishable. 

„„„ net -trB ''""“'■r cEo:tw^ ».«ori.H,r e8 nl.,i.T 

fully consider it. 

In these circumstances, I fail to see any ground for r iat ^*® enc0 tQ be 
Collector’s order, and reject the applications for revisio ^ ag tQ 

returned accordingly to Commissioner, Lahore. I make 

costs in my Court 

Application rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

Revenue. 

Revision Side. 

Mo. 71 of 1927-28 (Decided on 26-1-1928). 

Miles Irving , I'* C. 

_ . . Appellants 

Hauditta and others. 

Versus 


Sardar Gajjan Singii 


Respondent . 


Punjab Tenancy Act, S. 83 -practice-su.t lor rent or .an. — 

Held, that a suit for rent of land should be turn!1 at^the ^ lea3fc of tho 

is situated, especially when the lease was executed 

defendants lived at such place. ,u- ana District to 

, _ the case from Ludhiana District to 

Application for the transfer of the case 

the Lyallpur District. 

ORDER. 

(2) 10 P. K. 1892 (Rev.) 


I 
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there. Two at least of the defendants live at Lyallpur and the case could 
not be heard at Ludhiana without their consent unless the Court gave 

permission. 

I think that in these circumstances it would not be wise to give 
the permission, and that justice can be most speedily and best done by 
a trial in Lyallpur. I accordingly order the transfer of the case to the 

Court of the Revenue Assistant, Lyallpur. 

I desire to say tb^t I attach absolutely no weight to the aspersions 

on the Revenue Assistant Ludhiana which ought not to have been made. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 67 of 1527-28, (Decide*! on 20-11-1928.) 

Craik , F. C. 

Bahawal Appellant 

Versus 

Jh\nda Respondent. 

Dismissal—contradictory and false statements--dismissal, if proper. 

Where a lambardar makes two contradictory statements, one before the 
the head constable and another before the Magistrate and one of the statements 
must have been a lie, held, that he should be dismissed. (Craik, F. C.) Bahawal 
v. Jhanda 1929 L. L. T. 3. 

Appeal from the order of the Commissioner of Multan Division.' 

ORDER 


I have now sent for the actual statements made by the appellant 

Jhanda (a) to the Head Constable in the course of investigation, and 

^(b) in the Magistrate's Court. To the Head Constable Jhanda stated 

quite definitely that the ‘ chhavi ’ was recovered in his presence, but 

in court he denied that the ‘chhavi’ blade was recovered !n his presence. 

The discrepancy is obvious and important, and I have no doubt that in 

one or other of the two statements Jhanda was lying. In my opinion, 

therefore, he was rightly dismissed from the office of Lambardar. 

I accordingly accept the appeal, and direct that Bahawal, who was 

selected by the Collector in his order of the 11th June, 1928, to succeed 

Jhanda, be appointed Lambardar, The costs of this appeal, if any, will be 
borne by Jhanda. 


Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 
» Hi. PUNJAB. 

Appellate. - . _ 

No. 22 of 1927-28.(Decided on 20. 1. 1928.) 

Miles Irving , F. (7. 

Khan Mohammad Khan . ,, 

••• . ••• ••• Appellant 

rCT *SUS 

Ghtjlam Mohammad Khan o , , 

runjab Land Revenue Act—Land Revenue Rule 21 (i y ) — 
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0 

Distribution of shares of lambardari—Commissioner's confirmation not 
obtained—effect of. 

Held, that the distribution of shares of Lambardari between various Lambar- 
dars, where the Commissioner’s confirmation is not obtained treating the distri¬ 
bution as a local arrangement, is in effect an order passed under Land Revenue 
Rule 21 (iv) and that such an order is ultra vires and invalid. 

Appeal against the order of the Commissioner, Multan Division. 

ORDER. 

This case has been complicated and unnecessary ia3ues raised by the 
fact that the Collector in the same order in which he filled up the vacant 
office of Lambardar re-distributed the shares between the various Lambardars 
of the village. The deceased Lambardar was Lambardar of V* of the village, 
and the Collector in appointing Jalal Khan successor made him Lambardar 
of one quarter only and gave the other quarter to Khan Mohammad who 
was Lambardar of one-quarter formerly. Now the Commissioner has 
accepted the appeal of another claimant Ghulain Mohammad and Khan 
Mohammad appeals that his one-half be restored. 

The Collector in his order admits that the distribution of the shares 
between Lambardars has been purely a local arrangement and that-no 
orders under rale 21 (iv) of the Land Revenue Rules have ever beeu passed. 
He Dotes that no order uoder that Rule can be passe 1 without the Com¬ 
missioner’s confirmation, but does not seem to realise that his order is in 
effect ah order under that Rule. I, therefore, find that so much of the 
Collector’s order as refers to the shares of tbe Lambardari is ultra vires aad 
invalid. Therefore, Khan Mohammad’s appeal falls to the ground. Evea 
if I were to stretch a point rnd legard it as an appeal claiming the snojes- 
sion it would not avail him as the Collector has rightly found that he should 
not succeed and his hereditary claims are inferior. 

I do not consider it necessary to summon appellant. 

There is nothing in this order to prevent appellant or any one else 
applying for an order under L. R. R. 21 (iv). 

Appeal rejected. 

IN THE COURT .OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB, 

Appellate. Revenue. 

No. 2 of 1927-28. (Decided on 24-1-1928.) 

Craik , F, C. 

Sadhu SiNGn Appellant 

Versu 

Diyal Sings Jteip <md*nt, 




\ 


• • 
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SADHU SINGH v. DIYAL SINGH. 

Lambardar—appointment of—gift to person by brother to keep 
lambardari in family—gift likely to bs challenged by reversioners—no 
ground for not appointing. 

Where a gift of land is made in favour of a person in order to keep the 
lambardari in the family, the mere fact that the gift is likely to be challenged 
by reversioners is no ground for not appointing such person as Lambardar, for, 
if the gift is challenged, and in consequence thereof such person’s property falls 
below the necessary value, then he can be dismissed from the Lambardari. 

Appeal from the order of tie Commissioner of Multan Division 

ORDER. 

The facts appear sufficiently from the Commissioner’s orders of the 
27t% August, 1927 and 19th September, 1927, On behalf of the appellant 
Chaudhri Abdul Gbani has repeated the argument advanced in the lower 
Appellate Court that the appeal is time-barred. On this point I agree with 
the Commissioner that the Collector’s order of the 31th of April, 1926, was 
in no sense a final order, and that the order appealed against was that of 
the 18th of January, 1927. The appeal is, therefore, within time. 

Chaudhri Abdul Ghani has also argued that the respondent Diyal 
Singh may be assumed to have known of the proposed appointment of the 
appellant Sadhu Singh, as Lambardar , because notice to this effect was 
served on Diyal Singh’s elder brother^ Inder Singh. This assumption is 
not, however, necessarily correct, as Inder Singh and Sadhu Singh may have 
been in collusion. 

The main argument, however, put forward on behalf of the appellant 
is that Diyal Singh has not sufficient property to qaalify him for the post of 
Lambardar. Counsel argues that the gift of '3 killas by the eldest 
brother, Dhana Singh, ia not valid, as Dhana Singh has been found 
to be of weak intellect- Dhana Singh, however, was certified by a 
medical man to be able to distinguish between his advantage and disad¬ 
vantage, Counsel further argues that the youngest brother of . the four 
Sundar Singh, who is stated to be-a ..minor, can rhallenge both gifts of 8 
killas on the ground that they prejudicially affected his reversionary 
rights in the estates of his brother. I doubt if there is any substance in 
this contention as the gifts were made in order to keep the Lambardari in 
the family. I notice that Sunder Singh was present before the Revenue 
Officer when the mutations regarding the gifts were sanctioned, but no 
mutation was entered regarding Sundar SiDgh’s share as the Reveune Officer 
was doubtful whether he wag a minor or not, in any case, the validity of the 
gifts has not yet been challenged, and it must be taken that Diyal Singh 
at present holds 9 killas in proprietary rights. As the Commissioner hag 
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remarked, there can be no question that the value of this land ia sufficient 
security for the Government demand for a single har rest. If hereafter the 
gifts are challenged and set aside, and if in consequence thereof Diyal 
Singh’s property falls below the necessary value he can be dismissed from 

the Lambardari. 

For these reasons I reject the appeal, and maintain the Commissioner a 
order of the 19th cf September 1927 appointing Diyal Singh to the post of 
Lambardar. Appellant will bear the costs of this appeal. Pleaders fee 

Rs. 16. 

Appeal rejected, 

IN THE COURT OF THE;FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue, 

No. 8 of 1928-29. (Decided on 4-3-1928). 

Craik , F . C. 

Lahna and others ... ... - •• Applicants 

* • 

Fersws 

Crown ... - - '• Respondent. 

Punjab Land Revenue Act. S. 16—all points not discussed by th 
Appellate Court—Financial Commissioner can interfere. 

Where the Appellate Court did not discuss all the points urged before it, the 
order of the Appellate Court was iuterfored with on revision. 

Punjab Colonisation of Lands Act, S. 20(e)— nomination of 
successors, 

Where the original tenant had not acquired occupancy rights and the claim¬ 
ants had failed* to establish their relationship to the origiual owner, held that 
they could not bo nominated as successors under S. 20 (e of the Act. 

Revision from the order of the Commissioner of Multan Division. 

% 

ORDER. ( 8th Nov mber 1929). 

It appears from the Collector's order of the 4th of February, 1928, 
that Shahabal was an original tenant who had uot acquired 
occupancy rights. He died without leaviug a widow or issue, and with¬ 
out nominating any person by registered deedt as contemplated v in.8. 20 

(d) of Aot V of 1912. Certain persons appeared before the Oolleotor 
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claiming to succeed as Shahabal’s agnates, but the Collector held that they 
had not proved their relationship to the deceased and refused to nominate 
any of them under S. 20 (e) of the Act. He held that the grant was escheat¬ 
ed to Government. On appeal to the Commissioner this order was up¬ 
held. 

I am now asked to revise the Commissioner’s order on the grounds 
that the petitioners are proved by the * shajrah a-nasab ’ of Chak No. 130 
in the Chiniot Tahsil to be collaterals of the deceased. It is also urged that 
the deceased, Sbahabal, had, in fact, acquired occupancy rights. Both these 
points were urged in the appeal to the Commissioner, but the iatter s order 
of the 9th of August, 1928, did not discuss them. In the circumstances, I 
feel bound to remand the case to the Commissioner for further enquiry 

into these two allegations. 

ORDER. ( 4th March . 1929). 

I have now received the report of the Deputy Commissioner, 
dated the 31st of January, 1929, forwarded under cover of the Com¬ 
missioner’s letter No. 226 of the 18th of February, 1929. 

It is clear from the Deputy Commissioner’s report that Shahabal, the 
original tenant, had not acquired occupancy rights. It is also clear, in my 
opinion, that the petitioners have failed to prove by any reliable docu¬ 
mentary evidence that they are descended from the ancestor from whom 
it is alleged that Shahabal was descended. In other words, they have 
failed to prove their relationship to the deceased. In these circumstances 
the Collector was right in refusing to nominate any of them under S. 20 
(e) of Act V of 1912. 

The application for revision is accordingly rejected. 

Revision rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 11 of 1927-28. (Decided on 16-3-1928). 

Townsend . F. C. 

Rulia Singh ... ... ... .. Appellant 

Versus 

Dharam Singh .. ... ... ... Respondent. 
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Lambardar—Succession to a dismissed Lambardar—-Appointment 
of—dismissal for embezzling land revenue-eligibility of relatives 
affected—Land Revenue Rule 17(2) proviso(b). 

Where a Lambardar has been dismissed for embezzling a large sum of land 
revenue, it would be wrong to appoint any of his relatives to succeed him as 
Lambardar, as their eligibility is affected by his offence. 

Appeal from the order of Commissioner, Jullnndur Division. 

ORDER. 

Rur Singh, Lambardar of Ghall Kalan, Tahsil Mojra, District 
Ferozepore, was dismissed for embezzling a large sum of land revenue. 
The Collector appointed as his successor one Rulia Singh, who was no 
relation to the dismissed man. On appeal the Commissioner, while 
admitting that Rulia Singh was on his merits probably the best of all the 
candidates, held, that under Land Revenue Rule 17(2) the appointment 
must go to Dbaram Singh, a first cousin of Rur Singh. Against that 
order Rulia Singh has appealed to me, and I have to-day heard counsel 
for both parties. I consider that the Commissioner overlooked proviso 
(b) to the Land Revenue Rule, on which he relied. The relevant portion 
of that proviso runs as follows:— 

“Where a Headman has been dismissed for a serious offence or 
disqualification, the Collector may refuse to appoint any of his heirs whose 
eligibility is affected by such offence or disqualification."’ 

I regard the offence for which Rur Singh was dismissed as so miocs 
that it would be wrong to appoint any of his relatives to succeed him 
aa Lambardar, as I consider that their eligibility is affected by his offence. 

I am fortified in my view by the fact that it has been held by Financial 

Commissioners in the past that serious offences under the Excise Act of 
which Lambardars are found guilty entirely debar their heirs from 
appointment as Lambardars. Headmen of villages are appointed primarily 
for the collection of land revenue, and it is difficult to imagine any graver 
offence that can be committed by a Lambardar as such than the embezzle¬ 
ment of land revenue. I, therefore, set aside the Commissioners order, 

and, accepting the appeal, restoro the order of the Collector appointing 

Rulia Singh, Lambardar. Parties will bear their own costs. 

Appeal accepted . 
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IN THE COURT OF THE FINANCIAL, COMMISSIONER OF THE 

PUNJAB. 

_ . . Revenue 

Revision side. 

No. 46 of 1927-28. (Decided on 7-4-1928). 

'Pmmispnd. C. 


Mangl Singh 


• ■ • 

Versus 


Applicant 


Thakar Singh and others ... ••• Respondents . 

Limitation Act, S. 14 — Childless widow selling rights of occupancy— 
suit against vendee after widow’s death limitation—suit filed in Civil 
Courts within limitation—filed in Revenue Court after limitation—suit 
to be considered to be within time, 

A suit by a landlord against a vendee from a childless widow of her occu¬ 
pancy rights for possession must be brought within 12 years of the widow’s death 
Where the landlord filed such a suit in a Civil Court within the period of 
limitation, but the plaint was returned for presentation to Revenue Court and 
was presented in the latter Court after the period of limitation, held, that the 
suit must be regarded as having been filed within limitation. 

Case forwarded by the Commissioner of Jullundur. 

ORDER 

The facts are given in the judgments of the lower Courts and in the 
note ot the Commissioner, dated the 30th of January 1928, with which 
he forwarded the papers to me to exercise my powers on the revfcional 
side. The Commissioner asks me to send back the case for decision as 
to whether the plaintiffs have ever had, by their action, shown acquies¬ 
cence iti th6 sale of her occupancy rights by Mst. Rami to Mangal Singh 
defendant No. 1. I think, however, that the Commissioner has missed 
the point. Had Mst. Rami been still alive, action would certainly have 
to be taken in accordance with his recommendations, but she died 
childless on 12th April 1914. The rights of widows in land held by 
them as occupancy tenants are clearly defined in S. 59 (1) (b) of the 
Punjab Tenancy Act and they are strictly limited. As has already been 
said Mst. Rami left no child. Apparently there is no male lineal descen¬ 
dant in the male line of descent to whom the occupancy rights should 
go, and they, therefore, cease to exist. This point is not, however, 
material to the present issue. It is a principle of law that no person 
can give a better title than he has and the title given by Mst. Rami to 
Mangal Singh in 1899 could be no greater than her own title to the land : 
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so I bold that Man gal Singh ceased to be occupancy tenant from the 
date of Mst. Rami’s death on the 12th of April 1914. In the present 
case the landlords wish to eject Mangal Singh from the land in question, 
saying he is a trespasser and has been so since Mst. Rami s death. 
Limitation for such cases which Lave to be hfard by Revenue Courts, is 
admittedly 12 j ears. As has already been said Mst, Rami died on April 
12, 191 4, so limitation would expire on 12th April 1926. On 26th 
June 1925, the landlords brought a suit for possession in a Civil Court. 
The plaint was returned to them and they were told to bring it in a 
Revenue Court ; they did so on 6tn Angrst 1926, i. e. they brought the 
case to the Civil Court within limitation and brought it in a Revenue 
Court outside limitation. I consider that the Collector’s finding that 
the case should be regarded as within limitation from a Revenue Court 
point of view is correct, in view of the fact that the ease was originally 
brought in a civil Ccurt within limitation. Tt. is unreasonable to expect 
peasants and even lawyers in outlyiDg [arts of the province to know 
exactly what cases should be brought in Civil Courts and what in Revenue 
Courts. I, therefore, consider that the finding arrived at by the Assistant 
Collector, Fazilka, which was confirmed by the Collector on appeal, is 
correct, and I decline to exercise my revisional powers in the case, as 
recommended by the Commissioner. No order as to costs. Parties can 
pay their own. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision side. Revenue. 

No. 161 of 1927-28. (Decided on 29-5-1928.) 

M>lcs Irving, F. C. 

Kharak Singh ... ... • •• ••• Applicant 

Versus 

Bulanda ... ... •• ••• Bcsjwndent. 

Land Revenue Rules—Nature of- Financial Commissioner cnly to 
interpret them. 

Land Revenue Rules are issued with the approval of Government and it is 
not within the powers of the Financial Connnissioner to add anything to them 
without the approval of Government ; but he can of course interpret them and 
his interpretation is binding on Subordinate Revenue Coiuts and Officers,until 

it had been overruled by his successor. 

Lambardar— dismissal of—effect—presumption as to influence of 
dismissed Headman cn his sons and relations Land Revenue 

Rule 17. 
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There is a presumption that the disqualification of being under the influence 
of the d "missed Headman exists in the case of his sons and less strongly, m the 

case of his brothers and that in the case of more distant relations, the question 

is one for proof on the merits in each case. 

Reference made by the Commissioner, Lahore Division. 


ORDER. 

I am ?sked by the Commissioner of Lahore to give a ruling as to the 
precise meaning of the orders contained in paragraph 109 of the Excise 
Manual, namely, relating tc the exclusion of all the members of the branch 
of the family from succession to a Lambardari of a Lambardar who is 
dismissed for joining in, or concealing, illicit distillation. This order is of 
very old standing and dates, I need hardly say, frcm a time when the 
distinction between reserved and transferred subjects was not heard of. 
Excise is now a transferred subject, and I presume that the orders contained 
in the Excise Manual now have the authority of the Ministry of Agriculture. 
It is now out of place that these orders should contain instructions as to the 
action to be taken by officers serving in reserved departments with 
respect to a reserved subject. Further I doubt whether these orders ever 
had validity except es an interpretation of Land Revenue Rule No. 17 (ii) 
(b) which lays down that where a Headman has been dismissed for a serious 
offence or disqualification ,the Collector may refuse to appoint any of his 
heirs (a) whose eligibility is affected by s»’ch offence or disqualifica¬ 
tion, or (6) who may reasonably be supposed to be under the 
influence of the dismissed Headman to an undesirable extent. Land 
Revenue Rules are issued with the approval of Government, and I do not 
think it is within the powers of the Financial Commissioner to add anything 

to them without the approval of Government; but he can of course interpret 
them, and his interpretation is binding on subordinate revenue Courts and 
officers until it has been overruled by his successor. I, therefore, propose 
to regard paragraph 109 of the Excise Manual as summarising a long 
established practice of the Financial Commissioner’s interpreting Land 
Revenue Rule 17, and the ruling that I shall give must be understood 
as my interpretation of Land Revenue Rule 17. From this point 
of view I consider that the first question to be regarded is whether 
the claimant may reasonably be supposed to be under the 
influence of the dismissed Lambardar. This may fairly be 
presumed in the case of his sons and prcbably in the case 
of his brothers: but in the case of more distant relations it is a 
question of fact. The position held by the dismissed Lambardar in 
the village largely determines the question whether his cousins are under 
h’s 1Efluence - « the claimant is not excluded under this clause, there is a 
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more difficult ta9k of determining what is memt by the expression whose 
eligibility is affected by such offence or disqualification. 71 [ am disposed 
to think that it does not contribute to a decision of the question now before 
me. It probably refeis either to the case of the claimant being implicated 
in the offence or to the disqualification of an heir by debt or insufficient 
holding of land. That being so, I have nothing to add to my ruling above 
which is to the effect that there is a presumption that the disqualification 
of being under the influence of the dismissed Headman exists in the case of 
his sons and less strongly in the case of bis brothers, and that in the case 
of more distant relations the question is one for proof on the merits in eaoh 
case. 

Reference answered . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate side. Revenue. 

No. 67 of 1927-28. (Decided on 23-7-1928.) 

Craik , Fs C. 

Subeda^-Major Harchand Singh Appellant 

Versus 

Jamadar Bur Singh Respondent , 

Lambardar—appointment of—preference to be given to 
candidate—residing in Chak lambardari not to be inducement to 
retire. 

The lambardari should go to a candidate who is resident in the Chak in pre¬ 
ference to another candidate who, though senior in military service and rank, 
is still serving with a regiment and cannot therefore reside. The lambardari 
should not be used as an inducement to retire from service. 

Appeal from the order of the Commissioner of Multan. 

ORDER. 

The facts are sufficiently stated in the Commissioner’s order 
of the 19th of April, 1928, agairst which this appeal has been 
preferred. The Commissioner has, in my opinion, decided rightly 
that the Lambardaii should go to a candidate who is resident in the 
Chak, in preference to another candidate who, though senior in military 
service and rank, is still serving with a Regiment, and cannot therefore. 
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reside. Iq arriving at this decision the Commissioner has followed the 
principle laid down by Mr. Abbott in his order of the 2nd of August, 1922, 
in Revenue Appeal No, 54 of 1921-22, viz., that a Lambardari should 
net be used as an inducement to retire from service. 

In the circumstances, I am cot disposed to interfere, and I reject 
the appeal. Parties to be informed. Costs, if any, to be borne by the 
appellant. 

Appeal rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate Side. 


Revenue. 

No. 54 of 1927 _ 28. (Decided on 4-9-1928). 

Milts Irving , F. C . 


Amar Nath 

••• « • 

Versus 

Appellant 

Crown 

• • • • • • • . • 

Respondent . 

Excise Sub-Inspector- 
— transfer, if justified. 

—duping a person to make him 

an informer 


"Where an Excise Sub-Inspector went to a village and caught hold of one “ L ” 
and made him put his thumb-impression on a blank paper in order to make 
him informer by duping him, held, that his transfer was justified. 


Appeal from the order of the Commissioner of Lahore, 

ORDER. 

The story as told by the appellant is that he went accompanied by a 
pcdice constable to the notorious village of Kaleke in order “to utilize 
the services of Labh Singh by duping to make him an informer,” and in 
pursuance of this object sent for Labh Singh. He has also said in his 
previous report that he used the police constable to collect the villagers. 
The Commissioner has accepted the view of the investigating officer that 
when Labh Singh arrived, appellant tried to get him to put some pressure 
on Labh Singh, then it is inconceivable how he expected to carry out bis 
declared object of duping him to make him an informer . v One does 
not and cannot dupe a man by summoning him against his will to 
a public conclave convened by a policeman, nor would an informer 
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obtained in such a public way be of the slightest use. If I believed 
appellant’s statement tbat he sent for Labh Singh to make him 
an informer, I should feel bound to remove him from the service as an 

hopeless fool. 

I then have to seek for some object for sending for Labh Singh. 
Three witnessess have retracted previous statements that appellant tried 
to make Labh Sing put bis thumb impression : the constable also denies 
this aDd so does a witness Ghulam Muhammad: some of them repeat the 
silly statement that appellant asked Labh Singh publicly to entrap Raje 
Singh—a statement which I repeat if true would require appellant’s removal 
as hopelessly incompetent. On the other hand. Baghal Singh supports the 
story as do Labh Singh and h ; s father and a chawkidar. In the absence 
of any other credible motive for calling for Labh Singh this story is 
very probably true. 

In any case appelant by going to the villago with a police constable (a) 
disobeyed the orders of his superior officer to proceed quietly and (b) 
acted in a manner not justified by his powers to investigate (there being 
no offence reported) (c) acted in a manner onlv comprehensible in one of 
two suppositions—hopeless ignorance of the just principles of investigation 
or an attempt to put pressure on Labh Singh. 

I give him credit for thinking that it was within his duty and powers 
to bring off this bluff : but it was within neither, and he must pay the 
consequences. 

I think the sentence is on the severe side, but not to the extent which 
would justify altering the Commissioner’s decision and if I had any doubts 
on the subject they would be set at rest by the gratuitious attack ap¬ 
pellant has made on the Inspector. The falsity of his charges is 
apparent from the record. The Inspector in his report of 15th 
November 1927 merely recommended his transfer. Appeal rejected. I do 
not think it necessary to hear counsel. 

Appeal rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

No. 201 of 1927-28. (Decided on 18-9-1928). 


Revenue. 


Mile8 Irving, F, (7. 


Atma Ram 


Applicant 


Crown 


Per* M3 


OLhtr side > 



Stamp Act, S. 33 
veyance—embodied in 

Registrar, 


ATMA RAM v CROWN. 33 

(1) ^deed of compromise amounting to con- 
decree—requires to be stampsd— duty of 


though b \ compromise which IS a conveyance at the time it is written, 

decree ^n ° ” q " re ^'^ratton after it had been embodied in the 

reetstraHnn f e4UU ' e l b6 8tam P ed and the fa ct that it does not require 
egtstrataon does not excuse a Registrar of bis duties under S. 33 ( 1 ) of 

it u “ Imp0 “ ndi “* ifc ’ if ik is P roduced before him, even if 

it need. not have been so produced. 

Revision from the order of the Collector, Lahore District 


ORDER. 


The first question for decision in this case is whether the deed 
of compromise dated 28th June 1927 is a conveyance. CBhe deed 
reciies that Atma Ram plaintiff has been put in possession of certain 
immovable property end it also states that the • defendants agree to 
pay Rs. 500 and the plaintiff has a right to recover this amount by 
execution in this case. It was in consequence of this deed that a 
decree for Rs. 500 was passed against the defendants. I consider 
that rs far as the immovable property is concerned the deed actually, 
did convey the property which was permanently transferred by it to 
the plaintiff in consideration of the money for the claims which had 
been pending in the Courts. Therefore, I consider that as far ds 
the immovable property is concerned it was not included in the 
operative part of the decree. On the other hand, as stated in Privy- 
Council judgment at page 496 of Calcutta 47, the decree taken as 
a whole would include the agreement. It is, therefore, quite possible 
from the point of view of the Registration Aet that the decree em¬ 
bodying the whole of the compromise does not require registration. 


This is, however, not the question before me. Let it be granted 
that the decree would have been admissible in evidence of the whole 
o t e transaction without registration, it, nevertheless, remains 
fact that the deed of compromise at the time it was writ^ ! 
conveyance and as such even if it ceased to require registration after 

?he 1 act e 6 t n har b0died ; D ^ * «>• stLpeT 

U n ■ 1 ° 8trnmenfc doe8 not require registration does not 

• ° 8 ' S ^ b ' S dutdes under section 33 (l) of the Sta 
Act from impounding ifc if if * u t , . ne ^tamp 

. , , 8 i it is produced before him even if it need 

not have been so produced , 1 nO0 d 

. u • . proaucea * Parfchermore, although the deed need nof 

have beea registered 'after the decree, itBhrald h „, b J 

presentation t. th. Oenrt. See pn 8 e 1076 of WoodroT "ij 
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Amir Ali’s Commentary on Civil Procedure Code—the compromise 
ought to be carried cut by proper deeds. This point, however, is 
not material. 1, therefore, find that as regards the immovable property 
the compromise deed has rightly been charged with stanlp duty as 

a conveyance. 

The next point is whether the penalty is excessive. I see no 
reason to interfere in this matter. 

Finally, it is to be decided from whom the penalty , is to be 
levied. Under section 29 (c) of the Stamp Act orders originally were, 
in the first instinc\ issued to two parties to pay half and half, hut 
when the defendants refuse !, the whole was levied from the plaintiff 
alone. In the absence of an agreement to the contrary, section 29 (c) 
of tbe Act says that in the case of a conveyance the stamp duty 
is to be paid by the grantee. 

For the above reasons I reject the application. 

\ 

Application rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate. Revenue. 

No. 59 of 1927-28. (Decided on 25-9-1928). 


Miles Irving , F % O. 
Gbulam Mohammad and others 

Versus 


Appellants 


SaIjArat and others Respondents . 

Punjab Land Revenue Act, S. 117—question of title which court 
to decide. ' 

Held, that as regards wlibtlier a question of title should be decided by the 
Revenue Officer himself or whether parties should be referred to a Civil Court, 
no legal question arises, but the Revenue Officer, if he decides the case, will be 

acting in all respects as a Civil Court. 

•' 

• Appeal from the order of the Commissioner of Multan DitiBiOn. 

ORDER. 


On the question of limitation I CtceifleT 
«xerois«d ft right discretion. 


that tbe CtSmtoirttWc r 
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As regards whether-a question of title should be decided by the 

Revenue Officer himself or whether parties should be referred to a Civil 

Court no legal question arises, The Revenue Officer, if he decides the 

case, will be acting in all respects as a Civil Court. The question is one 

to be decided on the lines laid in Stan ling Order 28, which are based 

largely on the bona fiie character of the application for partition. I 

consider that in this case the Commissioner was right in ordering the 

Collector to decide any question of title that might arise. I do not 

consider that his order, which,, relates certain facts and tentatively 

draws conclusions from them, which it expressly does not say are 
absolute, prejudges the case. 

I reject the appeal in Upline. 


_ Appeal rejected . 

IN THE COURT OE THE FINANCIAL COMMISSIONER OF THE 

PUNJAB, 


Appellate. 


No, 65 of 1927-28. (Decided on 25-9-1928). 
Miles Irving and Crailc , F. Cs. 

Mirza Nasir Ali Beg 


Versus 


Revenue. 


Appellant 


Injdar Sain 


.*« Respondent . 


Appeal—competency of—mere removal of name from candidates* 
list—not tantamount to refusal to promote—selection of a Head 
Treasury Clerk—if comes under rules. 


The maintenance of a list of candidates is merely a matter of administrative 
convenience, and the removal of a name from such a list is not an order 
against which an appeal lies under the Classilication Rules, except in a case in 
which it might be regarded as tantamount to a refusal of promotion. This does 
not apply to selection as a Head Treasury Clerk, 

ORDER. 

Milts living, F. C,—The maintenance of a list of candidates is 
merely a matter of administrative convenience, and the removal of 
name from sucii a list is not au order against which an appeal lies under 
the Classification Rules except iu a case in which it might be regarded as 
tantamount to a refusal of promotion. This does not apply to £ election as 
a Head Treasury Clerk. The appeal is, therofore, rejected. 

Craikf F , C.—I concur. 

• • r I # t 

Appeal rejected , 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenae. 

No. 136 of 1927-28. (Decided on 29-9-1928). 

Miles Irving, F. C. 

Arjan Das and others ... ... . . Applicants 

Versus 

Diwan Chand and others .. .. ... Respondents , 

Punjab Tenancy Act, S. 84—revision—erroneous decision upon a 
question of law or fact—if ground for. 

To form an opinion, even if erroneous, is neither to fail to exercise 
jurisdiction nor to act with material irregularity. A Court cannot interfere 
in revision, because there has been an erroneous decision upon a question 
of law or fact. 

Revision from the order of the Commissioner of Rawalpindi 
Division, 

ORDER. 

It is suggested in the application fqr revision that the Collector 
failed to exercise the jurisdiction vested in him by law and acted 
with material irregularity in that he did not appreciate the true faofc 
patent on the reoorrd and either ignored or unnecessarily minimised 
the plaintiffs’ evidence. It should but be necessary for me to say 
that to form an opinion, even if erroneous, is Deither to fail to exercise 
Jurisdiction nor to atjt with material irregularity, A Court cannot in¬ 
terfere under section 105 because there has been an erroneous deci¬ 
sion upon a question of law or fact. I can find no suggestion that 
the decision in this case has been arrived at otherwise than in a per¬ 
fectly legal way and I decline even to oonsider whether the evidence 
has been properly appreciated. 

As to the suggestion that the oase should have been referred to 
a Civil Court, I agree that there is no doubt that the suit lay in a 
Revenue Court. I decline to interfere. 

Interference declined , 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


PUNJAB. 

Appellate. 


Revenue, 

No. 69 of 1927-28. (Decided on 

29-9-1928). 


Miles Irving , F. <7. 

Buta ~ 

• t 

Appellant 

Fergus 

Jai Ciiand ^ M 

Ml 

Respondent . 

Lambardar—appointment—change of 

religion or 

dismissal of 
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father for incompetence does not disqualify son. 

No disability attaches to a son for the appointment as Lambardar by 
reason of his father haying been dismissed for incompetence; nor can 
change of religion by such son be a ground to detract faom any hereditary 
right ; but "where there is no hereditary claim, the“fquestion of change of 
religion can be brought forward in considering whether one man is, as a 
matter of faet, fitter than another. 

Appeal from the order of the Commissioner of Lahore Division. 

ORDER. 

• Attar Singh, the founder of the village, was dismissed in 1893 
from the Lambardari as he could not collect the revenue. He was 
succeeded by Kura Mai, Brahman, who was followed by his son who 
has died without male issue. The Collector appointed Buta, son of 
Attar Singh. Jai Chand, son-in-law of the last lambardar, appealed. 

The Commissioner, while not satisfied that Jai Chand was suitable, 
accepted the appeal so far as it related to the appointment of 

Buta. 

His grounds are : 

(a) that Attar Singh was dismissed and 

( b ) that Buta has changed his religion and became a Muhammadan, 

whereas all the other proprietors are Hindus. I do not 
think that the first ground is meant to be very seriously 
taken, as the Commissioner has ordered the claima of another 
son of Attar Singh to be considered, It is clear to mv 
mind that no disability attaches to either son of Altar 
Singh by reason of their father having been dismissed for 
incompetence in 1894. 

The ground of change of religion cannot apply to detract fjom 
any hereditary right—see Act 21 of 1850, Caste Disabilities Removal 
Act. Whether where there is no hereditary cipim the question of 
change of religion can be brought forward in considering whether 
one man is, as a matter of fact, fitter than another is another matter ; 
it might be possible for Collector to say “other things being equal, 
I pass you over not because you have changed your religion but 
because your neighbours dislike you for changing your religion and 
you will not in effect be useful.” But it is an argument to be used 
with great circumspection and is certainly not one for upsetting a 
Collectors order. On the other hand, I am not prepared to accept 
Butas appeal because I am not clear as regards the position of Jai 
Chand, He states that he was the Jchanadamad of the late Lambardar, 
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but does not definitely state, though he apparently implies, that he 
was th9 adopted son. If he was, th.au the question arises if he has 
not a hereditary claim. On the other hand his non-residence may b.e 
a bar. 

I therefore so far accept Buta’d appeal that I order his claim to 
be considered de novo with that of the other claimants. 

It is unnecessary to hear either party. 

Appeal accepted . 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. ‘ 

Revision Side. Revenue. 

No. 119 of 1927-28 (Decided on 29-9-1928). 

Miles Irving , F % C. 

Muhammad Yaqub ... ... ... Applicant 

Versus 


Jawaya known as Allah Jawaya ... M , Respondent. 

Punjab Tenancy Act, S. 84— revision—court not concerned with 
correctness of finding of fact—to interfere only in case of material 
irregularity or failure to do substantial justice. 

A Court of Revision i9 not concerned with the correctness of finding 
of fact. It can interfere, whether it agrees with that finding or not, 

only if there has been material irregularity in the mannor in which it has been 

% 

reached or defect of jurisdiction, or if it considers that substantial justice has 
not been done. But a finding made regularly after tho Court has applied its 
mind to it is not pc-rverse so as to justify interference because the Court of 
Revision would itself come to a contrary conclusion. 

Held further, that it is not for a Court of Revision to interfere on the 
ground that it thinks the reasoning of tho first Applelate Court is superior 
1 P. R. 1911 (Rev.), referred to. 

• • 

Revision from the order of the Commissioner of Julluadur Division, 

ORDER 

The only point in this case is that of limitation. Whether the 
suit is or is not barred by time, depends upon a question of fact: namely, 
whether plaintiff wa3 or was not in possession in a certain Inrvesh 
I am not as a court of rovisior concerned with the correctness of 

the findiug on that fact: whether I agree with it or not I oan only 

% % 

interfere if I find th^t .there has been r Tl matjer^al. Regularity ia the 
manner in which it has been' reached, Now, the onus was in the lewor 
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Court rightly laid on tha plaintiff io prove that kis case was within 
limitation : an! there is no indication either in the grounds of revision 
nor in the judgments of the three lower courts of any irregularity 
small or great in the proceedings. It is suggested in Mahan Singh v. 
Narain Singh (l) that even in the absence of lack cf jurisdiction or 

material irregularity interference might be justified in circumstances of 
an altogether exceptional nature if there was absolute perversity in the 
finding or serious misapplication of the law of evidence This was by 
wpy of an obiter dictum as the Financial Commissioner did not inter¬ 
fere in that case. As an abstract proposition I am not concerned 
to deny it, as serious misapplication of the law of evidence might 
amount to a material irregularity, and it v is not possible to say that 
there could not arise a case of perversity so flagrant as to justify 
the Financial Commissioner in stepping beyond the limits imposed on 
him by law. But a finding made regularly and alter the court has 
applied its mind to it i3 not perverse because the court of revision 
would itself come to a contrary conclusion. Another suggestion that has 
been drawn from the rulings of my predecessors is that in the absence 
of lack of jurisdiction or material irregularity, a-court of revision can 
interfere if it considers that substantial justice has not been done. 
Now it has been several-times ruled that unless there has been a failure 
to do substantial justice the Financial Commissioner need not interfere 
even if there has been irregularity, but that is quite another matter, and 
I know of r.o case in which there has been interference to secure sub¬ 
stantial justice when there has been no defect of jurisdiction and no 
material irregularity. 

Now in this case the second Appellate Court after applying its mind 
to the case has formed certain conclusions from the evidence which are 
in agreement with those of the trial court and in disagreement with 
those of the first Appellate Court. It is not for a court of revision 
to interfere on the ground that it thinks the reasoning of the first 
Appellate Court superior. I, therefore, decline to interfere. 


Revision rejected. 


(1) I. P. R. 1944 (Rev.) 


r pta tfsiy 

•„ ** M ‘PTf A i 

—MV<2 ** 
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IN THE COURT OF TBS FINANCIAL COMMISSIONER OF THE 

PUNJA B. 

Revision Side. Revenue, 

No. 110 of 1927-28. (Decided on 1-10-1928). 

Miles IrvinQ y C, 

Sheikh Imam-ud-Din ... .. ... Applicant 

Versus 

Fazal Karim and others .. ... ... Other side. 

Punjab Tenancy Act, S. 88—Civil P, C* f 5. 151 —appealable orders- 
use of S. 151 does not affect appealability. 

An order which is of itself appealable does not cease to be so because S. 161 
has been used. A. I. R. 1927 Cal. 807 referred to. 

Punjab Tenancy Act, S, 84—revision—refusal to extend. period 
of limitation—interference. 

Where a trial court refused to extend the period of limitation : held, that it 
did not act either illegally or with irregularity, as a matter of fact its action was 
ki accordance with the rulings. 

Civil P, C., S. 151—Scope. 

Held, that S. 151 oannot be invoked to help a party who has a remedy 
provided by law and has neglected to avail himself of ft. 

Revision from the order of the Commissioner of Rawalpindi Division. 

ORDER. 

The order of the trial oourfc whioh has been restored is in effect a 
refusal to use the provisions of section 151, C, P. C. to restore a case whioh 
had been dismissed in default, when the application for restoration was 
not made in a valid form until after the period of limitation had elapsed. 

The case was dismissed in default on a gazetted holiday and the first 
Appellate Court thought that the order was thereby null and void. He 
therefore, by an exercise of section 151, restored flie case in spite of the 
period of limitation having expired. The second Appellate Court has upheld 
the trial court’s decision. 

Now had the order been null and void the question of limitation would 
not have arisen. Limitation cannot run from what does not exist and the 
error could have been attached at the root by sending the 
case on revision to guard the order. But it is not null and 
void as Seotion 102 of the Tenancy Act shows but was at 
the most an errotf, and section 151 oannot be invoked to help a party who 
has a remedy provided by law and has neglected to avail himself of it. 1 
need therefore not oonsider the foot that the order was passod on a holiday. 
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m ay say ini passing that it wa 3 known ia ample time that it had been 
passed, and the delay m applying for restoration was due to tho absonce of 

apower of attorney as to whieh the provisions ° f Act XXII of 1926 are 

Now as regards the ord«r of the fcriol • , 

o- -" ™,°r. ZTIZ 

*1:71:1 *z:i:r d — 

dance with the rulings. ” W 8 m acc0r - 

Then comes the question of the ardor of iu * . 

*-* ll ! lh * ! *« -»» ^ 

is argued that the aeeon ] onnAli n .. , , 3C 10r! lol, and it 

• • 1 PpeJluj Court, could not revise this order This 

is a misunderstanding. An order, which is, of itself appealable , 

cease to bo so because Section 151 has b»ea used Oh* • ’ n0fc 

? a ‘fr m ’ ,f tb * £ *rz; 

it, would have do en appealable, but, because, it was barred, the order hero 
unappealable. There is, therefore, a second appeal against tho Collap^ 0 * 
”«h« Order o, r.tu.iug to rootor,\L “la" ' ‘ 

It follow.- than that th.r. hoa bum uo illegality or m.t.ri.l irwegularity 
a-d I am debarred by Siclioa 115 Irom coo.M.riug the equities J rh.' 
case m the absence of auoh irregularity or illegality. 

Revision refused. 

IN THE COURT OE THE FINANCIAL COMMISSIOxNER OF THE 

PUNJAB. 

Revision Side 


Alst, Kimon 


JlWAN 


No. 188 of 1927-28. (Decided on 19-10-1928) 

Crai/c , F. C. 

Versus 


Revenue 


Applicant 


o . , „ Respondent. 

run jab Lolonisation of Lands Act— ^ 9 \ .1 r 

will mother succeeding son-acquisition of occupancy 

to mother—to be regulated by S. 21 (a). ° * succession 

Ou the death of a tenant, land was mutated in favour of his mother » u g. 

acquired oc-upaney rights. On her death held that it was a cat of S- h 

allotment in her favour and that succession must be regulated by S. 2 (a) 0 f lt 

(1) A. I. R. 1927 Cal. 867. {} of Acfc 



42 


PUNJAB CASE-LAW, PART C, [1928], 

V of 1012 and that her issue, namely, her daughters are entitled to succeed in 

preference to collaterals of her son. 

139 P. R. 1916 ; 6 L, 134 ref. 

Case forwarded by the Commissioner of Multan. 

ORDER 

This case has been referred by the Commissioner of the Multan 
Division under S. 16 (3) of the Land Revenue Act. The facts appear 
sufficiently from the Commissioner's order of reference, dated 26th o 
May 1928. Iu that order the Commissioner has taken the view that the 
order of the Colonization Officer passed on the 25th of April, 1898, on the 
death of the original tauant, Earim Bakbsb, amounted to a fresh allotment 
Of the land to Mst. Gohri, the mother of Karim Bakhsh. It follows from 
this, according to Commissioner, that Mst. Gohri must be regarded as 
the tenant to whom the tenancy had been first allotted, and that on er 

death the succession devolves under S. 21 (a) of Act V of 191 on 8 

successor nominated by the Collector from the issue of Mst. Gohri. 13 

admitted that Mst. Gohri acquired occupancy rights on the 80th 

1898 and remained in possession till her death in February, 
According to the view taken by the Commissioner, her daughters, the 
present petitioners, are entitled to succeed to their mother as the land 

was the self-acquired property of the deceased. 

In support of this view Counsel for the petitioners has cited Sewa 
Singh v. Mst. Bholi (l) Narain Singh v. Mst. Sada Kaur (2). 

On behalf of the respondent, Jiwan, who is the nearest male agnate 
(father’s brother) of the original grantee, Karim Bakhsh, it is argued that 
as the time of Karim Bakhsh’s death, succession should have been governed 
by the ordinary Customary Law, as Act Ilf of 1893, which was in force 
at that time but which was repealed by S. 2 of Act V of 1912, 1 no 
provide for cases of inheritance, and S. 59 of the Punjab Tenancy Act 
also did not apply, as Karim Bakhsh had not acquired occupancy rights. 
Counsel for respondent argues that the intention of the Colonization 
Officer’s order of the 25th of April, 1898, was merely to regulate he 
succession according to the ordinary Customary Law. under which, in e 
absence of any issue of the deceased, a mother succeeds to a me 
interest iu the estate in preference to male agnates of the aecec.sei . 

The actual wording of the Colonization Officer’s order of the 
26th of April, 1898, was es follows : “ Mutation is sanctioned in 

favour of Mussammot Gohii, mother of the deceased, foi her^life. 
The Commissioner lakes the view that the words : lor her life were 

( 1 ) 129 P. R. 1916. 

( 2 ) I, L. R. 6 Lab 134. 
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redundant and not justified by any law or rule on the subject, and 
that the order must be read as an order allotting the land de novo 
to Mussammat Gohri. 

Counsel for respondent has als*> pointed out that in 1919 Mussam¬ 
mat Gohri applied for sanction to acquire proprietary rights in the 
land and deposited the necessary sum of money. The Collector, 
however, rejected her application by an order of the 5th of Septem¬ 
ber, 1919, which read as follows; “I do not allow acquisition of 
proprietary rights as this would prejudice the rights of the collaterals 
( warisan-t-bazgashi).' 1 

lb is further contended that Mussammat Gohri would not have 
been allowed to succeed, but for the fact that she was the mother 
of the original grantee, and that, therefore, the order of April, 1898, 
must be regarded as an order sanctioning an inheritance, and not 
as an order freshly allotting the land. It is, however, significant 
that counsel for respondent explicitly admitted in the course of his 
argument that Government could, had it so desired, have resumed 
the grant on Karim Bakhsh’s death. 

Counsel for respondent argues that the cas9 oan bo distinguished 
from the present case, as in that case the widow, who had acquired 
occupancy rights in 1905, was permitted by Government to gift those 
rights to her daughters es provided by Section 8 of Act III of 1893. 
That Act, as already noted, was repealed by Act V>of 1912. Counsel 
has also argued that case No. 129 of 1916, can be distinguished from 
the present case, as in that case the widow had acquired full pro¬ 
prietary rights in the laud. I am, however, unable to see that this 
distinction is material. 

On the whole, I am of opinion that the Commissioner has taken 
the correct view of the case, and that when the land was mutated 
in favour of Mussammat Gohri in April, 1898. it was, in fact, a 
case of a fresh allotment in her favour. It is true that the allotment 
would probably not have been made had she not been the mother 
of the original grantee. But the original grantee was a tenant-at- 
will of Government and as admitted by counsel for respondent, Govern¬ 
ment had full power to resume the grauc altogether and could have 
regranted it to some person altogether unconuected with Karim Bakhsh, 
In these circumstances, the grant to Mussammat Gohri was, in my opinion, 
an entirely fresh allotment, and it follows that, on Mussammat Gohri’s 
death, the succession must be regulated by Section 21 (a) of Act V 
of 1912, her issues namely her two daughters, Kimou and Himon, 
being entitled to succeed. 

Judgment announced to the parties. No order as to c&sts. 

Order Accordingly 
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IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

A PP eIlat0 Revenue. 

No. 15 cf 1928-29. (Decided on 25. 10. 1928). 

CrciiJc , F, C, 

Captain Sawan Singh and anothor Appellant 

Versus 


Mat. Prem Kadr 


Respondents 


Crown lands— grznt cf— proprietary righis to a widow of the 
last incumbent—subsequent resiling therefrom is unjustified. 


"Where the Deputy Commissioner, acting not as a revenue Court or revenue 
officer, but as the agent of the Government in its capacity of landlord, granted 
permission to acquiro proprietary rights in certain squares of lands to the widow 
of the last incumbent Oioldcr) of the same and the widow deposited the neces¬ 
sary sum in the treasmy in pursuance of the said order, held that the contract 
being completed by the said deposit, the Deputy Commissioner could not resile 
from it subsequently, merely because, certain facts came to his knowledge which 
were not within his knowledge when lie agreed to the contract. 

fii) Punjab Tenancy Act, S 80--orders passed in executive 
proceedings—right to interfere on appeal. 

Held it was doubtful whether the F.C. could interfere on appeal with orders 
passed by the C ommissioner, 


Appeal from the order of the Commissioner of Multan Division. 

ORDER. 


The facta of this dispute are fully stated in the order of the Deputy 
Commissioner, dated the 30th of November, 1927. I consider that the 
Commissioner has taken the oorrect view in his appel'ate order of the 81st 
of July, 1923. By his order of the 27th of July, 1927. Mr. Mitchell per¬ 
mitted Mst. Prem Kaur to acquiro proprietary rights in her holding and 


it appears that the trarsaetion of acquiring proprietary rights was actually 
competed on the first of August, 1927, when Mst. Prem Kaur deposited the 
neoossary sutn in the treasury. Iu giving permission to acquire proprie¬ 
tary rights, the Deputy Commissioner, as pointed out in Mr. Mitchell's 
order of the 30th of November, 1927, acted not as a revenue Court or as a 
revenue officer but as the agent of Government in its capaoity of landlord. 
As agent to Government, he rvas party to a contract whioh was completed 
by the payment into the treasury on the fiist of August, 1927 ; and I con¬ 
sider that the Commissioner was right in holding that he oould not resile 
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from that contract bo cause, subsequently, certain facts came to his know¬ 
ledge which were not within his knowledge when h© agreed to the 
contract. 

Farther the orders of the Deputy Commissioner of the 30th of Nov¬ 
ember, and of the Commissioner of the 31st of July (1928) were, in essence, 

executive proceedings, and I doubt very much whether I have power to 
interfere as a Court of appeal. 

For these reasons I reject tho application. The parties haye their 

remedy in a Civil Court. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side r , • 

Revenue. 

No, G3 of 1927-28. (Decided on 22. 11. 1928.) 


Townsend , F. C. 


Munshi Bam 


Appellant 


Versus 


Crown e* , , 

Respondent. 

Classification Rules—Rule XVI, Appendix E-Financial H;nd 
Book No, 2 Head Vernacular Clerk—candidate. 

Hold that no appeal lies from an order, removing a person’s name from the 
list of Head Vernacular candidates or placing it at a lower place on that list 
than that to which he considers himself to be entitled, as it does not follow that 
man, whose name is on such a list, will eventually get any such appointment. 

Appeal from the order of Commissioner, Ambala Division. 

ORDER. 

In this order I dispose of nine appeals, filed by various . persons 
aggrieved by the order of the Commissioner of Ambals, either removing 
their names from the list of Head Vernacular Clerk candidates altogether, 
or placing them at a lower place on that list than that to which they 
consider themselves to be entitled. The first thing to decide is whether 
appeals lie to me in this matter. I consider that the responsibility for 
maintaining a list of suitable candidatei rests entirely with the 
Commissioner, The maintenance of such a list is merely a matter of 
administrative convenience, and the Financial Commissioners .held, on 
September 25th, 1928, in Revenue Officer’s Appeal No. 65 of 1927-28, 
that Rule XVI in appendix E to Financial Hand Book No. 2 gives no 
right of appeal in such a case, (asit does not follow that a man, whose name 
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is on the list of Head Vernacular Clerk candidates, will eventually get 
any such appointment). With this view I agree. I, therefore, hold that 
no appeal lies to me, and reject all these appeals. 

Appeal rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER, OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 67 of 1926-27. (Decided on 17. 12. 19^8) 

Townsend , F. C. 

Ilam Din .. ••• ••• ••• •• Applicant 

Versus 

Sultan Khan ... ... ... .. Other side. 

Punjab Tenancy Act, Ss. 44 and 88—order of ejectment—application 

for restitution of proceedings—-insufficient proof of—service of notice— 
Restoration should be ordered 

An order of ejectment had been passed against an exceptionally poor and 
ignorant tenant. The only proof of service of notice under S. 44 was that by 
registered post. The tenant applied for restitution of proceedings. Held under 
the circumstances that the caso should be restored. 

Revision against the order of Collector, Jhelum. 

ORDE R. 

Both heard. 

For the reasons given in the reference by Commissioner, Rawalpindi, 
dated 17-12-1928, I cancel the order of ejectment of Ilam Din, dated 
4-6-1926, and all subsequent proceedings. 

If the landlord again takes action to put S. 44, Tenancy Aot in motion, 
the Assistant Collector, 1st grade, Chakwal, must keep the matter entirely 
in his own hands, and not make it over to any Revenue Officer of 
lower grade for disposal. The tenant, Ilam Din, is an exceptionally poor 
and ignorant man, and deserves every consideration consistent with justice 

to the landlord that he can get. . . 

Revision allowed > 

Order of the Commissioner, referred to above, is as follows 

The history of this case is given iu the order of the Collector, Mr. R, 
Wilson, dated the 26th February 1928, in which it was recommended 
that the order of ejeotment, dated the 4th June 1926, be set aside and fresh 
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proceeding be ordered with due notice to the defendant. The Financial 
Commissioner ordered that the Assistant Collector's order, dated the 18th 
September 1926 be set aside. The setting aside of this order can have no 
effect on the situation, because, the retrial of the suit under S, 50 must result 
in its dismissal so long as the order of ejectment under S. 44 remains valid. 
The fairness of that order depends on whether Ilam Din had a reasonable 
opportunity of paying the rent due from him or not. I am not satisfied that 
he had, as the proceedings in the rent suit case were ex parte and so were 
the execution proceedings. The landlord is a rich man. I fiud from his 
agent's statement that it is very inconvenient for Ivm to have Ilam Din’s 
occupancy rights existing in the land in question, and it may “well be that 
the peons etc., concerned in the service of notices and in attachment 
proceedings, weie not careful to see that Ilam Diu really had notice. The 
address, given in the Postal receipt for the registered notice issued to Ilam 
Din in the original rent suit, was certainly insufficient lor purposes of service. 
The order of the Assistant Collector, dated tho 30th July 1926, rejecting 
Ilam Din’s application for restitution, appears to me to havG been irregular, 
as he did not satisfy himself that Ilam Diu had information of the decree in 
time to permit him to apply for restitution within thirty days. I recommend 
that this order and all subsequent orders be set aside and that the appli¬ 
cation for restitution of the rent suit be determined afresh. Both parties 
wish to appear before the Financial C Jsn.nmiouar. (I note that Ilam Din’s 
counsel has taken up this ca^e entirely out of charity and his engagement 
does not argue the possession of means by Ilam Dm who appears to be 
practically destitute). Accordingly, I submit the file to the Financial 
Commissioner with a recommendation that the order of the Assistant Collec¬ 
tor, dated the 30th July 1926, rejecting Ilam Din’s application for restitution 
of the suit be set aside anl that all subsequent orders be cancelled. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue, 

No, 5 of 1927-28. (Decided on 20-1-1928). 

Craik , F. C. 

Surain Singh Appellant 

Versus 

Mengh Singh Respondent , 

Lambardar—creation of new post—promising of post to a person 

enlisting in army— rewarding of the person—if justified. 

Where a younger brother joined the‘army on a promise by his father that 
he would succeed to Lambardari in preference to his elder brother, held, that 
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tho father had no power to give such promise and the creation of a new post ig 
not the way to reward person for his patriotic action. 

Appeal from the order of the Commissioner of Multan. 

ORDER. (23rd January , 1928). 

This is an appeal against the sanc f ion accorded by the Commissioner 

of the Multan Division on, under Land Revenue Rule 14, to the creation 

of an additional Lambardari in village No. 257 R.B., in the Lyallpur 

District. The sanction was conveyed in the Commissioner’s Letter to the 
Deputy Commissioner, No. XVI11-26 D., dated the 2nd of August 1927. 

The circumstances in which the Deputy Commissioner proposed an 
increase in the number of Lambardars are stated in his letter to the 

Commissioner, No. 271, dated the 2nd of June, 1927. Wasawa Singh, the 
father of both parties, filed an application some years before his death, stating 
that his younger son, the respondent Mengh Singh, had enlisted in the 
army during the War on the promise that he should succeed to the 
Lambardari in preference to his elder brother, the appellant Surain Singh. 
This application was made about the time when Mengh Singh enlisted in 
the 1st-19th Punjabis. This was on the 15th of January 1915. His 
discharge certificate, which I have seen, is to the effect that he served in 
that unit for about one year and two months and. bore a good character. 
Shortly before his death, which apparently occurred in October, 1926, 
Wasawa Singh appears to have repented of his promise to Me.igk Singh, 
and stated that he desired the elder soil, Surain Singh, to succeed him. The 
Deputy Commissioner admitted in his letter of 2nd of June, 1927, that 
Surain Singh was the only son legally entitled to succeed, but added that 
it seemed clear that the younger son was persuaded to enlist on being 
given promise, to which the elder brother very likely assented, that he 
should succeed to the Lambardari . 

The area of the Kamboh's patti in this village is 56 squares, of 
which 35^ are iu the patti of the deceased Wasawa Singh and 20£ in the 
patti of another Kamboh Lambardar. The land revenue and abiana of 
Wasawa Singh’s patti is Rs, 13,178 and that of the other patti Rs. 7,495. 
The Deputy Commissioner pointed out that if Wasawa Singh’s patti was 
divided into two, the demand for each patti would be about equal to that of 
the other Kamboh Lambardar s patti. On these facts he concluded that 
apart from the special features of the case (tho reference here being to the 
promise given to Mengh Singh) there seemed to be justification for an 
additional Lambardar . This proposal was, as already stated, sanctioned 
by the Commissioner, in his letter of the 2nd of August, 1927, 

Mr. Anant Ram Khosla for the appellant has pointed out that neither 
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the Commissioner nor the Collector gave his client any opportunity to show 

cause against the creation of a new Lambardari. In this connection 
Anant Ram alluded to the judgment of Mr. Casson in case No. 36 (Re¬ 
venue) of 1921-22, Amar Singh v. Harnam Sinyh (l), which indicated that 
in such cases opportunity to show cause should be given. Counsel alleged 
that if opportunity had been given, his client would have been able to prove 
that he also volunteered for enlistment but was rejected by the Recruiting 
Officer, and also that the majority of the owners of the patti are against 
the creation of a new Lambardari. It is admitted that the pachotra of 
Wasawa Singh's Lambardari is Rs. 491 per annum, and counsel pointed 
out that the division of this pachotra and of the Lambardari square into 
two portions would very seriously affect the financial position of his client. 

For the respondent Mr. Sleem has stated that as regards opportunity 
for showing cause the matter was entirely in the discretion of the Revenue 
Authorities. He admits that Wasawa Singh’s promise that the younger 
brother should succeed to the Lambardari was not legally binding on the 
Revenue Authorities, but that there is no real administrative objection to 
giving effect to that promise. Mengh Singh enlisted at the time when 
recruits were difficult to obtain, and it is only fair that he should be reward- 
ed for his patriotic action. 

In my opinion little importance need be given to the promise given by 

Wasawa Singh to his younger son that he would succeed in the Lambar¬ 
dari. Wasawa Singh was not empowered to make any such promise, and 
I have no doubt that Mengh Singh understood this perfectly well. In any 
case, before his death Wasawa Singh stated in writing that he desired his 
elder son to succeed, although at that time his younger brother was acting 
as Sarbrah . On administrative grounds I can see no good reason for the 
creation of a new post. Neither the area nor the pachotra attached to the 
existing post is excessive, and its sub-division into two would cause a 
serious loss to the appellant and would probably create lasting ill-will 

between the two brothers. Mengh Singh no doubt deserves credit for his 

patriotic action in enlisting in the army, but the proper way to reward his 

action is not the creation of an additional lambardari at the expense of his 
elder brother. * 

For these reasons I accept the appeal, and set aside the order of the 

Commissioner, dated the 2nd of August, 1927, sanctioning the appointment 

of an additional Lambardari. Respondents will bear the costs of this 
appeal. 

Announced to the parties. 


Appeal accepted . 
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LAHORE HIGH COURT. 

Appellate. Civil, 

No. 597 of 1927. (Decided on 8-2-1928). 

Tek Chnnd and Dhide , JJ. 

Mulraj Appellant 

Versus 

Indar Singh and others Respondents. 

Punjab Alienation of Land Act, S. 11—lease for twenty years— 
option given to tenant to remain afterwards—validity. 

"Where lease was in the first instance only for a period of twenty j'ears, 

• • • • • * % 

held, that the mere fact that the lease-deed gave option to the tenant to remain 
in occupation afterwards on certain conditions cannot ipso facto convert it into 
a lease for a longer period and that such a lease does not contravene the provi¬ 
sions of Land Alienation Act. 

Landlord and tenant—contumacious holding over —more than 
double rent claimed—whether excessive—Contract Act, S.74, 

Where a tenant contumaciously holds over the land leased out to him for 
building purposes at an annual rent of Rs. 1G, in spite of a notice to vacate the 
land and the land is situated in the midst of a flourishing mandi, held, that rent 
decreed at the rate of Rs. 100 per annum was not excessive. 33 P. R. 1898 and 
6 P. R. 1904 referred to. 

Second appeal from the decree of District Judge, Ludhiana. 

Appellant :—by Mr. Jagan Nath Aggarwal. 

Respondents : — by Mr. Fakir Chaud. 

JUDGMENT. 

Bhide, J — On the 11th January 1924,Benarsi Das, a Khatri, (father of 
defendant No. 1 and brother of defendant No, 2) took on lease two biswas 
and 5 biswansis of land from Kahn Singh, father of plaintiff. The land 
was admittedly agricultural at the time, though it was leased for building 
purposes. The lease purported to be for a period of 20 years at an annual 
rental of Rs. 16, but contained a clause giving the tenant option to conti¬ 
nue in occupation after the expiry of that period on the same rent. This 
condition is now the chief bone of contention between the parties and ran as 
follows :— 

“Agar muzari’ ba’d bist sal ayanda ko arazi apne qabze men 
rakhna chahega to is shara lagan se hasab razamandi malik rakhunga.” 

At the time of mutation the Collector cancelled this condition as 
contravening the provisions of the Punjab Land Alienation Act, as no 
lease for agricultural land (for a period of over twenty years) by a member 
of an agricultural tribe in favour of a uon-agriculurist is permissible 
under that \ct. After the expiry of the period of twenty years the lambar- 
dar gave notice to the defendants to vacate the land but as they failed 
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to comply with the terms of the notice he .instituted the present suit for 
ejectment and damages for contumacious holding over at the rate of Rs. 2 
per diem. Defendant No. 2 who contested the suit pleaded that by virtue 
of the condition noted above he was not liable to be ejected, that 
the Collector had no authority to cancel the condition, and that, in any 
case, the plaintiff was estopped by his conduct from asking for ejectment 
inasmuch as he permitted valuable buildings to be erected on the land. 

The trial Court upheld these contentions and dismissed the suit. 

On appeal the learned District Judge disagreed with the trial Court 
and granted a decree for ejectment and also for damages at the rate of 
Rs. 100 per annum. From this decision defendant No. 2 has filed a second 
appeal. 

The only points urged on behalf of the appellant before us were (/) 
that the Collector's action in cancelling the condition in the lease quoted 
above was ultra vires , that the condition was still binding on the parties 
and that the defendants were, therefore, not liable to ejectment ; 

(it) that the amount of damages awarded is excessive. 

As regards the fir3t point, the contention that the Collector had no 
power to cancel the condition in the lease referred to above, appears to me 
to be sound. The lease was in the first instance only for a period of twenty 
years and the mere fact that option was given to the tenant to remain in 
occupation thereafter, if he chose to do so, on certain' conditions could not 
ipso facto convert it into a lease for a longer period (vide,zn£er alia , Boyd , v. 
Kreig) (l), But assuming this condition to be binding on the parties, it does 
not appear to me to support the appellant’s contention that he is not liable 
to be ejected. According to the plain interpretation of the language used— 
hasab razamandi malik”, the tenants could only continue in occupation with 
the consent oi the landlord. It was argued that these words merely recited 
that the consent of the landlord had been obtained and were equivalent to 
according to the consent of the landlord already obtained.’' This inter¬ 
pretation seems to me to be a very far-fetched one. If the consent of the 
landlord was not needed for further occupation there was no point in insert¬ 
ing these words at all in the condition. The trial Court remarked that as 
the rent for the subsequent period of occupation had been fixed there was 
nothing left for which the consent of the landlord could be necessary. But 
there might be, obviously, other conditions of the tenancy, e.g. period of 
further occupation, etc., for which landlordVconsent would be essential. The 
land had been leased for building purposes, and it cannot be assumed, in the 
absence of any clear recital in the lease to that effect, that the landlord in¬ 
tended to allow the tenant to remain in permanent occupation at the trifl¬ 
ing rent of Rs. 16 per annum. The mere fact that valuable buildings were 
allowed to be constructed on the land cannot be taken as any indication of 
the intention of the parties. 

(1) 17 Cal. 548. 
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to create a permanent tenancy, as it was clearly provided in the lease itself 
that, in the event of ejectment, the tenant was to remove the materials of 
the buildings. The decree for ejectment passed by the learned District 
Judge appears to me to be amply justified by the terms of the lease. 

As regards damages, the learned District Judge has fixed them at 
Rs. 100 per annum. It was argued that tie rent for ‘‘contumacious bolding 
over should not have exceeded Rs, 32 per annum, i.e. double the rent re¬ 
served by the lease. Gavga Ram v. A1st. Shiv Devi (2) and Pirbhu Dial v. 
Ram Chand (3) were cited as authorities. But these authorities do not lay 
down any such hard ard fast rule. It was remaiked in the latter ruling 
that double the rent may sometimes be taken as a fitting standard, but that, 
in considering what sum should be allowed for use and occupation, or for 
damages for contumacious holding over, the whole circumstances of the 
tenancy and the sufficiency in point of time of the notice may properly be 
taken into ccrsidcralici — (vic’e 1 irllv I ial v. Ram Chand) (3). In the 
present instance, notice was given on 27th June 1923, i. e. about six months 
before the expiry of the period of the lease, and yet the defendants failed 

to vacate the land even up to the 6th February, 1926, when the present 

suit was instituted. After the expiry of the period of the lease the defendants 

appear to have had no legal justification for remaining in occupation of the 

land aDd seem to have done so merely on account of the substantial income 

they were deriving from the buildings which are now’ situated apparently 

in the midst of the flourshing Mandi. The plaintiff has produced evidence 

to the effect that the land in dispute would now fetch a rent of Rs. 700 to 

Rs. 1,000 per annum which stands unrebutted. Although this may be an 

exaggerated estimate cf the rent, the amount fixed by the learned District 

Judge at Rs. 100 per annum does not appear to be excessive for a building 
site situated in a Mandi. 

I would accordingly dismiss the appeal with costs. The defendants 

are given a further period of three months from this date to remove the 
materials of the building. 

Tek Chand J,—I concur. 


Appeal dismissed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate. 

No. 63 of 1927-28. (Decided on 22-11-1923) 


Revenue. 


Munshi Ram 


Townsend , F. C. 
Versus 


Appellant 


Crown Respondent. 

Appeal—head vernacular clerk candidate—removal from the list 
of—rule XVI, Appendix E to Financial Hand Book No. 2. 


(2) 30 P.R. 1898 

(3) 5 P.R. 1904 
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Held, that the responsibility for maintaining a list of suitable Head Verna¬ 
cular Clerk candidates rests entirely with the Commissioner, the maintenance 
of such a list being a matter of administrative convenience, and that rule XVI 
in Appendix E to Financial Hand Book No. 2 gives no right of appaal from the 
order removing the name of a candidate from the list or placing him at a lower 
place on that list. 

Appeal from the order of the Commissioner, Ambala Division. 

ORDER. 

In this order I dispose of nine appeals filed by various persons 
aggrieved by the order cf the Commissioner of Ambala, either 
removing their names from the list of Head Vernacular 
Clerk candidates altogether, or placing them at a lower place 
on that list than to which they consider themselves to be entitled. 
The first thing to decide is whether appeals lie to me in this matter. 
I consider that the responsibility for maintaining a list of suitable candi¬ 
dates rests entirely with the Commissioner. The maintenance of such 
a list is merely a matter of administrative convenience and the Financial 
Commissioners held on September 25th, 1928, in Mirza Nctsir Ali Beg v. 
Indvr Sain (l) that rule XVI in Appendix E to Financial Hand Book 
No. 2 gives no right cf appeal in such a case (as it does not follow 
that a man whose name is on the list of Head Vernacular Clerk can¬ 
didates will eventually get any such appointment). With this view I 

agree. I, therefore, hold that no appeal lies to me and reject all these 
appeals. 

Appeal rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Appellate Side. Revenue. 

No. 15 of 1927-28. (Decided on 2-2-1928.) 

Miles Irving, F. (7. 


Kalyan Singh Appellant 

Versus 

Haidar Respondent , 

Zaildar—appointment by Collectors to be upheld—good service 
as Sufedposh to be given weight—duty of Appellate Courts. 

Appointments made to the post of Zaildar or Sufedposh by Collectors should, 
as ar as possible, be upheld on appeal both because the local officer is presumed 
o ave etter knowledge of the merits of the respective candidates for the 
appointment and also because it is most undesirable to encourage appeals 
against orders in this class of cases. Good service as a Sufedposh is to be given 
greater weight in considering personal services and the Sufedposh should be 
appointe when other things are equal or nearly equal ; but this principle is 
su ject to the general rule that the Collector's decision ought not to be upset, 
t is very desirable that Appellate Courts in Zaildari cases should, before calling 
(1‘ 1 P.R. 1S28 (3rd Quarter) : 1928 P.C.L. 85 (Rev.) 



54 PUNJAB CASE-LAW, PART C. [1928.] 

a counsel, apply their mind to the case ; and it they feel no doubt in the 
matter, save the parties the burden of legal expenses. 

Appeal from the order of the Commissioner of Ambala Division. 

ORDER. 

The Collector of Rohtak appointed Kalyan Singh as Zaildar. Haidar 
appealed and the Commissioner accepted his appeal appointing him Zaildar, 

Kalyan Singh has now preferred a second appeal. Haidar is a Sufedposh 

of the sail with a satisfactory record. Kalyan Singh has the advantage 
over him in that he owns much more land and is a hindu Taga, the 
predominant tribe in the zail , and is also the nephew of the late zaildar. 
One great principle has been laid down by the Financial Commissioners 
in the past in dealing with appeals in zaildari cases which is referred to in 
the case of Badhi Ram o. Dani Ram [No. 15 of 1926-27). It is tha 
appointments made to the post of zaildar or Suftdjosh by Collectors 
should, as far as possible, be upheld on appeal both because the loca^ 
officer is presumed to have a better knowledge of the merits of the respec 
tive candidates for the appointment and also because it is moA uudesira 

lo encourage appeals against orders in this class of cases. 6 P. R- 1 > 

P. R. 1890 ; 3 P. R- 1892 ; I P. R. 1913, are old and well-known cases. 

In No. 84 of 1919-20, Sir John Maynard accepting an appeal rom a 

Commissioner’s order observed that a mere difference of opinion rega 

respective merits was not a good ground for interference w itlt t e 
of a Collector, and in 254 of 1919-20 in refusing to interfere in r ® vlS1 
he observed that it. had more than once been laid do wn that the epu > 
Commissioner’s selection of a zaildar should not be interfered with mer ® - 
on the ground that a higher authority might arrive at a di erent co 
sion regarding the relative merits of particular candidates. In ^ 
of 1922-23, Mr. King restoring the Collector’s choice obseivet, 
Collector may not have been right in his selection, but the mere 
that the Collector has not chosen the better man is not a goo reason 

the Commissioner to interfere”. But he went on to approve 
Collector’s choice on its merits. In order to ascertain how far this 

principle has been departed from, I have examined a arge num 
cases on the appellate side of the Court for the last ten years an 
the Financial Commissioner has supported the Commtssione i 

the Collector’s order in the following cases 

(1) Case 30 of 1918-19, Sir John Maynard. The candidate appoin¬ 
ted by the Collector was deeply involved in debt. 

(2) Case 26 ol 1918-19, Sir John Maynard. The Collector hadjaated 

over a candidate who had acted 14 years as ZaM«r. This eandrdate 
had more landed prope.ty and Bteater tribal influence. . 

(3) Case 33 of 1913.19. Sir John Maynard fonnd that quahfleat ons 

on lor 3 !«> an 1 5 M were equal and decided the ease en the ground th. 



KALYAN SINGH v. HAIDAR 55 

the appointment of a Hindu in a predominantly Muhammadan zail was a 
couise to be avoided if possible and distinguished P. R. 1 of 1913. 

(4) Case 37 of 1920-21. Sir Patrick Fagan upheld the Commis¬ 
sioner’s order without giving specific reasons or referring to 
P.R, 1 of 1913. The Commissioner’s decision was based chiefly on the 
giounds (a) that both zaildar and sufedposh should not be of same the tribe 
and (&) that appellant's services were superior, 

(5) Case 62 of 1921-22. Mr. King while of firming the general princi¬ 
ple of supporting the Collector’s decision reversed it because [a) it was 
impolitic to pass over certain War Services and (b) the sufedjosh should 
normally be appointed, 

(6) Case 3 of 1922-23, Mr. King. The candidate passed over by the 
Collector had been inamdar for ten years. 

(7) Case 8 of 1922-23. Mr. King while referring to the rulings 
reversed the Collector’s order passing over a man who had officiated 
for three years as zoildar and observed, “ I hold that the Commissioner 
in accepting the arguments in favour of S, M. has given convincing 
reasons for disagreeing with the order of the Collector. The Commis¬ 
sioner’s order, therefore, falls within the cited ruling’’, 

(8) Case 16 of 1924-25, Mr. Stow, The candidate passed over 
by the Collector had acted for two years and was probably his predecessor’s 
choice for the post when it fell permanent. 

(9) Case 7 of 1924-25, Ghulam Rasul v. Khushal Chaud (l). The 
Collector bad passed over the sufedposh , 

Of these cases the first presents no difficulty. There was a serious 
disqualification attaching to the Collector’s choice. Cases (3) and (4) 
present some difficulties as neither principle enunciated is supported by 
the Land Revenue Rule. The remaining six have a common feature 
namely, that the Collector’s order was reversed, when he passed over a 
man who had rendered personal serivces either as officiating in the 
appointment to be filled or as inamdar or sufedposh in the zail. I am, 
therefore, arrived at a position when I can reaffirm the position taken by 
may predecessors, namely, that normally the Collector’s choice in appoint¬ 
ing a zaildar or sufedposh should not be interfered with even though the 
appellate authority thinks that his choice is not the best. I am further 
a le.to reinforce this view by saying that apart from any question of 
positive disqualification attaching to the candidate chosen by the Collector, 
or legal defect in his order, there is besides two unsupported cases, no 
recent authority for reversing his decision except on the ground that a 
.rival has shown approved service as acting in the appointment to be filled 
or if the appointment is a zaildar as inamdar or sufedvosh. 
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It remains to decide to what extent service as innmdnr justifies over¬ 
ruling the Collector. I have shown that such service has been the 
ratio decidendi in overruling the Collector, in ths cases (62 of 1921-22, 3 and 
7 of 1924-25, (l). On the other hand in none of these cases was this 
the sole ground and in 15 of 1926 27 Mr. King to avoid overruling the 
Collector accepted the appeal and reversed the Commissioners order 
appointing the sufedposh as znildar , and on the revision side I find the 
Financial Commissioner's repeatedly refusing to interfere in favour of a 
sufedposh who has been passed over. Sir John Maynard did so in case 
236 ot, 1918-19 without reference to claims as sufedposh : Mr. Tollinton 
similarly in case 227 of 1921-2tfwhere he said that ordinarily the sufedposh 

should have been appointed but the disparity was too great) ; in case 67 of 
1925*26 (where he said that ordinarily there is something to be said for 
promoting a sufedposh but the claims of the respondent were much better) 
and in case 199 of 1925-26 where he says, “ The Financial Commissioners 
ruling that other things being equal a sufedposh should ordinarily be 
promoted to a vacancy in the zaildari of his zail is not to be interpreted 
as meaning more than is here expressed”, Indeed 1 can find not a single 
case in which the Financial Commissioner has set aside a concurrent finding 
of the Commissioner and Collector passing over a sufedposh , and Mr. King 
since he last applied the principle in 7 of 1924-25 (l) departed from it four 
times. I, therefore, cannot find in the position of the sufedposh anything 
on which to base a principle opposed to that which deprecates reversing 
the Collector’s decision. All that appears is that good service as a 
sufedposh is to be given great weight in considering personal services and 
that the sufedposh should be appointed when other things are equal or 
nearly equal and this is a principle subject to the general rule that the 
Collector’s decision ought not to be be upset. That is to say the Collector’s 
decision passing over a sufedposh will not be upset unless there is such 
an approach to equality between the rivals in other matters as makes it 
clear that he has failed to give proper weight to this very important 

consideration. 

In the case before me the Collector has preferred the rival on the 
followi ig grounds 

(a) Tribal influence. The rival is a Hindu Taya and the sufedposh 
a Mohammadan Tag a, and there are 12 villages of Hindu Tagas and 5 of 
Mohammadan and past Collectors have said that the Za ildar should, if 
possible, be a Hindu Taga. But as the Commissioner points out 5 villages 
represent a strong minority. And there is another point not generally 
noticed. The rule says nothing about religion, but mentions tribe only. That 
is why I am inclined to doubt Sir John Maynard’s ruling in oase 331 of 
1918*19 quoted above as imparting a ratio decidendi not in the rule. And 
qua Taga, the Mohammadan is as representative as the Hindu. 
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I do not regard this as regrettable omission in the rule. On the 
contrary, I believe that there is between members of the same tribe, 
whether Hindu or Mohammadan, when they are let aloue by outside 
propagandists, a definite solidarity which the rule rightly recognises, and 
which we should beware of weakening by importing religious distinctions. 

( 0 ) From the point of view of possession of land the sufeclposh is 
much inferior although the Commissioner suggests he is in possession of a 
considerable area of undivided waste. 

(c) From the point of view of family influence the rival is the 
superior as the zaildari has been in his family for three generations. 
But we must be careful not to let them become a hereditary claim. 

(cl) From the point of view of personal services the sufeclposh has 
the services of his 10 years of office which are recognised as good. The 
rival who is only 2/ has none. 

On the whole I find that the Collector’s main reason for passing 
over the sufedposh, the religious one has broken down, and that there 
is otherwise no such disparity in the favour of the rival as justifies passing 
oyer the sufedposh . I, therefore, reject the appeal. 

I have not called on counsel. It is vey desirable that Appellate 
Courts in zaildari cases should, before so doing, apply their mind to the 
case, and, if they feel no doubt in this matter, save the parties the burden 
of legal expenses. 


Appeal rejected . 
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- Revenue. 

No. 27 of 1928-29. (Decided on 5-1-1929.) 

Craik, F. C. 


Ncra and another 


Versus 


Appellants 


Mst. Bakho 

D , Respondent. 

unjab Colonization of Government Lands Act (V of 19121 

by . Act /"' ° f 19201 ' S - based on " 

and justice—no interference on revision. q y 

Held, where the lower Appellate Court has decided n nmnf ; j 

With law and equity, the mere fact that it has commuted at echnZ 
m matters of procedure is no ground for interferencT m,Stake 

Appeal against the order of Commissioner, Multan Division. 

ORDER. 

entitLV'toTe diSPUt ^ d ? ^ gr ° Unds ° f appeaI that Mst. Bakho is 

been first allotted"" with !h * wW tbe te “ a <^y ^ 

1912 nJ • .I Wlthlnth0 meaning of Section 21 ( a ) of Aet V of 

24th of March l I927 P The ^ Bakh ° gaV6 birtb t0 a son on the 

ground that if the C^sLZZu Z ItThhV^ ** 
succeed, he should not h*™ 7 M Bkh ° 8 SOn Was 6ntitled to 

should have remanded theiTf Z nu* l ° ** effecfc ^self, but 
lector should pass the 1 ? ** G ° lleCt0r in ° rder that ‘he Col¬ 

in this point. The Commissions h O n0 ^. c0nsl<i6r tJi at there is any force 
ber, 1928 decided the 88 ° n6r ha3 b r hu order of the 6th of Septem- 

to interfere with his order!" 6 aCC ° rdmg t0 law and 6( l ui ty. and I decline 


This appeal is accordingly rejected. 


Appeal rejected . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 


Revenue. 

No. 61 ol 1928-29. (Decided on 5-1-1929). 

Craik, F. C. 


Mussamat Man Kaur 

Versus 

Applicant 

> ' 

Harnam Singh 


Othei side• 


Punjab Colonization of Land Act-horae-breeding tenancy- 
rule as to succession—conditional upon making provision for widow 
power discretionary—if can be exercised 14 years after. 

The general rule regarding the succession to horse-breeding tenancy is that 
it shall devolve as an impartible holding upon a single person. The Deputy 
Commissioner has discretion to make the succession conditional upon the person 
selected undertaking to make suitable provision for the widow of the last holder. 
This power is discretionary and should not be exercised 14 years after the 
succession has been approved. 

Revision from the order of the Commissioner of Rawalpindi Division. 

ORDER. 

I consider that the Commissoner took the right view in his order of 

a • • 

the 19th of September, 1928, in which he was not prepared to reconsider 
the decision arrived at 13 or 14 years ago. The general rule, regarding 
the succession to a horse-breeding tenancy, is stated in paragraph 2 (a) of 

the first Schedule of the statement of conditions. It is to the effect that every 

% • 

tenancy shall devolve as an impartible holding, and upon a single person. 
Paragraph 4 of the same schedule gives the Deputy Commissioner discre¬ 
tion to make the succession conditional upon the person selected under¬ 
taking to make suitable provision for the widow, etc. of the last holder. 
But it will be observed that the power to direct the payment of mainte¬ 
nance is entirely discretionary; and it is not, in my opinion, reasonable to 
ask that this power should be exercised 14 years after the succession has 

been approved. 

There is no proof that the applicant, Mussammat Man Kaur, has ever 
received maintenance in any form out of the proceeds of this tenancy, nor 
is there any proof that she is wholly dependent upon the respondent. Re¬ 
venue Appeal, No. 23 of 1919-20, referred to in ground No. 5 of the appli¬ 
cation for revision, is not, in my opinion, in point. 

For these reasons I reject the application. 

% 

Applicant to be informed. 


Application rejected . 


LAJJA RAM v. GHANSHAM. 


IN THE COURT OF THE FINANCIAL COMMISSIONER' 1 OF THE 

PUNJAB. 

Revision Side. -o 

Revenue. 

No. 89 of the 1927-28 (Decided on 9-1-1929). 

Townsend, F . C. 

Nazir Ahmad 

Applicant 

"Veisus 

Jalal 

* i i Other side. 

Lambardar-appointment of-father acquitted on appeal-ab¬ 
sconding of candidate’s uncle. 

father It’ that the “ 6re fact that the candidate’s uncle.had absconded or that his 
obliqui^ .Ho d 6 U n r PPea / “ \ criminalcaae against him does not show any 

w. bem ‘ «..«<> b <4 

Petition for revision from the order of the Commissiner of Rawalpindi. 

ORDER. 

9 

In this order I dispose of three applications for revision filed by Nazir 

fathSns’ ffN ana JaLana ^ ShahaDa d ° n0t pr68S tKeirappli- 

cat on S) i{ Nazir Ahmad is appointed. I have heard counsel for each side. I 

dislike interfering in revision, especially when the Collector and Commie 

sioner are in agreement, but I find that my predecessor, Mr. King, did so fn 

precisely similar case. It is admitted that Nazir Ahmad is the nephew 

of Mirza who absconded and then died. I cannot find that this fact 

shows any such obliquity as to debar his nephew from the appointment 
Lambardar. I also find that Sardara, Nazir Ahmad’s father i laa k 
acqmtted by the Sessions Judge in the criminal case against him. ilo 

in this 6ref0re ’ th . 1D k that we have sufficient reason to disregard the rules 

and !’ *T Dd 1 r6VerS0 the ° rd6r ° f the Collector and Commissioner 

Durina P h- Q • ““ Ah “ ad aS Lamb ardar in succession to his uncle Mirza. 

rules as his“TU’ ‘ he Collect0r can a PP<>int whom he will within the 
should be o T j bUtI d ° think, it is desirable that Sarbcuah 

t he crimiLi 8 :as a e p ?:;:::ed to He was only Kiven the benefit ° f d - bt » 

Parties may pay their own costs. 

Revision accepted. 


IN THE COURT OP THE FINANCIAL COMMISSIONER 

. PUNJAB. 

Revision Side 


Lajja Ram 
Ghansham 


No. 63 of 1927-28 (Decided on 9-1-1929.) 

Townsend, F.C. 

Versus 


OF THE 


Revenue. 


Applican t 


Other side . 
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Lambardar—succession—right of brother—estate ceasing to be of 

Government—succession to lambardari—rules governing. 

Where the estate ceased to be a Government estate, the ordinary rules re¬ 
garding appointment of Lambardars apply, and the elder brother of the deceased 

Lambardar should be appointed in succession to him. 

Revision from tho order of the Commissioner of Ambala. 

ORDER. 

I havs heard Counsel for both parties. A mistake was made both by 
Collector and Commissioner in this case. They both overlooked the fact 
that since 1910 this estate ceased to be a Government estate : smc. that 
year the ordinary rules regarding appointment of lambardars apply. T is 
being so, the matter is clear. There is no reason, as is shown by an ex¬ 
amination of the papers, why Lajja Ram, the applicant and elder brother 
of the deceased Lambardar, Fateh Singh, should not be appointed Lam¬ 
bardar in succession to him. Respondent belongs to an entirely different 
family, I accept the application and, reversing the orders of the collector 
and Commissioner, appoint Lajja Ram Lambardar in place of Fateh Singh 


deceased. 


Application accepted • 


Revenue. 


Applicant 
Other side . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side 

No. 102 of 1927-28. (Decided on 11-1-1929). 

C. A. 27. Townsend, F. C. 

Vir Bhan 

Vers ics 

Lakhmi Datt and others 

Punjab Land Revenue Act, S. 37-mutation-gift of land- 

question of validity of gift—Revenue Officer not concerned. 

When a person gifted his share in the land to some one else, but when It 
came to mutation proceedings, the Tahsildar declined to attest the proceeding. 
Held, that whether the gift is valid or not according t® Hindu Law, is a question 
for the Civil Courts and that the Revenue Officers in deciding mutation have no 
concern with such considerations. 

Case forwarded by tho Commissioner of Lahore to the Financial Com¬ 
missioner. 


Parties heard by pleader at length. For the reasons given by the 
Commissioner, Lahore, in his order, dated February 4, 1928, I accept the 
application for revision, and order that the mutation be attested# Prttna 
facie there is no objection whatever to this being done : it is straight¬ 
forward change in an entry in the ownership column of a jamabandi . 
Counsel for the respondents urged upon me that on account of the require¬ 
ments of Hindu Law, and similar conditions, the mutation should be refus¬ 
ed. With such considerations, Revenue Officers, in deciding mutations, 
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have no concern. Should respondents so decide, they are, of course, at 
liberty to bring a civil case to set aside the whole transaction. 

Application accepted . 

The order of the Commissioner referred to above ran as follows :— 

Vir Bhan succeeded to a one-fifth share in certain land. In 1880 
an arrangement was made by which the whole of this land was to remain 
in possession of Lalu Lai, who was to pay Rs. 24 per annum to each 
of his 4 brothers. This arrangement was made under an award, of which 
no copy is now forthcoming. In 1891 Vir BhaD, the present appellant, 
brought a suit for possession of his share by partition. The Divisional 
Judge in his appellate judgment, dated 20th October 1891 noted that 

according to the award.the land.was to remain in possession 

of Lalu Lai.and he was to pay Rs. 24 to each of the other share¬ 

holders. The three arbitrators are alive n^>w and have come into Court 
and have explained this, stating that it was agreed and accepted that the 
land in dispute should remain in Lalu Lai’s possession and plaintiff receive 
Rs. 24 a year.” The Divisional Judge held that Vir Bhan, who had 
drawn his money regularly for ten years, could not then turn round and 
seek to upset the award; that is, apparently it was held that no partition 
could be claimed and that the amount of Rs. 24 per annum for each one- 
fifth share could not be varied. 

Vir Bhan has now gifted his share in the land to some one else, but 
when it came to mutation proceedings, the Naib-Tahsildar declined to 
attest the mutation and the Collector upheld his order. 

Vir Bhan is still shown as owner of a share in the land. It appears 
to me that the revenue authorities, in refusing to attest the mutation 
regarding this share, have assumed that the present revenue records 

are incorrect, but they have not apparently taken any steps to correct 
them. 

It is urged for respondents that the right to receive Rs. 24 is a 

personal one, but clearly it arose from the ownership of the share in the 

land. It is also urged that the property is impartible and that, therefore, 

the land could not be gifted; but this is supported not by reference to 

Customary Law, but by reference to arrangements prevailing outside the 
Punjab. 

It appears to me that virtually the Naib-Tahsildar was trying a civil 
case about this land, but the place for that is Civil Court. I think, the 
mutation should have been attested. Accordingly, I accept the appli¬ 
cation and direct that the mutation be made accordingly. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 127 of 1927-2?. (Decided on 11-1-1929). 

Townsend , F. C. 

Gobind Jas Applicant 

Versus 

Moti Singh Other side . 

Punjab Land Revenue Act, S. 28-Land Revenue rules 17 
(ii) (c)—appointment as Lambardar—hereditary claim. 

Held that proceedings under S. 11 0, Cr. P. Code, which have ultimately 
been set aside by the High Court are no bar to appointment of an heir as 
Lambardar in succession to the deceased Lambardar. 

Rivision against the order of Commissioner, Lahore Division. 

ORDER. 

I have heard counsel for parties, who have referred me to various 
rulings on the subject. I do not think we can now go into the claims of 
Moti Singh, respondent, that part of rule 4 of the Rules under the old 
Land Revenue Act, which might, have permitted his claim to be now con¬ 
sidered, was not repealed in the rules under the Act 1887. 

But respondent’s Counsel contends that petitioner has no property 
and is of bad character, quite apart from the proceedings against him 
under S. 110 C. P. C. which were set aside by the High Court; in 
brief, that Collector is justified in refusing to appoint him under Rule 17 
(ii) C. of the Land Revenue Rules. I should be glad if Collector would 
go into these points in detail, and report to me if any satisfactory reasons 
to justify the non-appointment of petitioner as Lambardar exist. The 
proceedings under S. 110, Criminal Procedure Code, must not be 
taken into account in this matter, as they have been set aside by the 
High Court. Report to me by 1-4-1929. I note tha; I told counsel 
I would then hear them again. Case remanded . 


IN' THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue, 

No. 149 of 1927-28. (Decided on 14-M929.) 

, • » * - • « 

Townsend , F. C. 

% 

Gacrdhan Applicant 

Versus 

Hari Ram Other side . 

(i) Punjab Land Revenue Act, S. 16, revision-interference 
.in—concurrence of Collector and Commissioner-Lambardari. 



ALLAH BAKSH v. HAKAM KHAN. 


7 


. Held, that the Financial Commissioner may depart from the usual practice of 
refusing to interfere in cases of agreement of the Trial and the Appellate Courts 
on a point, where there has been a flagrant disregard of the rules, e. g., the 
appointment of Lambardar. 

(ii) S. 28—appointment of lambardar—hereditary claims. 

• __ 

Held further that a first cousin of a deceased Lambardar, holding land suf¬ 
ficient to cover 2 eri-barat , though convicted of a petty offence under the Canals 
Act, should be preferred to a person related to the deceased four generations 
back, although owning much more land. 

Revision against the order of Commissioner of Ambala. 

ORDER. 

. I dislike interfering in revision cases, especially when, as in this case, 
Collector and Commissioner are in agreement. But so flagrant has been 
the disregard of rules in this case, I must do so. It is admitted that ap¬ 
pellant is a much closer relation to Pat Ram, the former Lambardar, being 
his first cousin, than is the respondent, who is only related to him four gene¬ 
rations back. There seems nothing against appellant's character save a 
conviction for a very petty offence under Canal Act, which I disregard to 
render him unfit to be a Lambardar. Admittedly respondent has more land 
than appellant: but latter has more than sufficient land to cover zer-i-barat. 

I accept the application, and, setting aside the order of the Collector 
and Commissioner, appoint Gaurdhan Lambardar in place of Hari Ram. 

Appeal accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side • * • Revenue. 

No. 19 of 1923-24. (Decided on 14-4-1929). 

C. M. King, F. <7. 

Allah Bakhsh Appellant 

Versus 

Hakam Khan Respondent . 

Zaildar—appointment of minor—only suitable candidate—mean¬ 
ing of. , 

Under rule No. 7, a minor can be appointed Zaildar if he is the only suitable 

candidate. .The only suitable candidate does not mean the most suitable candi¬ 
date. 

•» mm 

• ^ % % -« • 

Appeal from the order of the Commissioner of Rawalpindi- 

- ORDER. 

The facts are given in the Orders of the Commissioner and the Collector ; 
and it is not necessary to give them here. The question for decision is 
whether a minor should be appointed Zaildar or not, and this question turns 

On Role, No, 7 of the Zaildari Rules wherein it is laid down that a minor 

% 
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can be appointed Zaildar , if he is the only suitable candidate. The ques¬ 
tion, therefore, which is to be asked is whether Allah Bakhsh, One of the 
appellants, is the only suitable candidate. This is the question, which 
Commissioner asked of the Collector and to which the Collector has not 
given a definite reply. Now it would have been impossible for the Collec¬ 
tor, in face of the number of candidates who have applied for this 
appointment, to decide that Allah Bakhsh is the only suitable candidate. I 
have been asked (practically) by the appellants’ counsel to give to this rule 
a much wider interpretation than it can possibly bear. I am asked 
practically to translate the words “the only suitable candidate ” into 
the words “the most suitable candidate” and I think that it is 
impossible to do this. It is doubtless hard that the son of a very 
loyal man, who has done great services for Government, should be excluded 
from immediately following his father’s foot-steps, but rules are intended to 
be followed, and I think, it would be wrong to give to Rule 7 any other 
interpretation than that which, on the face of it, it bears. I, therefore, dis¬ 
miss the appeal of Allah Bakhsh. The appeals of Nadar Khan, Abdul 
Rahman Khan, Jahan Khan and Mehdi Khan are also dismissed. The 
Commissioner has gone into the case very thoroughly; and I see no reason 
to vary the decision made by him. 

Appeal dismissed . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate Side. 

Revenue. 

No. 80 of 1928-29. (Decided on 16-1-1929). 


Townsend and Craik , F . Cs . 


Cfi. Sui3E Kiian 

Appellant 

Versus 


Crown 

Respondent 


Character Roll—adverse entry in—appeal therefrom. 

Held that no appeal lies from an adverse entrj' in a character roll, as it is 
not the same thing as an official censure from which an appeal lies. 

ORDER. 

This is an appeal to expunge an entry in a character roll. I have 
carefully examined the rules bearing on such appeals, and am quite satisfied 
that no appeal lies. An adverse entry in a character roll is not the same 
thing as an official censure from which an appeal lies. It is very impor¬ 
tant that no entry should be made in a character roll without due con¬ 
sideration. 

I reject this appeal. As the matter is of administrative importance, 
I should be glad of my colleague’s opinion. 

Craik t F. C, I agree with Mr. Townsend that no appeal to expunge 
an entry in a character roll can lie. Appeal rejected . 




GHULAM RABBANI v. MAJI 9 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue. 

No. 22 of 1927-28. (Decided on 16-1-29.) 

lownseud, F . C. 

Ghclam Rabbani Appellant 

Versus 

Maji ^ Respondent . 

Punjab Tenancy Act, S. 22 —decree for enhancement—definite 

finding as to nature of tenancy—necessity of. 

A decree for enhancement of rent cannot be passed under S. 22 without a 

definite finding as to the section and clause of that Act under which tenants 
hold occupancy rights. 

ORDER. 

In this order I dispose of one appeal and one application for revision. 
Ghulara Rabbani and others, landlords, brought a case against 
luhammad Hafiz and others, occupancy tenants, for enhacemeut of rent. 
The trial Court, Pir Haidar Shah, Revenue Assistant- of Attocb, gave a 
decree enhancing the rent paid by tenants very considerably, on the basis 
of a so-called agreement of 1900 entered into between the parties The 
Commissioner on appeal by the tenants, decided that the agreement of 
1900 had not been executed : therefore he disregarded it altogether. He 
however, gave an enhancement of rent to the landlords considerably less 
than the amount allowed by the trial Court. I have heard arguments by 
pleaders for each side in detail to-day. I consider that the Commissioner 
was entirely right in disregarding the agreement of 1900, but I cannot 
understand how he increased the rent up to 12 annas per rupee of the land 
levenue under S. 22 of the Tenancy Act, j,without a definite finding 
as to the section and clause of that Act under which the tenants hold occu¬ 
pancy rights. It is admitted by both sides before me that the tenants are 
occupancy tenants and not muqarraridars . Apparently no decision has so 
ar been arrived at as to the section and clause of the Tenancy Act under 
which the tenants hold occupancy rights. This is of course a vital prelimi 

f ° r . d l ec * 8ion in such caae8 - as has been frequently pointed out 
by the Financial Commissioner. Accordingly I remand the case for re 

decision on its merits to the Collector of Mianwali, who should 

ry lmself at Mianwali. He must entirely disregard the so-called 

agreement of 1900 which the Commissioner and I agree has not 

.. ih q 1 . I ■ are that the tenants 

landlord 1 “ ^ r6nt ° f Rs ‘ 1 2 P«r ^nal, and that the 

ndlords ask for its enhancement. On these facts he will deal with it as 
an ordinary case for enhancement of rent governed by the provisions of 

22 G) L i , Ct W ! th r6fer * nCe t0 the 0* clause 

i.i . n r . “ t6 r that the renfc 18 not regulated by contract. Obviously 

the first thing which, the Collector of Mianwali- has to decide is unde* 
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which section of the Tenancy Act the tenants hold their occupancy rights. 

He will then proceed with the case on its merits having due regard to 
the instructions contained in the Land Administration Manual, Standing 
Orders and the like. 

Finally, as there has been a good deal of litigation and there is 
much feeling between the parties, I order that each pary shall pay his own 
costs throughout. The Collector of Mianwali can pass any order he likes 
as to the cost in his Court, and any order he passes will of course be ap¬ 
pealable under the ordinary law. 

Case remanded . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 74 of 1927-28. (Decided on 16-1-1929.) 

2 own send, F. C. 

Sheo Lal {.Plaintiff)-Applicant 

Versus 

Bhoj Raj (Defendant) Other side. 

Punjab Tenancy Act, S. 84—rights of occupancy—wrong 
decision of Collector—revisional powers of Financial Commis¬ 
sioner. 

The Financial Commissioner’s revisional powers under the Tenancy 
Act are smaller than those he possesses under the Land Revenue Act. 
But where there is flagrant injustice in the lower Court’s orders, the 
revisional powers of the Financial Commissioner should be exercised to 
remedy the material irregularity. 

Case forwarded by the Commissioner of Lahore. 

ORDER. 

For the reasons given by the Commissioner (I have also been 
into the facts fully) I accept his recommendation for revision, 
and cancelling the orders of the Assistant Collector and Collector 
give Sheo Lal, plaintiff-tenant, occupancy rights under S. 5 (c) of 
the Tenancy Act, in the land in suit and cancel the notice of 
ejectment issued against him in respect of it. It is of course 
the case that the Financial Commissioners revisional powers under 
the Tauancy Act are smaller than those he possesses under the Land 
Revenue Act. But so flagrant, in my opinion, would the injustice 
be in the present case if the orders of the lower Courts were 
allowed to stand. I regard the case as one of “material irregularity” 
in that they disregarded entirely the point on which Commissioner 
sent the case to me for revision, and considered that I should interfere* 

Application for revision accepted. £epision accepted . * 
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SHEO LAL v. BHOJ RAJ 

The order of the Commissioner referred to above ran as 
follows : — 

In this case Sheo Lai applicant sued in the first Court for 
the cancellation of a notice of ejectment in respect of certain land 
whereof he is in occupation as a tenant under Bhoj Raj, respondent 
in this Court, who is recorded as the landlord thereof. In his 
plaint Sheo Lai urged that he had occupancy rights in the land 
in question under S. 5 (l) (c) of the Tenancy Act on the 
ground that he had been settled in the village by the founder 
thereof as a cultivator therein and that his ancestor occupied the 
land on the 21st day of October 1888. The defendant landlord 
denied these allegations and ultimately the case was decided by 
the first Court on the following among other issues. 

1. Whether plaintiff or his ancestor settled in the village 

along with or was settled by the founder thereof as a cultivator 
therein ? 


2. Whether the first issue is res judicata between the parties 
under S. 11 of the Civil Procedure Code ? 

On the second issue the lower Court decided that the first 
issue was not res judicata between the parties because in the 
ormer suit between the parties No. 45 of 1913 decided on 20th 

^"land in ^ D ‘“ Muhamraad ' 0n which plaintiff relied, 

the land in question was not the same although it was situated 

nla' Vll,age ‘ The Court the first issue against 

plaintiff on the merits and dismissed the suit. 

Against this order plaintiff appealed to the Collector of Hissar 

who confirmed the order of the lower Court on the ground Z 

he issue framed in the previous suit “did not specifically go into 
6 “ a “ a ' 0gatlOn wheth * r Sh eo Lai’s ancestor settled with the 
‘■Is r* - in the 8Uit 0f 1914 the on] y issu * framed was • 

under S 5 e m fl 7^ ° f ° CCUpanCy “ the land * «*t 

this , 5 - (l) (c) ,° f Act XVI of 1887 If is obvious that 

g neral issue clearly includes the issue whether the plaintiff 

alons- lS an “ 6St0r 8ettled ln this particular village “Bhattu Khurd” 

herein S by the founder ‘^eof a * - cultivator 

explanation C 't C0 ° n ®° tl0n the Collector appears to have overlooked 
explanation (tv) of S. 11 0 f Civil Procedure Code. 

tenant's^ fa^tT 00 '*}* ^ cl6arl * 8ettled issue in the 

the wo y ** "T 3 ‘ he Villag0 of Bhattu between 

elements newM^for ^oZtifV ^ ag “ n ’ A * th6 ° ther 

S 5 fn r*\ t ustituting an occupancy tenancy under 

Courts to be . ACt haV6 been found by both the lower 

„ r S “ i». in my view, entitled to 

”“ S “' y n « hta ■* S- Xliicl i. the land in suit. 
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The case is accordingly submitted for the orders of the Hon'ble 
Financial Commissioner, Punjab, under S. 84 (3) of the Punjab Tenancy. 
Act. 

The parties wish to be heard before final orders are passed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue. 

No. 40 of 1927-28. (Decided on 16-1-1929). 

Townsend, F. C. 

Khan Dost Mohammad Khan Appellant 

Veistts 

Jiwan and others Respondents. 

Punjab Land Revenue Act, S. 37 (b)— Civil decree—binding 

nature of. 

Held, that in making entries in a Wajib-ul-arz effect should be given to the 
decree of a Civil Court which decides all the matters between the several parties. 

Appeal against the order of the Commissioner, Rawalpindi Division. 

ORDER. 


I have heard counsel for each side. I consider the Commissioner’s 
order is entirely correct : it merely gives effect to the order of the Civil 
Court, between practically all the adna and ala maliks of the village, 
dated 31-7-1920. And that order practically decided the amount of Jhuri 
paj able by adna maliks when land emerges again after submersion by 
the river. To this point the appellant practically objects : without reason 
I consider in view of the finding on the matter of the Civil Court. So 
I dismiss this appeal. I note, however, that the Wajib-ul*art entry of 

U07 will only be changed to give effect to the Commissioner’s order,' so 

far as adna mahks ivho obtained proprietary rights on payment of jhuri 
are concerned : as regards, those adna maliks who have obtained 
proprietary rights without payment of j7»m-they are apparently very 

few in number-the entry of the 1907-09 settlement should be retained: 

with them the Civil Court did not deal: and we cannot, therefore, so far 

as they are concerned, change the existing order. As the case is important 

and the settlement staff has now left the district I direct that the Wajib- 

nUare entry in question of this village should be now made in accordance 

with the Commissioner’s order of 26-M928 read with this order of mine, 

by the Deputy Commissioner of Mianwali personally or under his personal 

Supervision. The work should not be entrusted to any other member of 

the revenue staff of the district as the Revenue Assistant or the Tahsildar. 
Parties may pay their own costs. 


GHULAM MUSTAFA BASANT SINGH 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB, 

Appellate Side Revenue, 

No. 50 of 1927-28, (Decided on 19-1-1923), 


Toivnsend, F.C. 

Ghulam Mustafa Appellant 

Versus 

Basant Singh Respondent. 

Sufedposh—appointment of. 

In appointing a person Sufedposh, there is no provision for conditional sanc¬ 
tion under rule L If a sanction is given it should be absolute. 

Once, however, a candidature has been sanctioned by a Commissioner, 

the claims of all candidates, whether lambardars or not, should be 
considered alike. 


ORDER. 


, The Collector of Jullundnr appointed Ghulam Mustafa Sufed- 

posh in place of his jfather, deceased. Ghulam Mustafa was not a 

Lambardar but the Collector says in his order that sanction had been 

given to his candidature by the Commissioner. Against Collector’s 

order Basant Singh appealed to the Commissioner, who accepted the 

appeal o n the ground that he had agreed to the candidature of Ghulam 

Mustafa for the vacant Sufedposhi only if there was no suitable Lambardar 

candidate. Considering Basant Singh, Lambardar, suitable for the post. 

Commissioner accepted the appeal and appointed him Sufedposh, vice Ghu- 

lam Mustafa. The Commissioner did not go into the comparative merits 
of Ghulam Mustafa and Basant Singh. 


2. From that order Ghulam Mustafa appeals to me, and I have to-day 
heard counsel for each side. I consider that the Commissioner was not right 
in attaching the condition ha did to the sanction of the candidature" of 

and^b 111 MllStafa ‘ Such sauction is given under Land Revenue Rule 4, 
do i ?hinVt. D< ; Pr0ViSi °u Under that Rul6 f ° r any conditional sanction, nor 
shou.d he , T T h C0Dditi0nS ar0 d68iraMe - If • -«c«on is gi^en it 
t rlX Jri 5 ? doubtful in the matter, he has 

didature hL h °' Vn handS m refusin S sanction. Once, however, a can- 

d teXhet e r 6D the claims of all candi- 

dates whether Lambardars or not, should be considered alike. 

. n the merits of the present case, I agree with the Collector 

allTil" 1 ' r “ P “‘ i ' S candidate with oar.', that’ 

npp“ ,T.»d ‘ I accept the 

to r , * 1Dg tte Comnaissl0n ©r , s order restore that of the Collec- 


Appeal accepted . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No 57 of 1927-28. (Decided on 24-1-1929.) 

Craik , F. C. 

Mst. Bholi Applicant 

Versus 

Bachna t . Respondent. 

Tenants under Government-widow's right of purchasing 

proprietary rights. 

The question whether an occupancy tenant is entitled to purchase proprie¬ 
tary rights in the holding is a purely executive and not a judicial one. In passing 
orders °on such a petition, th« Deputy Commissioner is acting not as a Revenue 
Officer or a Revenue Court but as the agent of Government in its capacity of 
landlord. Therefore in the case of a childless elderly widow it is not the policy 
of the Government to permit a purchase by her of proprietary rights. 

Rivision from the order of the Commissioner of Multan Division. 

ORDER. 

The petition of revision indicates a certain confusion of thought. 
No question arises at the present stage whether the occupancy rights in 
this holding are the self-acquired property of the petitioner, Mst. Bholi, 
or whether she is entitled to alienate those rights. The only question 
is whether 3he is to be permitted to purchase proprietary rights in the 

holding, and whether the Collector was right in refusing to allow her 
so to purchase. The question is a purely executive and not a judicial 
one- In passing orders on such a petition the Deputy Commissioner is 
acting not as a Revenue Court- or as a Revenue Officer, but as the agent 
of Government in its capacity of landlord. 

In the present case, the Deputy Commissioner rejected the petition 
of an elderly widow who has apparently no issue. In doing so, he gave 
effect to the policy of Government as laid down in letter No. 7863, dated 
the 25th November, 1915, from the Senior Secretary to the Financial Com¬ 
missioner to the Commissioner of the Multan Division. I see no reason 
to interfere, and reject the application. 

Application rejected* 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THIS 

PUNJAB. 

Appellate Side Revenue. 

No. 41 of 1927-28 (Decided on 31-1-1929). 

Townsend , F. C. 

Chaudhri At a Ilahi Appellant 

Versus 


Chaudhri Fateh Dad Kiun 


Respondent . 


ATA ILAHI v. FATEH DAD KHAN 
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Zaildar qualification of person appointed. 

The Zaildar appointed should be a.persona grata to the people of the Zail. 

Zaildari—minor—appointment of. 

Held that a minor may be appointed if no other suitable candidate is avail¬ 
able, or the post may be left vacant till the minor comes of age-vide Land 
avenue Rule 7, but that the post ought not to be left vacant for a Ion"- period 
and arrangements for a substitute should ordinarily be made. “ 

Appeal from the order of the Commissioner of Rawalpindi Division. 

ORDER. 

I 

I heard counsel for all the parties concerned in this case a few days 
ago. I now write my order. In this order I dispose, not only of Chaudbri 
Ata Ilahi’s appeal, but also of that of Chaudhri Fateh Dad Khan. 

The facts are given fully in the careful order ol the Collector of Gnjrat, 
dated 17th January, 1928 appointing Chaudhari Ata Ilahi, minor, Zaildar, 
of the Piroshah Zail in place of his father, Khan Bahadur Chaudhri 
Muhammad Kban. The Commissioner of Rawalpindi held on appeal, by 

h.sorder, dated 26th March, 192S, that this order of the Collector could 

not stand, as Chaudhri Ata Ilahi was not a Lambardar in the Piroshah Zail, 
though he owns land in the Zail, and is a Lambardar in two other villages 
in he same Tahsil. He also objected to the appointment of a minor to be 
Zaildar, and remanded the case for re-decision. Against that order 
Chanahri Ata Ilahi and Chaudhri Fateh Dad Khan appeal. I am in agree¬ 
ment with the Commissioner that Collector misunderstood the meaning of 
Land Revenue Rule 4. But I do not agree with the rest of his order. In 
such cases it is very important that the Zaildar appointed should, so far as 
we can see, be a persona grata to the people of the Zail and no less than 44 
o the 49 candidates for the post said they only pressed their claims if 
Chaudhri Ata Ilahi was not appointed Zaildar, of these 44, 42 were 
Lambardar3. This is a very significant expression of public opinion. 

I consider that Chaudhri Ata Ilahi’s guardian would certainly have 

Ph * jv* ■ at ^°^ ector should apply for Commissioner’s sanction to 
audhn Ata Ilahi’s being considered as a candidate for this post, had he 

“A™ fhat Co ““issioner would differ from Collector's interpretation 

tiOni n D tb 6V6m “\ Rule 4 ' So 1 insider that I am justified in now sanc- 

cle™ * CaDdlC L ature 0f Chaudhri Ata Ilahi, and hereby do so. This - 

la™ j 6 '^ a7 ' Remaina the Question of minority. iLand Revenue Rule 7 

candi^T A V“ ter .'*“ a - that a minor may be appointed if no other suitable 

of a * tj aVailabIe ’ 0r the P° st ma y be left vacant till the minor comes 

wonM d °“ 0t T DSider thiS C0UrS6 desirable In this case, as its adoption 

Ata Ilah h , at o h6 Zaildan W °" ld be VaCant for 16 y ears > a* Chaudhri 
ta Ilahi is only 2 years old now, 

Ilahi •:^ r i CarefU ?r exa min.ing the case I consider that Chaudhri Ata 
candidates r 7 8Ul J L candidate - Aa tbe Collector says, the only other 

candidates who need be considered are Sultan Mult and Fateh Dad Khan. 


16 


THE PUNJAB CASE-LAW, PART C. [1929] 

former though of age, has done but little: there is nothing to show 

that he has the least personal influence in the Zail. Fateh Dad Khan is a 
, r ,| iarr ir in the District establishment ; on long leave. He is Sufedposh, 

; t as Collector points out Only a poor creature. I have been through his 
record. It is very ordinary though he devoted himself to collecting chits 
. the Military Officers during the recent manoevuresm the area . in the 

r . 1 r:: th.t .h., ,„ia h.ip i.i» in .w. »». B«t 1.1 I b.™ 

with this c,« » Creator. I Ml ■»« WM lb* *W. 

s * 2'e outdid l»r the peel Oh.»dbri At. I«b, .« p.« ,» m, 

the records regarded as a whole, of Sultan Hulk and Fateh 
Dad Khan. So I hold that there is nothing in Land Revenue Rule 7 to 
prevent the appointment of Ckaudhri Ata Ilaki. 

I have no doubt that his appointment is desirable. Accordingly I 
reverse the Commissioner’s order, dated 26rh March, 1928, and restore the 

order of the Collector, dated 26th January, 1928. Chaudhn Ata Ilahi is 

appointed Zaildar but his appointment will be on probation for one year. 

During the minority of Chaudhr! Ata Ilahi, Collector will make suitable 
arrangements for a substitute to discharge his duties as Zaildar. 

Parties may pay their own costs throughout. This appeal of Chaudhn 
Ata Ilahi is accopted; that of Chaudhn Fateh Dad Khan is dismissed. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revenue. 


Revision Side 


No. 2 of 1928-29. (Decided on 26-2-J929.) 

Craik , F. (7. 


Imam Bakhsh 


Applicant 


Versus 


Wali Muhammad and others Respondents .. 

Punjab Land Revenue Act, S, 37 - duty of Mutation Officer - 
sale -vendee in possession-if bound to go into facts - purchase of 
land-consideration-discharge of vendor's debt - if offends against 
the Land Alienation Act. 

When the vendee is in possession of the land, the Mutation Officer is not 
bound to go into the validity of the transaction. He is merely bound to pifi® 
nn order in accordance with the ascertained facts, as to possession as established. 

before himself. Ono W bought land from another and agreed to discharge the 

latter’s debt. Hold, that the transaction did not offend against the provisions 
of the Alienation of Land Act and there was nothing to prevent a non-agricul¬ 
turist obtaining satistaction of his debt by means of such a transaction. 

Case forawrdod by the Commissioner of Multan Division 
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ORDER. 

As has been pointed out by the Commissioner in his order of refer¬ 
ence of the 3rd of November, 1928, the transaction is a somewhat sus¬ 
picious one. But nevertheless I consider that the Collector took the 
right view in his order of November the 27th, 1927. It appears to mo 
that what happened was that Wali Muhammad bought the land from 
Imam Bakhsh and agreed to discharge the latter’s debt to Isar Mai. This 
transaction did not itself offend against the provisions of the Alienation 
of Land Act. There is nothing to prevent a non-agriculturist creditor 
obtaining satisfaction of his debt by means of such a transaction, and it 
is a relevent fact that at no stage of the case was the objection put for¬ 
ward on behalf of the vendor that the sale was in actual fact to Isar Mai 
and not to Wali Mohammad. 

As regards the area sold, the document of the 21st of July, 1927, 
definitely states that the area sold was 218 kanals which is equivalent 
to 54 bighas. As has been pointed out by Counsel for Wali Mohammad, 
the onus is heavily on the vendor to show that this receipt, which was 
signed by him, was not a correct statement of the transaction. 

As regards possession, the Naib-Tahsildar*s order of the 10th of July, 
states definitely that the vendee is in possession of the land. In the 
circumstances, the mutation officer was not bound to go into the validity 
of the transaction. He was merely bound to pass an order in accordance 
with the ascertained facts as to possession as established before himself. 

On behalf of the vendor it has been urged by his brother, who is 
present in Court, that the whole of the consideration has not passed and 
that a sum of Rs. 200 in cash is still due to the vendor. This was the 
plea put forward bef >re the Naib-Tahsildar by the vendor on the 4th of 
September, 1927, but I consider that the Naib-Tahsildar wa^ correct in 
accepting the receipt of the 21st of July, 19*27. which admitted the receipt 
of the whole consideration of R 3 . 2,800. 

I accordingly decline to reverse the order of the Collector dated 

November, the 25th, rejecting the appeal. The consequence is that the 

Naib-Tahsildar’s mutation order of the 4th of September, 1927, will 
stand. 

Announced-Imam Bakhsh will pay the costs of this reference. 
Counsel’s fee Rs. 32. 

Revision rejected . 

Order of the Commissioner referred to above was as follows 

Jan Mohammad Patwart entered a report, on 26th June, 1927, in 
his roznamcha to the following effect! — 

“Imam Bakhsh, son of Piran, caste Wad, Khewatdar of Tibbi Waddan, 
stated to-day, in the presence of Qadir Bakhsh Lambarder and Budhu 
Mai, that he has sold l/36th of the land of kha‘a No. 61 and 1/4 of khata 
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No. 76, without the share of shamilat, to Wali Muhammad, son of Hay at. 
caste Wighmal. for Rs. 2,800. as detailed below, and given over posses- 

sion:— 

“Adjusted Rs. 2,600 in bcihi account. Cash received Rs. 200.” 

This report bears the thumb impression of Imam Bakhsh vendor and 
Wali Muhammad vendee and is witnessed by Qadir Bakhsh and Bndhn 
Mai. The figures "1/4” of khata No. 76 and “2,800” are the corrected 
figures and were initialled by the Patwari in red ink. Mutation No. 161 
was entered by the Patwari on 1st July 1927 , but the share of khata 
No. 76 entered therein is 1/2 instead of 1/4. although the former figure, 

*. c., 1 in column 15 of the mutation sheet bad been corrected to 1 but 
not attested. The Naib-Tahsildar, before whom the mutation was placed 
on 10th July 1927 for orders, noted as under:— 

“Imam Bakhsh, vendor and Wali Muhammad, vendee identified by 
Qadir Bakhsh Lambardar, are present, Rs. 200 is still payable; the 
vendor has received Rs. 2,600. One month may be given, the case will 
be decided after one mouth. The vendee is in possession of the land. 

Another report, dated the 31st August 1927, was entered by the 
Patwari in his roznamcha as under. It was witnessed by Qadir Bakhsh 
Lambardar and Isar Mai Giddar. 

“To-day Wali Muhammad, son of Hayat, caste Wagha Mai, resident 
of Wagha, has produced another acknowledgment stating that l-36th of 
khata No. 61 and 1 of khata No. 76 was sold to him for Rs. 2,800 by 
Imam Bakhsh, son of Piran, caste Wad, vide report No. 223 dated -6th 
June, 1927. 2j instead of khata No. 76 has been sold without any 
increase in the amount of consideration. 4 of khata No. /6 has been 
sold under a mutual agreement. Correction may be made in the mutation 
sheet accordingly; 1 of khata No. 76 was wrongly entered before. Report 
written in the presence of Mehta, Isar Mai Giddar and Qadir Bakhsh, 
Lambardar, Tibbi Waddan.’* 

The mutation was sanctioned by the Naib-Tahsildar on 4th Sep¬ 
tember, 1927, who remarked in the order, inter alia , as under 

“Imam Bakhsh denies to have received payment of Rs. 200. Wali 
Muhammad vendee has produced a receipt for Rs. 2,800 which should be 
placed on the file. 

The receipt for Rs. 2,800 referred to above, is dated the 6 th of 
Sawan 19Si, corresponding to 21st July, 1927, in which Imam Bakhsh 
is shown to have sold 218 kanals of land of Borinwali for Rs. 2,800 to 
Wali Muhammad. It is also given in the receipt that the money has boon 
made rnanaut (payable) to Isar Mai Giddar#’ 1 

Imam Bakhsh’s appeal from the Naib-Tehsildar’s order was rejected 
by the Colonization Officer, Nili-Bar, on 25th November, 1927. 

This is an application of Imam Bakhsh for the revision of that order. 



MURID HUSSAIN SHAH v. JAWALA SAHAI 
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It is contended that the actual vendee is Isar Mai Giddar and, as 
such, the sale is against the provisions of the Punjab Alienation of Land 
Act. That the sale was in reality of 27 bighas (100 kanals), but that of 
f>4 bighas was sanctioned through Isar Mai’s machinations. That Wali 
Muhammad has never been in possession of the land. There is much in 
what is stated by applicant. 

There was no sale-deed. The alteration from ± to i was made 
under extremly suspicious circumstances, almost amounting to bold tam¬ 
pering with of revenue records. The Patwari’s explanation is not at all 
satisfactory or convincing. Again the change from “Rs. 2,600 adjusted 
in bahi accounts and Rs. 200 paid in cash ‘ to’ Rs. 2,800 made manaitt 
to Isar Mai Giddar” is inexplicable. 

The report dated 31st August 1927, was entered in the Patwari's 
roznamcha in the absence of Imam Bakhsh, but in presence of Isar Mai 
Giddar. There is nothing to show that the alteration from \ to $ was 
ever brought to the notice of the Naib-Tahsildar, or that Imam Bakhsh 
was ever informed of it. Imam Bakhsh’s application dated 25th August, 
1927, will repay perusal. 

There appears to have been a conspiracy between Isar Mai Giddar, 
Wali Muhammad so-called vendee, and the Patwari, by which this shady 
transaction was hatched and put through, for the benefit of Isar Mai 
Giddar, the benami vendee who, though personally served, did not choose 
to appear before me. 

On merits, as also because the transaction is a benami one, I think, 
the mutation should have been rejected. 

The case is forwarded to the Financial Commissioner, with the 
recommendation that an order may be passed accepting the revision 
application and rejecting the mutation. The respondents should be made 
to pay the applicant’s costs throughout. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 159 of 1927-28. (Decided on 4.3-1929). 

Townsend , F. C. 

Murid Hussain Sitah Applicant 

Versus 

Jaw ala Sahai Respondent. 

Punjab Land Revenue Act, S. 117 (1) —scope of—Revenue 

Officer s power to refuse partition—provisions permissive—not 
mandatory. 

The porvUions of S. 117 (l) of the Land Revenue Act empower a Revenue 
Officer dealing with a partition case in which a question of title is involved, to 
refuse partition until that question has been determiued by a competent Court. 
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The section is, however, premissive, not mandatory ; and where its application 
would involve injustice on the “opposite party, ” it should not be applied. 
Every such case has to be decided on its merits. 

Revision from the order o 1 Commissioner, Rawalpindi Division. 

ORDER. 

I am asked to revise the order of tbe Commissioner of Rawalpindi, 
dated January 13, 1928, in which he dismissed an appeal by Murid Hus¬ 
sain Shah and others from an order of the Collector of Shahpur, dated 20th 
August 1927, sanctioning the mode of partition of a large area of land in 
Mauza Hussain Shah, Tahsil and District Shahpur. The case has been 
pending since 1921, and Murid Hussain Shah and his co-applicants have 
been doing everything in their power since then to prevent partition. 

I am asked to accept the application on the ground that, though 
partition is being made under a decree of a Civil Court, dated 20th Novem¬ 
ber 1923, to the effect that Jawala Sahai and others, the “opposite party” 
to Murid Hussain Shah, are legally entitled to ask for partition, an appeal 
against that order has been filed by applicants in the High Court but not 
yet decided, and that it is inequitable that a decision should be made in 
these partition proceedings till that appeal be finally decided. 

To this contention I docline to agree. As already said, Murid Hus¬ 
sain Shah and others havo adopted every possible device to prevent parti¬ 
tion. I docline to help them to postpone it any longer. Should the High 
Court aceept the appeal, the partition proceedings can be cancelled. Butthoy 
should be now prosecuted by the Collector with the utmost vigour. 

I Jo not of course overlook the provisions of S. 117 (1) of the 
Land Revenue Act, empowering a Revenue Officer dealing with a pa r ti- 
tion case in which a question of title is involved, as in this case, to refuse 
partition until that question has boon determined by a competent Court. 
The section is, however, permissive, not mandatory, and its application in 
the present case would, I think, involve injustice on the “opposite party.” 
Evory such case has to be decided on its merits. 

I dismiss this application. Parties may p\y their own costs : I make 
this order with some hesitation, I, at first, thought the applicants should psy 
respondents’ costs : but, after considering all the circumstancos of the case, 
I think it on the whole right that each party should pay his own costs. 

Application rejected. 

IN THE COURT OF THF FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 

Revenue. 

No. 95 of 1928-29 (Decided on 21-3-1929). 


Townsend , F. C. 


Nanak Ciiakd 

Applicant 

Versus 


Crown 

Other side . 


NANAK CHAND v. CROWN 
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Punjab Excise Act, Ss. 61 (a), 80—offence under S, 61 (a) 

—whether compoundable. 

The composition of offences under the Excise Act is governed by S. 80 of 
the Act and in that section no mention is made of offences under S. 61 (a). 

Punjab Excise Act, S. 61—offender, an ’old licensee—previous 
record, bad—leniency, whether to be shown. 

Where the accused was an old licensee and had been detected at least twice 
before in offences under the Excise Act, held, that he must be presumed to be 
thoroughly acquainted with all the rules covering licenses and that it was a fit 
case that his license be forfeited, the stock be confiscated and a fine be im¬ 
posed. 

Case forwarded by the Commissioner of Jullundur Division for the 
orders of the Financial Commissioner. 

ORDER. 

This case has been sent to me by the Commissioner of Jullundur 
under his order dated 16th January, 1929. It relates to offences of one 
Nanak Chand of Jullundur (who till recently held four licenses) against 
the Excise Act. The facts are given in the Commissioner's orders, dated 
21st November, 1928, 22nd December, 1928 and that of January the 16th, 
1929. The Commissioner allowed the offences committed by Nanak 
Chand under 8. 61 (a) of the A.ct to be compounded on payment of 
Rs. 500. I feel, however, that that was not legal : the composition of 
offences under the Excise Act is governed by S. 80 of the Act, and 
in that section no mention is made of offences under S. 61 (a). 
Putting aside, however, this point, the present position is that all licences 
held by the applicant have been cancelled, his stock has been forfeited, 
and he has been ordered to pay Rs. 500 by way of composition. The 
criminal case against him has, I understand, been withdrawn. The Com¬ 
missioner considers the penalties imposed too severe and asks me for 
revision of his orders. 

An examination, however, of the record shows, in my opinion, that 
the Commissioner takes too lenient a view of the offence. Nanak Chand is 
an old licensee and must be thoroughly acquainted with all the rules cover¬ 
ing licenses. Moreover, he has, as a report of the Deputy Commissioner 
of Jullundur shows, been detected at least twice before in offences under 
t e Excise Act. If I accept the Commissioner’s recommendation in toto 
the result will be that Nanak Chand will only suffer by having his licen¬ 
ses forfeited and stock confiscated. I n view of his record I am not pre¬ 
pared to agree that this penalty is sufficient and I decline to interfere, 

save that I reduce the amount of R*. 500, which the Commissioner order- 
« lm to pay, to Rs. 250. Application for revision accepted to this ex¬ 
tent only. I decline to give Nanak Chand any excise license : I mention 
the point as his Counsel particularly presses it. 


Revision partly accepted. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 

No. 25 of 1928-29. (Decided on 21-3-1929). 

C. A. H, Townsend , F. C. 
Charanji Lal and another 


Revenue. 


Applicants 


Versus 


Din Muhammad and anothers 


Other Side . 


Punjab Land Revenue Act, S, 118- partition - patwari should 
carry on the work-strict supervision by the Kanungo necessary. 

Aftor sanction of the mode of nartition the actual partition should not be 
entrusted to an assistant patwari . The partition should be carried out by a 
patwari of the village and his work must be strictly supervised by the Kanungo 

of the Circle. 


Case forwarded by the Commissioner of Lahore Division. 


ORDER. 

In .this case I dispose of two applications, Nos. 25 and 26 for revi¬ 
sion, which have been forwarded to me by the Commissioner of Lahore 
with his recommendations dated 2nd November, 1928, I have to-day heard 
counsel for petitioners, and the respondent Din Muhammad mortgagee, 
in person. 

I agree with the Commissioner that the proceedings after sanction 
of the mode of partition are entirely unsatisfactory. The partition of these 
two valuable khatas should not have been entrusted to an assistant 
patwari • The work should have been done by the paticari of the village, 
the ordinary work of his circle being carried out by an assistant. 
Apparently also the work of the assistant patwari, who did the partition 
on the spot, was never inspected either by the Tahsildar or Revenue 
Assistant, although the village is only 2 miles from Gurdaspur. For the 
reasons given by the Commissioner, I cancel all the proceedings in these 
cases after sanction of the mode of partition. The partition should bo 
carried out accordingly afresh by the patwari of the village and his work 
must be strictly supervised by the kanungo of the circle, and the Tahsil¬ 
dar or Naib-Tahsildar must also go into it on the spot at least twice. I 
trust the work will now be properly done. I direct the particular attention 
of the Collector and his Revenue Assistant to this case. The unfortunate 
petitioners have been put to much trouble and expense for no fault of 
their own. Application accepted. I pass no order as to costs. 

Application accepted* 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue 

No. 194 of 1927-28. (Decided on 30-4-1929). 

Townsend , F , C. 


Applicant 


Ralla Singh 

\ ers us 

WAZIR SlNGH Respondent. 

Lambardar-succession-right of adopted son-presence of 

heir entitled under ordinary rule - adopted son. if entitled to succeed- 
— Revenue rule 17 (2) a. 


An adopted son is not entitled to succeed to the lambardari held by his 
adoptive father in the presence of an heir entitled to succeed under the 
ordinary rule. 2 P.R. 1912 (Rev.) fob 1 P.R. 1912 (Rev) distinguished. 

Revision from the order of Commissioner, of Jullundar Division. 

ORDER. 


This is an application for revision of the order of the 
Collector of Hoshiarpur, dated 27ch February 1928, appointing 
respondent Lambardar in place of Ghanaya resigned The 
Commissioner by order, dated 10th April 1928, rejected applicant’s 
appeal against that Order. Applicant now comes to me on revision. 


The facts are simple: but both Collector and Commissioner in 
my opinion are wrong. They held that respondent was entitled to 
succeed Ghanaya as his adopted son, in accordance with Vura v. 
Nasir Din (l). Both overlooked the later Bhag Singh v. Jaura 
Smgh (2) in which Sir M. Fenton, after thoroughly going into the 
case and the previous rulings on the point, held that an adopted 
son was not entitled to succeed to the Lambardari held by his 
adoptive father, in the presence of an heir entitled to succeed 
under the ordinary rule : which is Land Revenue Rule 17 (ii) ( 0l ). 
Such an heir is present in this case, in the applicant Ralla 

mg , son of Lehna, his father having been the grandfather of 
Ghanaya, the late Lambardar. There is nothing against Ralla 
kinga to prevent his appointment as Lambardar, 


I have carefully considered both the judgments of 1912, and find 
myself in entire agreement with the complete and expansive 
judgment of Sir M, Fenton. The matter is important, as there 
considerable doubt among the Revenue Officers on the matter. 


IS 


I, therefore, accept the application for revision and appoint 
Ralla Singh, Lambardar instead of Wazir SiDgh. 

Parties may pay their own costs. 


Cl) 1 P. R.19I2, (Rev.) 
(2j 2 P. R. 1912, (Rev.) 


Revision accepted , 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 

No. 97 Of 1927-28. (Decided on 1-5-1929). 


Revenue. 


Townsend , F. C. 


Bishan Das 

Bawa Perduman Singh 


Versus 


Applicant 
Other Side . 


S. 87—costs follow events -defendants causing unnecessary 
delay—if liable ~‘pleader’ and, Sardar Sahib—no grounds for exemp¬ 
tion. 

Where the defendant fought the case hard all the way through, caused un¬ 
necessary adjournments in its hearing and the like, the facts that he was a 
plpaderand’a Sardar Sahib was held to be entirely irrelevant in awarding costs 
which should follow the events. 


Case forwarded by the Commissioner of Jullundtir Division. 

ORDER. 


The first lower appellate Court, the Collector of Jullundur, wrote, as 
the Commissioner says, an entirly exiguous and unsatisfactory judgment. 
And the Commissioner has therefore forwarded the case to me on revision. 
I could of course send it back to the Collector to write a real judgment., 
but the case has been pending a very long time, and I dispose of the matter 
myself. 


I can see no satisfactory reason to deprive applicant of his cost in the 
trial Court. Respondent fought the case hard all the way through, caused 
unnecessary adjournments in its hearing, and the like. The fact that he 
is a “pleader and a Sardar Shahib and has been attending the trial Court” 
one of the reasons adduced by the lower court for not making him pay 
applicant’s costs, is, of course, as Commissioner, says, entirely irrelevant. 
I* therefore, accept the application, and order that respondent pay appli¬ 
cant’s cost in the trial Conrt. Costs in Commissioner’s and my Court may 
be borne by each of the parties. 


Application accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue 

No. 1 of 1928-29. (Decided on 2-6-1929 ) 

C. A* II . Townsend , F. 0, 

Gurdas Mal Applicant 


Crown 


Versus 


Other Side . 



TARA SINGA v. MST. ISO 
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Stamp Act, Sch. I, Art. 22— conveyance and composition deed— 
distinction between debtor’s whole property to be conveyed. 

Where a deed shows that all the property in it is not convej^ed, the deed is a 
conveyance and not a composition deed under which all the property of the 
debtor must be conveyed. 

Revision from the order of the Collector, Jhelum District. 

ORDER. 

Applicant has a bad case* From the petition he gave to the Collector, 
dated 28th September 1927 he appears to have had grave doubts himself 
that the deed in question was not a deed of composition, referred to in Arti¬ 
cle 22 of Schedule I of the Stamp Act (as he now contends), but a con¬ 
veyance referred to in Article 23 of the Schedule, as the Collector held. 
The doubts were justified. After carefully examining the deed and hear¬ 
ing counsel for each side, I have no hesitation whatever in holding that 
the Collector rightly held that the deed in question is a deed of conveyance, 
and not a composition deed. To mention only one point, under a com¬ 
position deed, all the property of the debtor must be conveyed. A mere 
perusal r>f the document shows that all the property was not conveyed in 
this case. The Collector’s order is perfectly right. I reject the appli¬ 
cation ; the deficiency in duty, Rs. 325, should be recovered forthwith 
from the applicant. 

Application rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 1 of 1928-29. (Decided od 3-5-1929.) 

C. A. R\ Townsend , F. C. 

Tara Singh and another Applicants 


Versus 

Mst. Iso and others Respondents. 

Punjab Land Revenue Act, S. 37—mutation—maintenance to 
unsuccessful party—duty of Civil Courts. 

n0t ^ unc ^ on °f Revenue Courts tj give maintenance to the unsuc¬ 
cessful party m mutation cases. That is the function cf Civil Courts. 


Revision from the order of the Commissioner of Lahore Division. 

ORDER. 

.< 1 cannot uphold the Commissisoner’s order giving Rs. 15 per mensem 

enance to Mst. Crnro, respondent: even though the applicant’s 
ounsel appear to have given some such agreement in the Collector’s Court, 
t is not the function of Revenue Courts to giv© maintenance to tho unsuc¬ 
cessful party in mutation cases: that is the function of Civil Courts. 
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So I accept the application in so far that I order the expunging from 
the mutation order of so much of it as orders the payment of the mainten¬ 
ance by applicants to respondent. 

Parties may pay their own costs# 

Application accepted. 


Applicants 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Rev6 " ue - 

No. 89 of 1927-28. (Decided on 2-4-1929.) 

Townsend , F. C. 

Jaw ala Ram and others 

Versus 

Jam ala Other side - 

Punjab Tenancy Act, S. 84—gross injustice and material irregu¬ 
larity-grounds for revision. 

Where there is gross injustice amounting to material irregularity inter- 
ference on the revisional side is justified. 

Revision from the order of the Commissioner of Multan. 

m? HTTP 


This is a revision case, but so gross has been, in my opinion, the in¬ 
justice done, I regard it as a “ material irregularity ” justifying my inter¬ 
ference on the revisional side. 

I have heard Mr. Nanak Chand for the petitioners. The respondent is 
absent though duly informed. Case ex parte against him. 

The facts are given in the orders of the lower Courts. It will be seen 
that Mr. Burton when Commissioner, was very doubtful about this case,- 
and that his successor, Sheikh Asghar Ali, though he upheld the Collector’s 
order, did so, judging from the wording of his order, with considerable 

doubt. 

The only point is on account of the compensation given to the 
tenant, respondent, on ejectment, partly for the cost of the con- » 
struction of the “ Mida wala” well, partly as a clearing tenant. 

But he certainly did not *' clear ” the land. It is quite obvious that 
when he got possession of the land in 1910, it was already broken. Further, 

I canuot see how he can possibly be held entitled to any compensation for 
the cost of constructing the “ Mida wala ” well. It had been made many 
years before 1910. It. is very doubtful whether even Mida, to whom the 
respondent claims, but. does not satisfactorily prove, relationship, originally 
made it. Mida died in 1882 and one Lahna (admittedly no relation) held 
the land then for 12 or 14 years, or even longer. There is not the least 
reason, whether in law or equity, to give the respondent, any compen- 
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sation. Accordingly I accept the application for revision and cancel the 
decree for Rs. 770 given to the respondent against the applicant. 

Application accepttd . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side 


Revenue 


No. 61 of 1927-28. (Decided on 20-5-1929.) 

Townsend , F C. 

Pir Ghazanfar Hussain 

Versus 


Appellant 


Mohammad Yasin Khan Respondent. 

Lambardar—succession to—dismissed lambardar-hereditary 

principle—convicted lambardar—grandson, if eligible. 

n l a rJ h a e /f r >f ndS011 I° f a convicte ‘ i Lambardar should not be appointed in Ins 
F ° grandson is soon to be under the influence of the grand-father, 

sLtimentst? 6 h / redit ' al T principle and the recognition of tribal 

sentiments are at the root of,the Lambardari system 

Appeal from the order of the Commissioner, Ambala Division. 

ORDER. 

of r?! 16 0 . OUe *f° r 0f Ambala dismissed one Aziz Khan, Rajput Lambardar 
o Duly am village, who had been convicted of an offence under S. 

’ “ dlan Penal Code > and sentenced to six months’ imprisonment 
and appointed in his place Pir Ghazanfar Hussain, Quieshi, a Sub-Inspector 
of Police but a resident of Dulyani, and shortly about to retire. 

an Co “ missioner on a PP0al reversed the Collector’s order, and 

ppomted as Lambardar Muhammad Yasin Khan, grandson of Aziz Khan, 

is dead Lambardar. Muhammad Yasin Khan is a minor : his father 

hoard S co“ St t ! la \ 0, ; d6r Pir Ghazanfar Husain appeals to me : and I have 
the criminaT & engtb ‘ for ea °h side. After going through the file of 

the Collector 0386 * U iT l °r Az ' Z 2:113,11 WaS convicted > 1 consider that 

coLZrT" "" T! • - lQ th6 CaSe in Aziz showed 

previous co tUrpltudd- He ’ m collusion with one Karam Illahi, a 

other LamhaT ^ articles 8tolen from the house of an- 

that Muhammad r ’v AbdU Trt Z,Z 'i.- And 1 Cann0t agfee with the Commissioner 
In holding th's K ^ aD ’ ^ grandson ’ wil1 not he under his influence, 

by the fact that M V C °“ i0ner WaS a PP a ^ntly largely influenced 

Z*ZZ.T 1828110 ” 8 “• — 
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It is of course, true, as the Commissioner says, that the hereditary 
principle, and the recognition of tribal sentiment are at the root of our 
Lambardari system : and should not be set aside without grave reason. 

I think, however, that quite sufficient reason is forthcoming in this case 
to refuse, as did the Collector, to appoint the nearest, or indeed any, 
heir to the dismissed Lambardar, as is expressly provided by Land 
Revenue Rule 17 (ft) ( b ). That the minor grandson would be under his 
grandfather’s influence for some years to come there can be no reason¬ 
able doubt. In arriving at this conclusion I have duly taken into account 
the ruling of my predecessor, Mr. Ring, Financial Commissioner, in the 
ca«e Mohammad Ohafoor v. Balu. ( 1). From the tribal point of view, 
there are, apart from the Lambardari now in question, four other Lambar- 
dars in the village, all Rajputs. Yet non-Rajputs own a not inconsiderable 
amount of land : at present they are not represented among the 
Lambardars. 

I accept this appeal, and cancelling the Commissioner s order, restore 
the order of the Collector of Ambala, dated February 18th, 1928, appoint¬ 
ing Pir Gkazanfar Hussain, appellant, Lambardar • on condition that 
he forthwith resigns his post as Sub Inspector of Police. This he told 
me he was quite willing to do. The Collector should decide what, if 
any, new arrangements will be necessary in the village for the division of 
revenue payers among the Lambardars for the purposes of Land Revenue 
Collection and the like. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 185 of 19*27-28. (Decided on 26-5-1929.) 

! lownsend , F . C. 

Jai Dev Singh Applicant 

Versus 

Crown Respondent . 

Stamp Act, Art. 23—construction of. 

The Stamp Act must be strictly construed and the benefit of any doubt 
given to the public under the wording of Art. 23. [Held also, that consideration 
is essential for a conveyance. 13 Cal. 43 distinguished. 

Revision from the order of the Collector, Lahore District. 

ORDER. 

This is an application tinier S. 45 of the Indian Stamp Act, to 
remit the additional stamp duty (Rs. 1,507) plus a penalty of Rs. 600 
imposed by the Collector, Lahore, by his order dated 3rd November 1926, 

CD 1926 L. L T. 22 : 1926 P. C. L. 11 (Rsv.) 
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on an indenture, dated 3Uth March 1926, by which the applicants trans¬ 
ferred to a new company, known as Rai Bahadur Boota Singh and Sons, 
some of the property left by the late Rai Bahadur Boota Singh of Rawal¬ 
pindi. The Company in question was formed in accordance with his will. 
The indenture in question mentions no consideration as payable, or paid* 
to the applicants for the transfer in question. 

Both the indenture and the will are before me and I have examined 
their wording with care. Clause III of the’Will, after disposing of minor 
legacies, directs that the ‘‘remaining capital*’ of the Company ‘ will be 
divided among my three sons, S. Harnam Singb, S. Jai Dev Singh and 
S. Atma Singh, and the trusutees of S. Hardial Singh equally in the form 
of shares of the Company.” These four gentlemen are all the sons of S. 

Boota Singh. The applicants in the present case are the executors of 
his will. 

I have been referred to various judgments by Mr. Noad for the 
Crown, particularly Indian Law Reports XIII Calcutta 43. But none are 
quite in point. The applicants hold that the indenture in question falls, 
as a transfer, under Article 62 ( e) of the Indian Stamp Act, and, as such, 
the proper stamp duty on it is Rs. 7-8-0 : as originally paid. The Collec¬ 
tor held that Article 23 of the Act applies to it, as a conveyance. 

After giving the matter due consideration, I cannot find myself in 
agreement with the Collector. Under the wording of Article 23 consider¬ 
ation is essential. I cannot find that any consideration passed in this 
case. This indenture^and the will are really part of the same transnac- 

tion . the indenture was only executed to comply with the instructions in 
the will. 

Ihe Stamp Act must be stricly construed, and the benefit of any 
doubt given to the public : not indeed that I have any doubt in this case. 

I hold that the indenture is a transfer falling under Article 62 (e) of 

the Stamp Act, and, as such, has been properly stamped. I therefore 

a cc.ept the application, and cancel the Collector’s order of 3rd November 

! ° r ‘^ erin £ tke applicants, to pay an additional duty and penalty on 
it. The document should be admitted to registration. 

Revision aecepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


Revision Side 


Harnam Singh 


PUNJAB. 

No. 37 of 1928-29. (Decided on 6-11-1929.) 

Townsend , F. (7. 


Revenue. 


Applicant 


Bhan Singh and another 


Versus 


Other Side . 
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Punjab Land Revenue Act S. 118-mode of partition-pos 
session to be respected. 

In making partition Revenue Officer should divide the land in the same nro- 
porhons accordmg to its classes, and with this limitation the various possession* 

f t be T P6Cted 83 f8r 83 P° S3ibl9 ’ *>■’ Portion mort¬ 
gaged by a co-sharer ought to be retained by him up to the limits of his share. 

Punjab Land Revenue Act, S. 113 (b)-in effecting partition so 

tar as possible the land mortgaged should be allotted as a share to 
the mortgagor. 

land^heffi th!t°- the i hree br ° therS had m ° rtgaged «,tain plots out of joint 

divX“x°c i rr' o ' <l, j B “ u - “™* .h'i'a i° 

.dad into three port.ons and an equal portion of equal value given to each 

gagor should S be re tT a t k ’ T* ° f hiS 8haltbe portio ” gi ™ 

gagor should be that mortgaged by him. 2 P, R. 1918 (Rev.) followed. 

ase forwarded by the Commissioner of Lahore Division. 

ORDER. 

Rhan heard Mr - Uul Ra i- Advocate for Harnam Singh, petitioner, ard 

AH lngh acd 0harau Singh in person. I have also heard Mr. Mazhar 
, Advocate for Muhammad Hussain, mortgagee. I have heard him under 

provisions of S. 113 (6) of the Land Revenue Act, duly bearing in mii.d 

inane,al Commissioner’s finding Cl,. Thakar Das v. Sultan Bakhsh ( 1 ) 

referred to by Commissioner. 

S , afireamcnt between the three brothers, Harnam Singh, Ehan 

as Comm' ■ ““ S ‘ D<!h ' But th ® Revenue Assistant and Collector, were, 
served SaVS ’ at * eaSt ° b8Cure in orderin e possession to be ob- 

Civil rl u “ g Partiti °“ : at Pr6S6nt Harnam Siugb has * d ^ree of a 
be d- ■j ,r j W n ,a faV ° Ur eDtitling him t0 ene-tbird share in the property to 
ivi e . But he has actually as yet no possession of any land. 

the J!’! m0rt8agee ’ s counsel a ^s that so far as possible the share given to 

ga e°» Charan Singh be that mortgaged. The words italicised are 
an . Finally the Commissioner’s remarks re. No. ]70 are not 
ii e accurate. That number falls into two portions, 17C/I ard 170/2: the 

JfJ S , eD,6 , red as tbe j° int Property of Harnam Singh and Bhau Singh ; the 
as the sole property of Charan Singh. Neither of these fields of 
course are included in the present proceedings, which only relate to pro¬ 
perty held jointly by all three brothers. 

I accept the application for revision, and, cancelling all the previous 
proceedings, order that the partition should be doue de novo, under the 
direct supervision of the Revenue Assistant himself: the Tahsildar or the 
Kaib-Tahsildar should have nothing whatever to do with it. The Revenue 

Assistant should visit the village himself. The lidding to be divided is 

that already said,-in which all three brothers are entered as holding in 
equal shares. Land should be given to each brother in the same propor¬ 
tions according to its classes i. e, canal irrigated land should be divided 

(1) 2 P. R, 19i8 (Rev.) 
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into three portions, and an equal portion of orm^i „ i 

ST r:* up, ° the Umi - «<* X::t 

an Singh should be that mortgaged by him to Muhammad Husain. 

Revision accepted. 

IS THE COUET Of THE FINANCIAL CIOHMISSIONER OF THE 

PUNJAB. 


Revision Side. 


No. 8 of 1928-29. (Decided on 8-11-1929 ) 


Revenue 


Sardara Saleh and others 


Townsend , F. C- 


Versus 


Applicants 


Merra and others 

D • i m Other bide. 

:lz?x ° c ~ 

x:~ i, o s p =„«;C;,t: 

tladLrf'wiS, '^ h 'hi ““ ” Ch be t * k “' > "P °'«V "Tea 

DiyiSoT h ‘ lh “ °" i9t th ‘ »< Rawalpindi 

ORDER. 

I decline to interfere having heard Mr. Amar Nath r 
petitioners. This is an application for revision, not an appeal T 
... no reason 1. differ Iron, any o, , he „o.c,„i.„ s „ riy ,7“' 1 

h. lower Court.. But both omitted any r.I.r.no. i„ ,h, ir 

r. 0 or P .:ir‘ ri "h,.’ h ^y tr*. “ ted *- “ 

ih.provom.nts, .tm Z^tZa f 

taken up now. No question of ejectment of the f be 

part oi the land involved is now before me When ‘ “° M ,rom “7 

eject them, ,h. prooednre laid down ta Sell Z "" h .*» 

Tenancy Act must be follnwAr] j 1 n the 

the tenants can then apply for cLpelation^ ° £ ** AC *’ 
Application rejected. p, r , ie , Baj , pay , heir ^ ^ 

Application rejected . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revenue. 


Appellate. 


No. 38 of 1928-29. (Decided on 23-11-1929). 

Townsend , F. C. 


Jamna Ram 


Appellant 


Versus 

Sulaiman Khan Respondents. 

Sufedposhi and Zaildari cases-Collector’s orders should be 
maintained if possible—practice. 

Held, that in Sufedposhi and Zaildari cases,the Collector’s orders should 
be, if possible, maintained* Such orders should not be upheld where there is an 
obvious mistake. 

Appeal from the order of the Commissioner of Ambela Division. 

ORDER. 

I do not think adequate reasons existed in this case for the Commis¬ 
sioner to set aside the Collector’s order. It is of course an admitted law 
that in^ sufedposhi and Zaildari cases Collector^ orders should be, if pos¬ 
sible, maintained. This does not of course imply that where they have made 
obvious mistakes their orders should be upheld. But in this case there 
is not much between the candidates. Hindu Jats, of whom appellant is one, 
are in a considerable majority in the zail: and respondent has, I think, 
been adequately rewarded by being made a district Durban. 

Accordingly, I accept the appeal, and reversing the Commissioner’s 
order, restore the Collector’s order and appoint Jamna Ram, Sufedposh 
but I order that the latter shall be on probation for one year. 


Collector’s order varied to that extent- 


Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 


No. 94 of 1928-29 (Decided on 26-11-1929.) 

Calvert, F. C . 


Sahib Singh 


Applicant 


Versus 


Sardul Singh 


Other Side . 

Lambardar—appointment of—father convicted but acquitted on 
appeal— whether sufficient cause for passing over son. 

Where a lambardar was convicted of forgery and for possession of an 
unlicensed revolver, but was acquitted on appeal, as there was insufficient evi- 
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SAHIB SINGH v. SARDUL SINGH. 

defence, and therefore benefit of doubt was given, held, that nothing was proved 
against the Lambardar which would justify the passing over of his son. 

Revision from the order of the Commissioner of Multan Division. 

ORDER. 

This is an application from the order of the Commissioner, Multan, 
dated 13th November 1928, upholding the order of the Collector of 
Lyallpur, dated 1st September 1928. The Collector dismissed Havela 
Singh on the ground of a conviction for forgery and for possession of an 
unlicensed revolver. 

He then proceeded to appoint Sardul Singh to the vacant lambnrdari 
passing over the son of Havela Singh on the ground that he would be 
under his father’s influence. 

Havela SiDgh was acquitted by the Sessions Judge on appeal. The 
revolver case was never brought to Court. Thus the two grounds on 
which Havela Singh was dismissed have fallen through. Therefore, it 
does not appear that there is any taint to convey to the son, Sahib Singh. 

Before me the son. Sahib Singh applies for revision of the order of 
the Commissioner, and that he be appointed lambardar in place of his 
father. 

The appeal of Havela Singh against his dismissal was heard after his 
acquittal. 

Counsel for respondent argues that Havela Singh was not honourably 
acquitted, that he was given the benefit of the dcubt. It was not found 
that he had not forged the Will but that there was not satisfactory legal 
evidence to prove that the Will was forged. He, therefore, argues that 
the conduct of Havela Singh was so suspicious that his son should not 
be appointed. He argues that the mere fact that the evidence was not 
sufficient for the I. P. C. does not necessarily indicate that it is not 
sufficient to dismiss a lambardar and pass over his son. 

It is further argued that a Financial Commissioner on revision should 
not interfere with orders passed by Revenue Officers who have had the 
whole facts before them. 

I am not here dealing with Havela Singh’s dismissal but whether 
rule 17 (w) (6) applies and there seems to be little room for doubt that it 
does not apply in this case. 

It is unfortunate that the Commissioner did not refer to the acquittal 
and it seems* more than probable that he was not aware of it. 

The facts are that there is nothing proved against Havela Singh 
which would justify the passing over of his son. 

1 do not think that suspicion after acquittal is sufficient. 

I therefore set aside the orders of the officers below and order that 
Sahib Singh be appointed Lambardar in place of his father dismissed. 
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It will be for tbe Collector to pass orders about the Lambardari 

square. Also in regard to the appointment of a Sarbarah in case the 
young man wishes to pursue his studies. 

Revision accepted. 


Civil. 


Appellants 


.LAHORE HIGH COURT. 

Appellate 

No. 838 of 1924. (Decided on 24-1-1929), 

Broadway and Harrison , JJ. 

Chanan Singh and others 

Versus 

Mst. Sant Kaur _ A 

Respondent. 

Punjab Tenancy Act, S. 59 (1) (b)-Succession to occupancy - 
widow of predeceased son—whether can inherit. 

A widow of a predeceased son has no right to inherit to the tenancy, for 
under S. 59 the sons and the sons alone can inherit the tenancy. 

Second appeal from the decree of District Judge, Ferozepore. 
Appellants :—by Mr. Fakir Chand. 

Respondent:—by S. Man Singh. 

JUDGMENT. 

• 1 "I””’ ~, Tb6 P . ,aintiff8 ’ being the 60ns of J assa Singh, who died 

in 1918, brought this suit against the widow of their brother Bhag Singh 

for a declaration that she was not entitled to inherit the property, which 

would have gone to her husband had he survived his father. This 

properly is of three kinds : land held as a full proprietor, land held as a 

mortgagee and land held as an occupancy tenant. The suit was dismiss- 

ed, the finding being that the widow was entitled by custom to inherit 

her husband s share, and the appeal was dismissed by the District Judge. 

A second appeal has been admitted on one point only, namely 
whether the collaterals are entitled to succeed to the occupancy tenancy 
on t ie ground that the Statute overrides all custom and that under S. 

° m.- 1D ' ,a 6rancy ^ Ct fhe widow of a predeceased son has no 

status. This point was urgod before the District Judge but, as it had not 

een ral9e in tbe trial Court, while describing it as perfectly sound, 
he held he could not take cognizance of it at so late a stage. Before us 

it is contended by Mr. Fakir Chand that it is a pure question of law and 
ere can e no necessity for taking fresh evidence and that, there- 
ore, is is emit e to raise it even on second appeal and still more so 
on appeal to the District Judge. He has also contended, but we think 
he has faded to establish, that he did raise the point in his plaint in the 
trial Court. There can be no doubt that S. 59 of the Tenancy Act 
is conclusive ou the question of succession to an occupancy tenancy, 
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and both Mat. Aisha Bibi v. Aziz-ud-Din (1) and Wall Muhammad v. 
Mariam Bi (2) make this very clear. In reply Sardar Man Singh states 
that he might discover, though he has not done so, that there is some 
vi ence which might be admissible under S. 112 of the Tenancy 
c • This is not a sufficient reason for not enforcing the clear and 
imperative provisions of S 59. Whatever the rights of the widow in the 
er land, the sons and the sons alone can inherit the tenancy. 

We therefore accept the appeal and give the plaintiffs the declaration 
ey seek with regard to the occupancy tenancy alone. Under the 
circumstances we leave the parties to bear their own costs in this court. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


PUNJAB. 

.Revision Side 

No. 185 of 1927-28. (Decided on 26-5-1929). 

Townsend F. C. 

Jai Dev Singh 

Versus 


Revenue. 


Applicant 


Other Side. 


Crown 

c vuier nice. 

amp Act, Art. 23 and 65—remission of additional stamp 

the Act -hi - ??” S l d r a u° n L eSSential under S - 23_inter P retation of 

the Act benefit of doubt to be given to the public. 

under Art ’ 23 must be * 

Of be Strict ^ the benefit 

Revision from the order of the Collector, Lahore District. 

ORDER. 

Stamp ' TIT"?’ ^ a “ This is an a PP>ication urder S. 45 of the Indian 
nalty of R g ?! addUional sfam P duty (Rs. 1507) plusape- 

3-11-1926 on m T ythe C ° llect0r « Lahore ’ ^ bis order dated 

“ “ de “‘" re ^ 30 - 8 '' 926 - ^ •»» applicants 

w Com P a ny, known as R. B. Boota Singh and Sons 

The Compan Pr ° P6rty ^ ^ ** lat6 R ‘ B ’ Boota Singh of Rawalpindi! 
indentur^ n i- qUeStl0nWa8f0rmedin accc>1 dance with his will The 

applicanL^r^rTr: “ erati ° n aS Payable ' ° r Paid ’ * tbe 

their B wtd tLe ind r re aD i the WiU are b6f0re me ’ “* 1 have examined 
their wording with care, Clause III of the will, after disposing of minor 

0) 50 P. R. 1910. 

(2) 52 P. R. i9Q6. 
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legacies,directs that the ‘‘remaining'’ capital of the Company will be divid¬ 
ed among “my three sons, S. Harnam Singh, S. Jai Dev Singh and S. Atma 
Singh, ai d the trustees of S. Hardial Singh equally in the form of shares 
of the Company.” These four gentlemen are all the sons of S. Boota 
Singh. The applicants in the present, case are the executors of his will. 


I have been referred to various judgments by Mr. Noad for the 
Crown, particularly Indian Law Reports XIII Calcutta 43. But none are 
quite in point. The applicants hold that indenture in question fails as a 
transfer, under Articles 62 (e) of the Indian Stamp Act, and, as such, the 
proper stamp duty on it is Rs. 7*8-0 as originally paid. The Collector 
held that Article 23 of the Act applies to it, as a conveyance. 


After giving the matter due consideration, I cannot find myself m 
agreement with the Collector. Under the wording of Article 23 considera¬ 
tion is essential. I cannot find that any consideration passed in this 
case. This indenture and the will are really part of the same transaction : 
the indenture was only essential to comply with instructions in the will. 

The Stamp Act must be strictly construed and the benefit of any 
doubt given to the public : not indeed that I have any doubt in this 


case. * f \ i 

I hold that the indenture is a transfer falling under Article 62 (e) Of 

the S amp Act, and as such has been properly stamped. I therefore accept 
the application, and cancel the Collector’s order of 3-11-1926, order¬ 
ing the applicants to pay an additional duty and penalty on it. The docu¬ 
ment should be admitted to registration. 

Revision accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 


Revenue. 


No. 44 of 1928*29. (Decided on 26-2-1929). 

Crn iky F. C. 


Mst. Bibi 


Applicant 


Versus 


Other Side. 

mutation—alienation 


Mst. Fatima and others 

Punjab Land Revenue Act, S. 37- 
prima facie void -alienee not in possession-duty of Revenue Officer. 

Held, that in oases where on alienee has not got the possession. Revenue 
Officers should refuse mutation of names based on on alienation ^ 
fade void until a decree (i. o. of a Civil Court) affirming the J^ d,t y of th 
ostensible transfer is obtained. 14 P. R. 1901 (Rev.) followed. 6 P. R. 1912 

distinguished. 

Case forwarded by the Commissioner of Multan Division. 


MST. BIBI v. MST. FATIMA 


37 


ORDER. 

The facts of this dispute appear sufficiently from the judgment of the 
Collector, dated the 9th of July 1928, and the Commissioner’s order of 
thd 20th October, 1928, 


On behalf of Mst. Bibi counsel has referred to me to the pass¬ 
age as reported in revenue judgment No. 5 of 1914, beginning. “There 

romains the question whether a mutation of sale should be rejec'ed, if or 
because the mutation officer considers that the vendor has exercised a 
power of alienation opposed to the customary law of the alienor.” In 
that passage the principle is laid down that when possession has taken 
place in pursuance of a contract (which is alleged by the other party to 
be void as violating the customary law of the parties) the mutation officer 
should sanction mutation irrespective of customary law considerations, 
and various reasons are given in support of this principle. In the present 
case, however, I am not satisfied that actual physical possession of Mst. 


Fatima’s share of the holding has passed to her daughter Mst. Bibi. It 
is true that in the deed of gift dated the 23rd of July 1927, it is recited 
that possession has passed in accordance with the terms of that deed but 
the land was admittedly formerly in the joint possession of the two widows. 
Mst. Fatima and Mst. Umri, and the three reversioners who are present in 
Court, deny that actual physical possession of any part of it has “passed to 
Mst. Bibi. As the dead was executed on the 23rd of July 1927, and the 
application for mutation in accordance with the terms of the deed was 
rejected by the Naib Tahsildar only three months later, the probability is 
against physical possession having passed to Mst. Bibi. At any rate, I 
am not satisfied that possession has passed, and consequently the princi¬ 
ple laid down inQhulam Muhammed v. Mst. Zewaro (I) does not apply, 
The case should be decided in accordance with the well recognized prin¬ 
ciple laid down in Momanda v. Farid (2) and followed in numerous 
subsequent judgments that Revenue Officers should refuse mutation of 
names based on an alienation that is prima facie Jvoid until a decree (t. e. 

of a Civil Court) affirming the validity of the ostensible transfer is obtain- 
ed. 


I accordingly decline to accept the recommendation made by the 
Commissioner in his order of the 20th of October, 1928, and rule that the 

order of the Collector dated the 9th of July 1928, rejecting the (appeal 

of Mst. Bibi, shall stand. The Naib Tahsildar’s order of the 27 Octobe 
1927, refusing mutation will, therefore, remain valid. 

Announced to the parties. Costs of proceedings in this Court will 
be borne by Mst. Bibi. 


Order accrdingly. 


0) 5 P. R. 1912 (Rev) 
(2) 14 P. R. 1901 (Rev.) 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 5 of 1928-29. (Decided on 27-3-1929). 

Craik , F. C. 

Jhanda Petitioner 

Vcisus 

Bafiaw'al other Side. 

Lambardar—dismissal of-statements made before the police 
and the magistrate —discrepancy -no sufficient cause. 

The statement of a Lambardar as recorded by the police under S. 161 
Cr. P. C. did not agree with his statement in court, but he was not aware of the 
record mafic of his statement to the police by the Head Constable and his evi* 
dence before the court was believed by the latter. Hold, that under such 
circumstances it was unfair to dismiss him from his Lambardari. 

Application for roview, from the order of the Financial Commissioner* 

ORDER. 

Jhanda has applied for review of my order of the 20th of November, 

19-8, on the ground that that order, which accepted an appeal against his 

appiontment as Lambardar, was passed without giving hitn an opportunity 
°f bating his case. 

There is force in this contention and I accordingly set aside on 

review, my order of the 20th of November, and proceed to consider the 
case de novo . 

Jhanda was dismissed from the Lambardari by the Collector’s order 
0 fie 7rh October, 1927, on the ground that, in connection with the 
prosecution of one Allah Bakhsh, Jhanda signed a ‘Fard Baramadgi* 
regarding the recovery of a ‘Chhavi’ from the house of AlUh Bakhsh and 
stated before the Police that the ‘Chhavi' was recovered in his presence. 
Later on, when giving evidence before the Magistrate Jhanda said 
that he was not present when the ‘Chhavi 1 was found. When I passed 
mj ordei of the 20th of Novomber, 1928, I had before me only the 
statement of Jhanda as recorded by the Head Constable in the Police 

iar>, and the record of Jhanda’s evidence in Court, and I took the view 

that there was an obvious discrepancy between the two statements. I 

have now, however, had an opportunity of pumsiug the judgment of the 

Magistrate, and I find that he took the view that the case against Allah 

Bakhsh was very doubtful and discharged him. The Magistrate comment- 

on the evidence given by Jhanda who said nothing in his judgment 

imp yiug that he took the view that Jhanda’s evidence was untrae or 
biased. 

In these circumstances, it would be clearly unfair to dismiss Jhanda 
from his lambardari for giving evidence which a judicial Court has 
accepted astiue. It is true that the statement of Jhanda as recorded by 
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the Police under S. 161. Cr. P. C. does not agree with his statement in 
Court, but Jhanda could not have been aware of the record made of his 
statement to the Police by the Head Constable, and I am not satisfied 
that he actually told the Police that the Chhavi’ was recovered in his 

presence. 

Accordingly, I reject the appeal of Bahawal against the Commissioner’s 
order of the 13th of June, 1928. That order which directed that Jhanda 
should be reinstated as Lambardar will hold good. 

In view of all the circumstances I make no order as to costs. 

Appeal rejected . 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB 

Rovision Side. Revenue. 

No. 95 of 1928-29. (Decided on 21-3-1929). 


Nanak Chand 


Town send y F.C. 


Applicant 


Crown 


Versus 


Other Side. 


Excise Act, Ss. 61 (a), 80—offence under S. 61 (a) - whether 
compoundable. 

The composition of offences under the Excise Act is governed by S. 80 
o the Act and in that section no mention is made of offences under S. Gl(a). 

Case foiwarded by the Commissioner of Jullundur Division. 

ORDER, 

Tins case has been sent to me by the Commissioner of Jullundur 
under h.s order dated 16th January 1929. It relates to offences of 
one Nanak Chand of Jullundur (who till recently held four licenses) 
agaiust, the Excise Act. The facts are given in the Commissioner’s 

Januarv th N ° Ve,nber ’ 1928 < December 1928 and that of 

committe 1 \ m’ 192 °' Th ° GoramissionCr . allowed the offences 

coZolnL Chand Und@r S - 61 (rt) the Act »o >>e 

riot ^ Paym6nt ° f R3 -‘ t,0 °- 1 fear - however that, that was 

Governed h 7 C0mp08 ' t,on of offences under the Excise Act is 

made of Iff 8 ’ 80 th6 Act ’ aDd in that section no mention is 
made of offences under S. 61 («). Putting aside, however, this 

point, the present posHion is that all licenses held by the applicant 

have been cancelled, his stock has been forfeited, and he has been 

against hLT "I 8 ’ 5( 7 by Way ° f C0mp0siti011 - The criminal case 
consid rs The 8 ’ been withdrawn. The Commissioner 

of his orders imp ° Sed t0 ° S6V6re and asks ™ *>r revision 
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Ad examination, however, of the record shows, in my opinion, 
that the Commissioner takes too lenient a view of the offence. Nanak 
Chand is an old licensee aud must be thoroughly acquainted with all 
the rules covering licenses. Moreover, he has, as a report of the 
Deputy Commissioner of Jullundur shows, been detected at least 
twice before in offences under the Excise Act. If I accept the Commis¬ 
sioner’s recommendation in toto the result will be that Nanak Chand 
will only suffer by having his licenses forfeited and stock 
confiscated. In view of his record I am not prepared to agree that 
this penalty is sufficient and I dsnline to interfere, save that I reduce 
the amount of Its. 500, which the Commissioner ordered him to pay, 
to Rs. 250. Application 'for revision accepted to this extent only. I 
decline to give Nanak Chand any excise license : I mention the point 
as his counsel particularly presses it. 

Revision partially accepted . 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Review Side. 

No. 11 of 1928-29. (Decided on 18-B-1929). 

Revenue. 


Townsend , F. C. 


Malik Ahmad 

Yak Khan 

Applicant 


Tiers us 


Crown. 


Other Side . 


Zaildar — dismissal without charge-validity. 

Without a charge being framed for the oilonce, a Zaildar should not be dis¬ 
missed. 

ORDER. 

I have been asked to review my order dated 17th December, 1928, 
by which I declined to interfere, on the revisional side, with the Commis¬ 
sioner of Multan’s ordor dated 13th September, 1928, rejecting the appli¬ 
cant’s appeal from the order of the Collector of Multan, dated 12th 
January, 1928, dismissing him from the post of Zaildar. Some new 
points are urged in the present, application, which merit discussion* 

I have therefore been into the case again with care. 

The Collector’s order dismissing applicant is brief, and not as clear 
as it might be. But apparently he dismissed him on the following 
charges : — 

(0 for neglect of work : and 

(t») evading seeing him (Collector) when sent for. No details of 
these charges are given in the Collector’s order. Having “ disposed ” of 
Ihora, the Collector discussed a conversation alleged to have taken 
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place between applicant and the Tahsildar, the latter said it had taken 
place, the applicant denied it. Apparently Collector had this matter 
also in mind in dismissing the Zaildar, but no charge about it was framed. 

The Commissioner on appeal discussed charges (i) and («) but in 
no detail. He mentions the applicant’s defence on them but does not 
say whether he accepted that defence or not. He then discussed in 
more detail the conversation between the applicant and the Tahsildar, 
on which no charge had been framed against applicant by Collector, 
on it he apparently held that the applicant's statement that no such 
conversation took place was false. 

But on this matter, as already said, no charge was framed against 
applicant by Collector. I cannot, in view of these facts, uphold the order 
of dismissal. The Commissioner apparently dismissed the applicant on 
the third point, the alleged conversation between him and the Tahsildar. 
But Collector framed no charge against him on this point. And the 
Commissioner arrived at no decision whatever on the first two charges,- 
that of neglect of duty, and failure to see Collector when sent for on 
which applicant was dismissed. 

Incidentally I note that the applicant’s reply to these two charges 
is, in my opinion, not unsatisfactory. 

So I accept this application for review of my order of 17th December 
1928 : and accepting the application for revision, cancel the Collector’s 
order, dated 12th January 1928, dismissing applicant from his post as 
Zaildar. 

Whatever applicant’s faults (and I am far from saying that he was 
entirely faultless), I think he has been sufficiently punished by the trouble 
and expense these proceedings must have involved. 

Applicant will draw the emoluments of Zaildar from this date not 

from any earlier date, For the intervening period applicant will be regar- 
ded as being under suspension. 

Review accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appellate Side 

No. 4 of 1929-30. (Decided on 3-12*1929) 

Calvert , F.C 

Muhammad Bakhsh 


Vers ns 


Revenue. 


Appellant. 


Muhammad Iqbal. 


Respondent . 
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Lambardar—succession—disqualification—minority,—father dis¬ 
missed—minor son with a sarbarah not under the influence of the 
dismissed Lambardar—may be appointed. 

Held, that the appointment as Lambardar of the minor son of a dismissed 
Lambardar, with a sarbarah not under the influence of the latter does not amount 
to a practical re-appointment of the dismissed lambardar. 

Appeal from the order of the Commissioner of Multan Division. 

ORDER. 

On the report of the Tahsildar of Toba Tek Singh, Hamid TJllah 
Lambardar, Chak 249, Gogera Branch, was dismissed by the Collector oi 
Lyallpur on the 9th May 1928. The ground was that this Lambardar had 
headed a party which had made a deliberate attack on the Patwari of the 
village. Another man was convicted, and sentenced, but there was no suffi¬ 
cient evidence forthcoming to ensure a conviction of Hamid Ullah, 
as it was stated that his influence in the village was sufficient to prevent 
witnesses coming forward against him. 

The Collector on 10th May 1929 appointed one, Muhammad Baklish 
as Lambardar, but the Commissioner, on appeal, appointed the minor son 
of the dismissed Lambardar. 

Muhammad Bakhsh appeals. 

The main point is whether the offence of Hamid Ullah does not prevent 
his son from being an efficient Lambardar. It is also urged that to appoint 
his minor son would practically be to re-appoint the father. 

I find, however, that Hamid Ullah will suffer to a considerable extent. 
A sarbarah not under his influei.ce is to be appointed ; he loses the Lambar- 
dari square, and the Lambardari will not revert to the family until the 
minor son, now about seven years old, becomes of age. 

It seems to me that the order of the Commissioner sufficiently deprives 
the dismissed Lambardar of influence and does not amount to a practical 
roappointment. I, therefore, decline to interfere and reject this appeal. 

Appeal rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side - 


Revenue. 


Kamal Din. 


Crown. 


No. 14 of 1929-30. (Decided on 3-12-1929), 

CaU'crt , F, C. 

4 * a. ^ 

Versus 


Appellant 


Eespondent . 

Punjab Tenancy Act, S. 80 - second appeal—competency of— 
order on first appeal favouring petitioner. 
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Held, that a right to further appeal can hardly be conferred by an order 
favouring the petitioner. 

Punjab Tenancy Act, S. 84-revision—no legal point involved 

—no interference. 

Where it was nowhere alleged that the officers, who had dealt with 
the case had failed to observe the prescribed procedure, and there was 
no legal point involved in the ground taken in revision, held, that there 
was no justification for interference. 

Appeal from the order of the Commissioner of Rawalpindi 
Division. 


ORDER. 

Appellant, having had his land confiscated, for reasons into which 
we need not enter, claimed compensation under Section 25 of the 
Colonization of Government Lands Act for improvements. The improve 

ments are chiefuly represented by a fruit garden, and much trouble 

has been taken by various officers to arrive at a fair valuation of his 
garden. 

The Collector awarded R s . 8, 872 and the learned Commissioner 
increased this to Rs. 12, 524. 

The grounds taken before me raise no point which was not consi¬ 
dered by the officers below. They merely repeat the rather vague 
statements made before as to the value of the garden. 

In Rai Faiz Muhammad. Khan v. Crown (l) it was held 

that where a Commissioner on appeal merely varied the order in 

favour of the petitioner, there was no second appeal. Had the 

Commissioner in this case, rejected the appeal, there would have 

beeu no second appeal to the Financial Commissioner, and it was 

held that a right to further appeal could hardly be conferred by an 

order, favouring the petitioner. The same argument applies to the 

present case. This should, therefore, be treated as an application for 
revision. 


It is nowhere alleged that the officers, who have dealt with the 

c. .., ha,. Med to observe lhe pr8 , oribed iB 

7 as would justify interference on the revision side. There is no 
pemt ,evoked in the grounds taken beiere me. There is no 
th,.g ire* requiring further consideration. It i, .dmifedly , 

d, «,cult case to deal with, b„. I can find ..thing .hicT^b lor 
any interference with the order oi the Commissioner. 

1, therefore, reject the application. 


(1) 1927 L. L. T. 87. 


Application rejected* 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 75 of 1928-29. 


Townsend , F. C, 


Phula Singh 

Vers u 8 

Santa Singh and others 

Punjab Land Revenue Act, S. 
between parties should be adhered to. 


Applicant 


Other Side . 


123 - partition—agreement 


Held, when a compromise has been come to, the decision should be in accor¬ 
dance therewith 8 P. R. 1896 F.B. (Rev) followed. 

Case forwarded by the Commissioner of Lahore Division. 


REFERENCE ORDER. 

This is an application for revision in a partition case. 

On 4th July 1925, the Naib Tahsildar proposed a mode of partition. 
The Revenue Assistant, however, finding some disagreement among the 
parties, returned the case, and the Naib Tahsildar then proposed another 
method on 10th October 1925; this was only sanctioned, and there was 
no appeal made against the order of the Revenue Assistant, dated 5th 
January 1926. When partition was being carried out, however, defects 
became apparent, the Naib Tahsildar reported accordingly, aad the Revenue 
Assistant, after visiting the spot, obtained sanction to review his previous 
oider, and a third mode of partition was sanctioned on 19th July, 1927. 
There was again no appeal. The actual partition was carried out by a 
letiied Tahsildar but the petitioner was prejudiced by the result, and all 
the parties thereupon agreed before the Naib Tahsildar to get a fourth 
mode of partition. The Naib Tahsildar took down their statements to 
this effect and prepared the partition papers accordingly. When the par¬ 
ties appeared, however, before the Revenue Assistant, there were again 
dissensions, and the Revenue Assistant decided to adhere to the partition 
made by the retired Tahsildar. The petitioner appealed to the Colleotor, 
v^ho dismissed his appc&l, and he has now come to this Court for revision. 

the three respondents who have appeared before me, Ganda Singh 
supports the petitioner, but. Santa Singh and Jagat Singh wish the parti- 
ion made by the retired Tahsildar to be maintained. 

It is cerfcrainly desirable that there should be an end to these disputes; 
an it might well be argued that either of the modes of partition originally 
settled and against which no appeal was made, should be maintained. At 
16 Si,lne time, I consider that the fairest arrangement, come to, was that 
fiually agreed to by all the parties before the Naib Tahsildar; it was then 
admitted that the petitioner was actually prejudiced by the partition carried 
out by the retired Tahsildar and the agreement then came to remove his 
objection. Further, on a legal point, the principle, laid down in the Fall 
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Bench decision, Harkha and another v . C . Krikpatrick and another (l), is 
that, when a compromise has been come to. the decision should be in ac¬ 
cordance therewith. 

I think, therefore, that revision in this case is desirable, and I for¬ 
ward the reference to the Financial Commissioner accordingl}'. 

ORDER. 

Parties heard by pleaders. 

I agree with the Commissioner. I sanction revision of the Revenue 
Assistant’s order, dated 11th October, 1927, sanctioning the partition. Effect 
should be given to the agreement arrived at between all the parties on 
9th October, 1927, before the Naib Tahsildar, Lala Hans Raj, and the 
proceedings, necessary to do so, should be complete as soon as possible. 
The case has been pending a very long time. No costs. 

Be vis ion allowed. 


IN THE COURT OF FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 

Revenus. 

No. 34 of 1929-30. (Decided on 19-12-1929). 


Townsend , F. C. 


Nainu Ram 

Applicant. 

Versus 


Rahim Khan 

Other Side, 


Punjab Tenancy Act, Ss. 84 and 88—Evidence Act (I of 1872), 
114 (g) failure of a party to produce a document which could be 
produced raises a presumption against him —failure to discuss a 
ground of appeal is a serious irregularity of court. 

The applicant claimed the produce of certain land and relied on a receipt in 
e possession of the respondent who denied the claim, admitted possession of 
le receipt, but failed to produce it, held, that the presumption must be that the 
productmn of the document was unfavourable to him. Held also, that failure of 
ppe a e ourt to discuss a ground of appeal is a serious irregularity. 

Case forwarded by the Commissioner of Multan Division. 

ORDER OF THE COMMISSIONER. 

, ap Pbcation for revision against the order of the Collector 

, a** 4 - ^^ an ’ ^ ate ^ the 12th March 1929, maintaining the order of 

ssistant Collector, 1st grade,rejecting the claim of the applicant for 
P uce or Rabi 1927. The land, of which the produce was in dispute, 
mortgaged by the respondent to the applicant. There was a crimi- 
case between the parties probably about this land, which was 
compounded and the land in suit was redeemed on payment of the 

mortgage money. It was alleged in the present case by the applicant that 
O) 8 P. E. 1896 F. B. (Rev.) 
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on the receipt forjthe redemption money a note was added that the produce 
in question was due to applicant. The applicant summoned the respondent and 
his son to produce the receipt in question. Although the respondent admitted 
7th January 1929 that the receipt for the redemption existed (he did 
not admit that it contained a reference to the produce in dispute), he did 
not produce it when he appeared before the Court and stated that he did not 
bring it. The applicant again applied to the Court on the 8th of January 1929, 
asking that the respondent and his son be required to produce the receipt 
but the order of the Court states, no further evidence could be produced at 
that stage, and the point was not taken into consideration at the time of pass¬ 
ing the judgment. The applicant rightly contended before the appellate Court 
that the failure or the part of the respondent to produce the receipt should 
carry a presumption against—see S. 114 (g) cf the Evidence Act. 
The appellate Court, however, does not appear to have given any proper 
consideration to this and makes no mention of it in his order. The orders 
of both the trial and the appellate Courts were that the applicant must 
have received the value of the produce at the time the case about the 
redemption of the land was compromised and the redemption money paid. 
The appellate Court appears to have committed a serious irregularity in 
not discussing this ground of appeal and in not calling for the receipt. 
J, therefore, submit the case to the Financial Commissioners on the revi¬ 
sion side with the recommendation that the case should be returned to 
the appellate Court who should call for the production of this receipt and 
consider it before passing a fresh order. 

The parties do not wish to appear before the Financial Commis. 
si oners. 

The respondent says before me that he is ready to produce the receipt 
now. 

ORDER. 

For the reasons given by the Commissioner in his reference, dated 

30th November 1929, I set aside the order of the Collector on appeal before 

him, dated 18th March .929, and return the case to him with instructions to 

hear the appeal de novo, both parties being summoned for the purpose. He 

should call for the production of the receipt referred by the Commissioner, 

and consider it before passing orders. I pass this order in the absence of 

the parties, as they told the Commissioners they do not wish to appear 
before me. 


Case remanded . 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side, Revenue. 

No. 43 of 1928-29. (Decided on 9-3-1929.) 

Craik, F. C. 

R. S. Lala Ganga Ram Appellant 

Versus 

Muhammad Bakhsh Respondent . 

Lambardar-creation of new po3t—Land Revenue rules—small 
village of 1000 acres — number of lambardars. 

Held that, in appointment of Lambardars, Revenue Courts should observe the 

principles laid down in rule 15 of the Rules under the Land Revenue Act. Hell 

also it is not desirable to appoint 3 Lambardars in a small Chak of little over 
1000 acres. 


Appeal from the Order of the Commissioner, Multan Division. 

ORDER. 


The facts, regarding the Lambardari in this Chak of compensatory- 
grantees, are fully stated in the Collector’s oider of the 14th of May, 1928. 
The Commissioner’s order on appeal of the 13th of October, 1928, is of 
such an extraordinary nature that I feel it impossible to uphold it. The 
appeal to the Commissioner was presented by Muhammad Bakhsh, the 
present respondent, agaiust the appointment as Lambardar of Rai Sahib 
Lala Ganga Ram, the present appellant. No request was rnade by 
Muhammad Bakhsh for the creation of a third Lambardari, nor was any 
recommendation to that effect made by any authority, subordinate to the 
Commissioner. In fac f , nobody, either official or resident in the Chak, 
had at any such stage suggested the creation of a third Lambardari. 
The Commissioner, however, expressed the opinion in his order that ‘‘the 
most equitable arrangement and one, likely to conduce to peace, order 
and contentment in the village” would be to appoint a second A rain 
Lambardar for the Arain squares and a small area owned by another 
Muslim, and to appoint Rai Sahib Lala Ganga Ram as Lambardar for bis 
own 115 acres and for the 26 acres of the only other Hindu owner 
m the Chak. The Commissioner’s order proceeds as follows : “Under 
Notification 81, dated the 1st of March 1888, I, as Commissioner can 
make an original appointment of a Lambardar. Order accordingly.” 


The wording of this order is so ambiguous that it is impossible 
to say definitely whether it amounts to an order creating a third 
Lambardari, or whether it was also intended to be an order appoint¬ 
ing Muhammad Bakhsh, the present respondent, to that Lambardari. 
As, however, the Commissioner did not remand the case to the Collector 
for the selection of another Lambardar, l take it that his intention was 
to appoint Muhammad Bakhsh as the third Lambardar, and this is the 
view that the appellant, Rai Sahib Lala Ganga Ram, has taken of the 
order. It is also, I may add, the view which the present Commissioner 
has taken of his predecessor’s order. 
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I am unable to agree either with the proposition that a third 
Lambardari is necessary in this small Chak of a little over 1,000 acres, 
the whole of which I am informed has been allotted. I will agree with the 
Collector that two Lambardars are sufficient. 

Nor do I agree with the Commissioner that if the third Lambardar 
had to be appointed, Muhammad Bakhsh would have been the most 
suitable person to select for that appointment. The Collector has described 
him as “an insignificant fellow” and, admittedly, he holds only 15i acres 
in the Chak. There are several others of the originalapplicants, owning 
much larger areas, e . g ., Nabi 3akLsh and Usman Khan, the latter of 
whom is described by the Collector as a respectable man who is a 
Lambardar in his own village. In selecting Muhammad Bakhsh, the 
Commissioner, in my opinion, failed to observe the principles laid down 
in Rule 15 of the Rules under the Land Revenue Act. 

For these reasons, I accept the appeal, set aside the order of the 
Commissioner, dated the 13th of October, 1928, and restore the order of 
the Collector, dated the l4th of May, 1928. The costs of this appeal 
will be borne by the respondent, Muhammad Bakbsh. 


Appeal accepted. 


CURRENT 


Punjab Case-Law 

PART C. 


Revenue Rulings 


1930. 


IN THE COURT OF THE 
.Revision side. 


FINANCIAL COMMISSIONER OF THE 
PUNJAB. 


Revenue. 


No.-84 of 1929-30. (Decided on 4-1-1930). 


Townsend , F. C. 

^ ABUL Applicant 

Khairan and others other side . 

Punjab Land Revenue Act, Ss. 15 (1) (d) and 16 (1)—revision 

review by subordinate officer—parties not summoned. 

anction was granted by the Collector for review of the order of the 

Revenue Assistant. The latter sent the file to the Naib-Tahsildar for amal 

aramad, without summoning the parties. Held, that there were two serious 

irregularities committed demanding interference ; in the first place, any order 

on review should have been passed by the Assistant Collector, 1st Grade, 

lmself and not by the Naib-Tahsildar ; secondly, the Revenue Assistant 

S °- U j k ave P as sed any order on the review without summoning the parties 
—vide S. 15 (1) (d) of the Land Revenue Act. 

Case forwarded by the Commissioner of Multan Division. 


ORDER. 

For the reasons given by the Commissioner of Multan in his refer¬ 
ence, dated November 28th, 1929, I cancel the order of the Revenue 
Assistant, dated 24th August, 1928. The case should be reheard again 
rom t e stage it had reached before that order was passed. In parti- 

6 ° rc * er September, 1927, sanctioning the mode of partition 
s ou not be reviewed until the parties to the case have been heard. 

Order accoi'dinyly 


Ihe order of Commissioner referred to above is as follows 
This case was really lodged as a revision against the order of 
the Collector of Dera Ghazi Khan, dated 23rd August 1928 according 
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permission on the report of the Assistant Collector, 1st grade, Dera 
Ghazi KhaD, to review an order of his (the Assistant Collector) dated 
6th September 1927, sanctioning the mode of partition in a partition 
case between the applicant and the respondents. When the application 
for permission to review was made to him, the Collector granted sanction 
and sent the file to the Revenue Assistant who, on 24th August, 1928, 
passed the following order :— 

“ Permission to review has been granted. File to be sent to the 
Tahsil for amal daramad'* The Naib-Tahsildar then, on 8th September 
1928, passed an order altering the mode of partition in accordance 
with the recommendation made by the Tahsildar when the latter had 
reported the case to the Revenue Assistant and suggested that it should 
be reviewed. (The Revenue Assistant apparently in his report to the 
Collector approved of the recommendation of Tahsildar.) There are 
two serious irregularities in the case. In the first place any order on 
review should have been passed by the Assistant. Collector, 1st grade,him- 
self and not by the Naib-Tahsildar. Secondly, the Revenue Assistant should 
not have passed any order on the review without summoning the parties— 
Vl & e S. 15 (l) ( d) of tbe Land Revenue Act. It is admitted that 
none of the parties was summoned by the Revenue Assistant in accor¬ 
dance with S. 16 (l) of the Land Revenue Act. 

Ihere is nothing wrong in the Collector’s order giving permission 

to review and so that order should not be revised. But the Revenue 
Assistant s order is clearly illegal. 

On tbe merits of the case it seems advisable that it should be con¬ 
sidered whether the two numbers, which have been kept out of parti¬ 
tion by the order passed by the Naib-Tahsildar on 8th September, 
1928, should have been excluded entirely from the partition, especially 
as there is an allegation that an encroachment appears to have been dis¬ 
honestly made by one of the co-sharers after the partition had been 
sanctioned. The footbath too, it should be noted, appears never to 

have been properly demarcated, nor the batta areas of khasra No. 317 
shown by distinct marks. 

Owing to the two irregularities in the Revenue Assistant's order 

of 24th August 1928, I submit the case to the Financial Commissioner 

under S. 16 (8) of the Land Revenue Act with the recommendation 

that the order of the Revenue Assistant, dated 24th August 1928, should 

e revised and that he should be directed to hear the parties before pass¬ 
ing an order on review. 

Ihe parties who are present to-day, do not wish to appear before the 
Financial Commissioner as regards this recommendation. 


BAHADUR v. SHARAF ALI 3 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revenue. 

No. 50 of 1928-29. (Decided on 5-1-1930.) 
Townsend , F. C. 


Appellate Side. 


Bahadur 


Appellant 


Sharaf Ali 
LambarJar—succession 


Versus 

. Other side . 

.,o- tl ,- primogeniture Land Revenue Act (XXXIII 

of 1871)- U nder rule No 17 (11) the nearest eligible heir according to 

the rule of primogeniture must be appointed—absence of a note bv the 

Revenue Officer that the claims of a heir passed over for one reason 

or other should be considered on the occurrence of next vacancy i s 
very material. ^ IS 

One P Larabardar died leaving his son S who had worked as his Sarbarah 
for 1 ^ years, B claimed the Lambardari. He alleged his crandfathpr TT h 
was also grandfather of S was Lanobarda, He father 

of B; but as F was ill, he appointed P Sarabarah. On the death of F P 

Act a 3 3 e oTl87 ^b * B f WaS the “ a min01 ‘ ; and uuder the Land Revenue 
R p’la' 7 <u 7 ’ * hea m force > minors could not be appointed Lambardars 
aimed that the post should revert to him as representative nfflio 
branch. There was no note by the Revenue Officerat the til Sem ° r 

mg P as Lambardir that the claim of B should be considered on the^o^ 4 " 
rence of next vacancy. Held, that in the absence of a note by the 
Officer on the appointment of P, that the claim of B would be conoid*a 
on ,he occurrence of next vacancy of the post, S must be preferred toB 
the nearest eligible heir according to the rule of primogeniture embodied 

ISg^RevTdTsI ReV6nUe RuleN °- 17 3P - 1894 (Rev.); 7 P. R. 

Appeal from the order of Commissioner, Rawalpindi Division 

ORDER. 

This is a Lambardari appeal from the Rawalptodi district and 
the facts will be clear from this pedigree-table:— 

KAMMUN 
I 


Faiz Ullah 

I 

Bahadur 

(Appellant,) 


Barkat Ullah 


1 


Mohammad Bakbsh 


Pir Bakhsh 

I 

Sharaf Ali 

p . R (Respondent,) 

son sili m ?' 1 0“ i 3,h March 192a - •» 

claims the Z “ l *"*"?, 12 ””»• 

was also grand-father of 8b Tar* 118 grand ' father Kammun, who 

ceeded by Faiz Ullah- ! A Lambardar - He was 8UC - 

Bakhsh, Sarbrah. On ’ his dLthVr^B kbTV ^ ^ aPP ° inted Pir 
cause he \ ^ ir Bakhsh became Lambardar be- 

zji ,.v« t ir a - aiDor '. Be "° y «-* «»• p's. 

as representative of the senior branch. Pj r 
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Bakhsh was appointed Lambardar on May 18th 1879, and most of 
the trouble that lies in this case is due to the fact that at that time 
the old Land Revenue Act, 33 of 1871, was in force. Under that 
Act minors could not be appointed Lambardar $• Under the present Act 
of course they are eligible for the appointment. The Collector ac¬ 
cepted the contention of Bahadur and appointed him Lambardar . The 
Commissioner held that the law on the subject is clear, and that under 
Land Revenue Rule No. 17 (u) the nearest eligible heir according to 
the rule of primogeniture must be appointed. Accordingly he accepted the 
appeal and appointed Sbaraf Ali. 

Bahadur appeals to me and I have to-day heard counsel for both 
parties, The matter has been before the Financial Commissioner ear¬ 
lier. Thus in Ahmad Din v . Muhammad Ali (l) Mr. Ogilvie held 
that, in the case of a person who had been legally declared under 
the earlier rules to have a claim to be appointed on the next va¬ 
cancy, the claim of such person must be taken into consideration to¬ 
gether with the claim of the nearest heir on the appointment falling 

vacant, even though such vacancy occurred under the latter rules. But 
that case is not on all fours with the present case as in the latter Bahadur 
had not been legally declared, under the earlier rules, to have a claim 
to the next vacancy. The original file of the case which led to the 
appointment of Pir Bakhsh, Lambardar , is not forthcoming. In HTiri/am 
Singh v. Tharaj Singh (2) Sir Lewis Tupper held that under rule A, I 
4 of the rules under the Punjab Land Revenue Act of 1867, in cases 
where, in the appointment, of a successor to a deceased Lambardar , the 
nearest heir is passed over on the ground of youth, the absence of a 
note by the Revenue Officer to the effect that the claims of such heir 
are to be considered when the post falls vacant again is very materiali 
but that in a case where the claim of the nearest, heir has been overlook¬ 
ed by mistake and the claimant comes forward at the earliest opportunity 
to seek his remedy by appeal, or when there was sufficient excuse for his 
not appealing, when the succession next opened out, his claims should be 
taken into consideration. In this case, as already said, there is no note by 
the Revenue Officer to the effect that the claims of such heir (in this oase 
Bahadur) are to be considered when the post falls vacant again, nor is it a 
fact that Bahadur’s claims were originally overlooked by mistake. I con¬ 
sider that in the circumstances of this case the Commissioner was right. 
Land Reveuue Rule No. 17 (//) of the preseut rules under Land Revenue 
Act must be interpreted strictly, though iu exceptional cases, such as those 
referred by Sir Lewis Tupper, facts may exist which justify departure 
from it. In this case no such facts exist. I therefore reject the appeal 
Parties may bear their own costs. 


(1) 3 PJL 1894 (Rev.) 
(3) 7 P.R. 1896 (Rev.) 


Appeal rejected. 


TEK RAM v. KHUSHI RAM 5 

IN THE COURT OF THE F1N\NCIAL COMMISSIONER OF 

THE PUNJAB. 

Revision Side. Revenue. 

No. 89 of 1928-29. (Decided on 15. 1. 1930) 

Townsend. F . C. 

Tek Ram and others Applicants 

Vers 2 is 

Kuushi Ram Other Side. 

Punjab Land Revenue Act, Ss. 15, 16—review—order not passed 
by the Collector—review by him, whether jlegal—review, not as an 
alternative ti appeal or revision—special cases. 

Held, that where the order reviewed was not passed by the Collector himself, 
his order on review was ultra vires in the absence of previous sanction; that it 
was not the intention of the Punjab .Land Revenue Act that the procedure 
for review should be used as an alternative to appeal or revision, and that 
in special cases neglect to appeal within the period of limitation may be 
condoned and proper relief given in review. 

Case forwarded by the Commissioner of Ambala Division. 

ORDER 

Tek Ram, etc., heard through Mr. Skamair Chand, Advocate. 

For the reasons given by the C -nnmissioner in his reference, 
dated 29th December 1928, last aside the order of the Naib-Tahsildar, 
’•dated 5th September, 1927, ordering that Khushi. Ram’s name be 
struck off from the column of ownership. It was grossly irregular and 
unfaii to Khushi Ram. 

Parties may pay their own costs. 

Order set aside. 

The order of the Commissioner referred to above is as follows 

One Udmi died leiving Mst. Jeo, the widow of his son, who prede¬ 
ceased him and her s)ii Khushi Ram. Mutation was effected in favour 
of Khushi Ram but on appeal the land was mutated in favour 
of Mst. Jeo and on her death in favour of the collaterals. The last 
mutation was on 4th June, 1919. On 21st January, If 20, mutation of 
gift by the collaterals in favour of Khushi Ram was effected. Khushi Ram 
brought a suit for ejectment but failed on the ground that he has never 
been in possession. Mutation erasing his name was effected on the 5th 
November, 1927. Application for review was made on the 27th July, 
1928, and has been accepted by the Gollector, Hence this appeal. 

The first question is whether the Collector was competent to review 
the order. As the order reviewed was not passed by the Collector him¬ 
self his order is ultra vires in the absence of previous sanction! nor 
is it the intention of the Act that the procedure for review should be 
used as an alternative to appeal or revision. It is true that the origin- 
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nal order was passed by the Special Naib-Tahs»ldar but that Special 
Naib-Tahsildar was presumably in charge of certain area which must 
have been made over to regular revenue establishment, and, therefore, I do 
not consider that the Collector can be deemed to be his successor-in-office. 

The point remains whether I should report the case on the merits 
for the orders of the Financial Commissioner. On the merits the origi¬ 
nal order cannot be defended as the Collector rightly says that the rent 
case did not bring directly in issue the right of the minor proprietor. 
I also think that the neglect to appeal may be condoned. Khushi Ram 
who is illegitimate, appears to have no friends and I think it is a case 
in which the neglect to appeal within the period of limitation may be 
condoned. I consider that the order striking off Khushi Ram's name 
cannot be held to be followed rightly from the order dismissing his suit 
for rent. I, therefore, recommend that the order be set aside. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 45 of 1928-29. (Decided on 15-1-1930.) 

Townsend , F. C. 

Sunder Das and others Appellants 

Versus 

Mehr Shah & Nun Shah Respondents. 

Punjab Land Revenue Act, S. 31 (2) (b)—entries in Administration 
Papers. 

Held that entri«s made in the Administration Papers at a particular 
settlement but not repealed at the following settlement should not be incorpora¬ 
ted in the records prepared at a settlement of a later date. 130 P R, 1907 
referred. 

Appeal from the order of the Commissioner of the Multan Division. 

ORDER. 

vVhile attesting the wajib-nl-arz or statement of customs respecting 

rights and liabilities in the estate of Tutwala in Tahsil and District 

Montgomery under S. 31 (2) ( b ) of the Land Revenue Act, Malik Abdul Haq, 
the Collector, wrote as follows :— 

. f , “ No copy of the wajib-nl arz of this estate is traceable in respect 
of the settlement of 1872. Counsel for the proprietors has put in a oopy 

of their statements which contravene the provisions of Ss. 63 and 109 

of the Tenancy Act. It is therefore against law to give effect to these 

statements that the tenants are not entitled to plant trees and to sink wells. 

The question before me nt rresent is about the right of ownership in trees. 

As no authority or settlement reoord is forthcoming regarding this point, 

and there is a difference of opinion between the landlords and their 
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tenants, no custom can be considered to have been established or attested 
regarding this question. It appears that the tenants are not paying anything 
to the proprietors in respect of trees. An entry should be de in the 
wajib-vl-arz of the village accordingly.’' 

Q he landlords appealed against that order to the Commissioner. 

Before him a copy of the wojib id-arz of 1872 settlement was produced. 
The Commissioner wrote as follows : — 

The wajib-ul-arz of 1872 contains the statements of the pro¬ 
prietors as well as of the tenants, showing, in unequivocal terms, that the 

occupancy tenants cannot cut trees standing on the land without the 
permission of the proprietors. 

It is true that this stipulation in the wajib ul arz was not repeated 
in that of 1896-97, but that cannot extinguish the proprietors’ rights. At 

the same time there is no mention anywhere that the tenants have 
unrestricted power in the matter of trees". 

The Commissioner, therefore, accepted the appeal, and setting aside 
the^Collector’s order, directed, that the entries in the wojib-ul-atz of 

1872 should be rrpeated in that of the present settlement. They run as 
follows :— 


Drakhfan maujuda ko muzarian baikhtiar khud drau nahin kar 
sakte siif waste alat kasha warzi ba-ijazat malik drau kar sakte hain 

ai ^,- a k a< ^ UD m&rzi mai 'kan ke lagane drakhtan ka mozarian ko ikhtiyar 
na m ai. A gar badun marzi malikan lagawen to waqt bedakhili mozarian 

ra t ma kiyat malikrn honge. Kuchh liaq mozarian nisbat khud rau 
nahin hoga Basharah maujuda ke amal hoga.” 

Against that order the tenants have"appealed to me, and I have to- 

ay . ear counsel for them and for the respondents (landlords). I am of 
opinion that the Commissioner’s order cannot stand. When the settlement 
ot 872 was made the older Tenancy Act of 1868 was in force, and it was 
considerably less favourable to tenants in the matter of improvements, 
in which are included frees under S. 4 (19) explanation (c) of the present 
enancy Act, than the later Tenamy Act of 1887 Puranv. Mamvon (l) 
is re e\ant. But what is of more importance ir that the very 

experienced settlement officer of 1892-99 Mr. (now Sir) Patrick Fagan 

1 . n0t repeat the entr y of 1872 in bis settlement records. It would, in my 
opinion, be extremely dangerous for us to incorporate now in 

laT1 ,/ e ^ eilne , recfr<3s a “y statements as to the rights in trees of 
Ten 1 V?- t ® Dants without the fullest justification. S. 109 of the 

!V 3 imp0rtance - 1 therefore set aside the Commissioner’s 

wrotl- 164 th60rder Elector remain as it is. He 

in resplct^of ^tr ^ 1 ^ t6Dants are not pa y in g anything to the proprietcrs 

Ullage" accordingly’’ Sh ° Uld be made in the •arz of the 

(1) 130 P,R, 1907.* 
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I consider that Mr, Fagan was much wiser ia not saying anything 
whatever on the matter, and I order, accepting the appeal, that the 
wajib-ul’UTz of this village should be entirely silent on this point. Appeal 
accepted. Parties to bear their own costs in my Court. 

Appeal accepted , 


LAHORE HIGH COURT, 

Revision Side, Civil* 

No. 619 of 1929. (Decided on 17-1-1930). 

Shadi Laly (7. J . 

Muhammad Masud and others Petitioners 

Versus 

Shiv] Char an Lal and others Respondents • 

Punjab Land Revenue Act, S. 117 (2) (d)—Proceedings before the 

Revenue Officer—injunction, if can be granted. 

No injunction can be issued to the Revenue Officer before whom the 
partition proceedings are pending, S. 117 (2) (d). Land Revenue Act, being 
inapplicable to the case Where it is common ground that the parties are 
co-sharers in the property and there is no dispute about the shares to 
which they are entitled, the partition proceedings, if carried out, are not 
likely to disturb the status quo, and no adequate ground has been shown, 
no injunction should be issued against the proceedings before the Revenue 

Officer. 

Civil Revision for stay of partition proceedings. 

Petitioners: —by Mr. Azim Ullah. 

Respondents: —by Messrs. Badri Das and Balwant Rai. 

JUDGMENT. 

It is n*»t seriously disputed that no injunction can be issued 
to the Revenue Officer before whom the partition proceedings are pend¬ 
ing, S. 117 (2) (d>, Laud Revenue Act, being inapplicable to this 
case. If any authority on the subject is needed, I would refer to 
Malik Sohara Khan v. Ahmad Khan (l). The learned couusel for 
the applicants however prays that an injunction be issued to the 
respondents restraining them from pr osecuting the partition proceedings. 
Now, it is common ground that the parties are co-sharers in 
the property and there is no dispute about, the shares to which 
they are entitled. The only bone of contention is whether the res¬ 
pondents should be allowed to keep the property whioh is in their 
possession. It is conceded that the partition proceedings, if carried 
out, are not likely to disturb the status quo , and no adequate ground 
has been shown why I should stay the proceedings before the Reve¬ 
nue Officer. 

The application is accordingly dismissed. 


AptUcation dismissed . 


6-2-1930). 


Revenue. 


Appellants 

Respondents. 


QUTAB-UD-DIN v. SHIBBU q 

TN THE COURT OF THE FINANCIAL COMMISSIONER OF THF 

a „ PUNJAB. 

Appellate Side 

No. 8 of 1928- 29. (Decided on 

~ ^ Townsend, F. C. 

Uutab-ud-Din and others 

\^C7*3 U S 

Shibbu and others 

- . Tenancy Act, S. 5—inferior proprietor_recognition^# 

advisibility of giving higher status than that claimed. n o — 

ed in the TetiLyTct^ is llot recognte- 

that a tenant should not be awarded a higher status than he hhnseH claijr"' 61 ' 

ppeal from the order of Commissioner of Julluadar Division 

ORDER. 

I heard Mr. Niaz Muhammad, Advocate for i 71 j 

and Diwan Mehr Chand for tenants-respondents l^***™ 1 '*** 
now write my order, sponaents a few days ago. I 

J.he facts are given in the ordain np * 1 ,, A . . . 

Courts. I consider that the trial Court was righted tT n* aPP9lUte 
wrong. The former held that the tenants held under S 5 

rr r they wJa > * ^ 

Act, though it is in the Land Revenue Act ^BuThere^ “ th6 Tenanoy 
with the former, not the latter Act . are conoern0 d 

Para 181 of the Settlement Mannil is in ncinf • j ^ 
and another v. Pur an (l) though the facts are different to 

Present case, is not altogether irrelevant 86 ° f the 

i..dlS7b?wd". b .”td d “‘' d 7,h k s »T mber 1848 ^ •».* 

present tenants for their lives The^Tfl 7 * 6 f )redecessors ' in of the 
d.ted Jan„r r 3, 1884. directed that eettleme,, ahoald L 7.de "thl" 

heirs of the muafidars The lanrl fhna , aae Wlth the 

order it was directed that the tenant should^ renVtoCe^t ^ ^ ^ 

revenue. It is a p £^ ^ ^ ° f the ]and 

It is, however, obvious that after 1884. 6 ° F 0r Was not made clear, 

to be muafidars of the land. & ^ rate tiie tenants had ceased 

ownership as “Iwila^det-’^nd in th^ sa “ ei f ered ^ ° f 

their predecessors-in-title areenf-e ri ame ’ 00 umn the present tenants or 

was made following the ord t ^ aS ma entry obviously 

ko.ever, .lee ,37,1.7 , ’’ I88 *' The “™ •«“»« »• 

(8> 3 JMJ. 1908 (Rev.) ° QQauGy ' oolanlrl ‘ocoupaucy tenants’* 
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and the rent column shows the payment of the ordinary land revenue plus 
malikana to the landlords 

Farther -and the point is important—the tenants themselves in their 
“Jawab Dawa’’ in the present case did not contend that they were owners 
even ‘‘inferior proprietors'’ as the Commissioner considered them. Ihey 
admitted that they were tenants under the landlords, but said that they 
were occupancy tenants under S. 5 (sub-section unspecified) of the 
Tenancy Act. I see no reason why we should now give the tenants a 
higher status, as did the Commissioner, than they themselves claimed. 

Taking all tho facts into consideration, I have no doubt whatever 
that the tenants hold under tho latter portion of S. 5 (l) (d) 
of the Tenancy Act. Six annas per rupee of tho land revenue is the 
maximum enhancement permissible under S. 22 (l) (£>,' of the Act : and 
this amount was ordered by the trial Court. For reasons given both by 
it and by the Commissioner I agree that this degree of enhancement is 

suitable. 

The question of compensation has been adequately dealt with. 

I, therefor?, accept the appeal, and reversing the Commissioner's order 
dated 18th October, 1928, restore that of the Assistant Collector, dated 
2nd March, 1928, with the variation, however, that enhancement should 

only take effect from Itabi 1930. 

Parties may, in view of the complicated uature of the case, pay 
their own costs throughout. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

PUNJAB. 

Revision Side 

No. 73 of 1929-30. (Decided on 23*4-1930). 


THE 

Revenue. 


Townsend , h\C 

Dhani Ram and others ^Applicant* 

Fcrs us 

Goshaun Other Side* 

Punjab Land Revenue Act,*S. 16—Revision—perfunctory judg¬ 
ment by Appellate Court—interference. 

Where the judgment of the Yppellate Court was a perfunctory one and 
did not discuss any of tho grounds of appeal, the order of the Appellate Court 
was interfered with on revision and the case was remanded to tho Appellate 
Court to ro-hoar tho case and to write a full judgment. 

Case forwarded by the Commissioner of Jullundur Division. 


ORDER. 

For the reasons given by tho Commissioner in ‘his reference datfcd 12th 
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Fobcuxry, 1:) >J, I a jc 3 pt this revisioo, cv.icel the Collector’s order on 
appeal dated 17 th September, 1929, and direct him to rehear it again after 
having given the parties another opportunity of representing their cases 
before him. He should then write a full judgment, discussing each of the 
grounds of appeal, and arriving at a definite finding on each of them. His 
judgment of 17th September, 1929 is, as Commissioner says, perfunctory : 
I add the words “to a degree.” 

Parties may pay their owu c'-st* in Commissioner's and my Court so 
far as the present revisions are concerned. 

Revision accepted , 

The order of the Con manner referred to above i3 as follows : 

The proprietors of Tiki Rhilaut, H amir par Tulisil, served a notice 
of ejectment on one Gsshaun who is entered as tenant clause B (3) of 84 
kanals 10 marl as of Sha nilat laud. He brought a suit to contest the notice 
of ejectment, claiming to be an occupinoy tenant of the land. 

The suit was hsard by the Revenue Assistant who decided in plain¬ 
tiff’s favour and cancelled the notice of ejectment. 

The defendants appealed to the Collector on ten grounds. 

He ha3 dismissed the appeal without discussing a single ground of 
appeal or giving any reasons for his docision. 

The defendants have applied for revision, the first ground for revi¬ 
sion being ‘‘that the lower appellate Court disposed of all the grounds of 

appeal and has not written a legal judgment. Iienc9 it is liable to be set 
aside.” 

It has boon laid down in mmy ruliags that the appellate Court must 
deal with the grounds of appeal and write an independent judgment. A 
recent ruling to this effect is that*quoted in Mst. Aisha Liibi v. Mst . Sughra 
J 1 ' L 1 t ojian (l) and another quotsd in Sri Ranganatha Thathacha- 
riar and other u, Veranali Rajagopal tch iri ir and others (2j which is very 
much to the point in the present case. 

More recently the Financial Commissioner (Mr, Townsend) in case 
No, 34 of 1929-30 Nuinu Ram v. Rahim Khan (3) set aside the order of 
a Collector and returned the appeal to be heard de novo becau-.e one im¬ 
portant ground of appeal had not been dealt with. 

On the ground that the judgment of the appellate Court is a perfunc¬ 
tory one and dors not discuss any of the grounds of appeal. I refer the case 
to the Financial Commissioners for revision and recommend that the Col¬ 
lector be directsd to rehear the appeal and write an independent 
judgment after discussing the grounds of appeal- 

Petitioners desire to be represented before the Financial Commis¬ 
sioners. 

(1) A.I.R. 1923 Lah. 658. 

(2) A.I.R. 1.928 Mad. 16. 

t3) Case No. 31 of 1929-30 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue. 

No. 4 of 1928-29, (Decided on 25-4-1930.) 

Townsend, F, C, 

Bhagwana and others Defendants-Appellants 

Vers us 

Mehr Chand and others Respondents • 

(i; Punjab Tenancy Act, Ss. 24 and 88—suit for enhancement of 
rent—all landlords may not join in. 

Where the eldest of three brothers who managed the property brought 
a suit as landlord for enhancement of rent : held, it was. unnecessary to join 
the other two who were in service at a great distance from the Court B P.R. 
1903 (Bev.) fol. 

(ii) Punjab Tenancy Act, Ss. 2Z 24, —enhancement of rent- 
occupancy tenant under S. 5 (1) a. 

Held, that in the case of occupancy tenants under S. 5 (1) (a) rent can be 

enhanced to the extent of 0 -2-P-*fh the rupee of the land revenue. 

• 9 * * 

(iii) Punjab Tenancy Act, Ss. 70 and 80—compensation, detemina- 

tion of is compulsory. 

Held, that the provisions of S. 70 are compulsory and the question of 
compensation due to a tenant should be adequately dealt with in a suit for 
enhancement of rent. If the lower Courts fail to do so, the case may be re¬ 
manded on appeal for such adjudication. 

Appeal against the order of Commissioner, Jullundar Division. 

ORDER, 

This is a simple enough enhancement of rent case. There is agree¬ 
ment between the. two lower Courts that the tenants-appellanta hold 
under S. 5 (l) (a) of the Tenancy Act, The trial Court, for no very obvi 
ous reasons, ordered that no enhancement of rent was admissible, al¬ 
though the law says it can be enhanced up to 0-2 0 in the rupee of the 
land revenue. That amount the Commissioner ordered : and rightly. The 
enhancement is very small. 

Following P.R. (Revenue) 3 of 1903, I hold that it was unnecessary 

for all the landlords to join in the suit, Mehr^Chand, the eldest brother, 

who manages the property brought it. The other two brothers who are 

joint owners with him are in service at Delhi, Commissioner says. In 

the circumstances it would be unreasonable to ask them all to join this 
case. 

Unfortunately the question of compensation has been inadequately 
dealt with, and the compulsory provisions of S. 70 of the Tenancy Act 
^overlooked. The trial Court, it is true, formed an issue on the point but 
arrived at no decisive oonolusion on it, as it held that no enhancement 
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was called for. The Commissioner found that enhancement was justified 

but overlooked the question of compensation, it must now be enquired 
into. 

I, therefore, dismiss the appeal on the question of enhancement, agree- 
mg as I do with Commissioner on the point. But I accept the appeal 
on the question of compensation due to tenants on account of this enhance¬ 
ment : S. 70 of the Tenancy Act. The Commissioner will kindly direct 
the Collector of Hoshiarpur to arrive at a definite finding as to what 
if any, compensation is due to the tenant for this enhancement. The 
Collector can either do this himself or through an Assistant Collecllor 

first grade. The finding on the matter will be subject to appeal under 
the ordinary rules. 

Appeal partly accepted 

Appeal accepted in part. No order as to costs 

IN THE COURT OF THE EINANCTAL COMMISSIONER OE THE 

PUNJAB. 

Appellate Side 

No. 37 of 1929-30. (Decided on 25-4-1930). 

Calvert , F.C % 

Subedar-Major Sewa Singh , 

* ’ ... Appellant 

Versus 

Chanan Singh. _ 

T , , . . Respondent. 

Lambardar—hereditary claim seven years’ service ending with 

ruU 17 (1, ~ para 455 ° ,lh « c °'°- 

(ii) that under Rule 17 (1) in the case of Government propertv it i, 

binding on the Collector to follow hereditary claims and that para 455 f 
Colony Manual is not a rule under the Land Revenue Act, and cannot sef 455 • ,° f 

rule 17 (l) framed under that Act, for para 455 merely states the practice and 

».» ihe c ° ,,ect “ *“*- - 

Appeal from the order of the Commissioner of Multan Division 

ORDER. 

The facts of this case appear to be that a Lambardar <a n hod 
Hira Singb, was dismissed from his post on account of ^ 

committed perjury m a criminal case. He was first convicted of 

the offence but on a retrial was discharged The f 

his dismissal is n*>t before me Th^ * * . Question of 

Sewa Singh as Lambardar in succession ^The ^omm^ Subedar ' Ma j° r 

lTteL 11 I 1 ' d' der dat6 d Uth °° t0ber 1929 "’ that the offenceTr whicT The 
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o{ Chanan Singli, son of the dismissed Lambardar and appointed him 

L&mbardar. 

The first point to be taken is that the dismissed Lambardar was the 
first appointed to thin cbak on colonization ; this was about 1922, and he 
\vae di miss d seven years later es unlit to be Lambaida". The learned 
Commissioner seems to have considered that seven years’ service ending 
with dismissal was sufficient U establish hereditary claims for all times ; 
with that I cannot agree. Under mle 17 (l\ as this chak is still the pro¬ 
per^ of Government, it is not binding on the Collector to fellow heredi¬ 
tary claim Para. 455 of the Colony Manual is not a rule under the Land 
Revenue Act, and cannot sot aside the rule 17 ('l l framed under that Act. 
Para 455 merely states the practice. I do not wish here to go into the 
principles governing the introduction of the hereditary element into colony 
lambardaries ; my opinion is that seven years’ service after first appoint¬ 
ment ending with dismissal is not sufficient to establish hereditary 

claims. 

The Collector had a clear discretion and I do not think this was a 
case in which that discretion should have been interfered with. The 
Collector was clearly of the opinion that Subedar-Major Sewa Singh was 
the better man for the p.sN and the learned Commissioner does not dispute 
this. I think that, the Collector had a free hand to appoint the best man 

available and ho did so. 

I accept this appeal and, setting osido (ho order of the learned Com¬ 
missioner dated 1-lth Obtobor 1929, I restore that of the Collector, dated 
gOth April 1929, appointing Subodar-Major Sewa Singh as Lauihavdar. 

AVDP.nl nci'P.Vtpd . 


IN THE COURT OP THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Revision Side Revenue. 

No. 82 of 1929 30. (Decided on 28-4-1930). 

Townsend and Culvert^ l'\ Cs. 

Mst, Sharafan ... Applicant 


Versus 

Imam Other side* 

Punjab Tenancy Act, S. 59— rules 9 and 10—(Punjab Colony 
Manual; rule of primogeniture. 

S was tho original grantee of a horso-biveding grant in tlxo Sargodha Colony 
under tho terms of tho Sanad of occupancy rights. Succession was to follow the 
rules of primogeniture appended as a schedule to tho deed of grant. On the death 
of S tho grant passed to his son A and. on his death to his wife Ghulam Fatima. 
Tho last one was married to one I and her tenancy determined. Held, that under 
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the circumstances Mst. Sharafan, the widow, must succeed in preference to I, 
Whose grandfather and the original grantee’s father was the same person, for 
the rule is that the relations of the first grantee should be exhausted before others 
descended from a common ancestor should be considered. 

Revision from the order of the Commissioner of the Rawalpindi 
Division. 

ORDER. 

As there appearei reason to believe that the facts of Ibis case were 
not fully covered by the Act or Rules, both Financial Commissioners have 
heard it together. 

The facts are simple. The i< Rowing table will make them 
clear :— 


J aw ay a 


c 

Sajawal—Mst. Sharxfan 

i 

Allah Bakhsh—Mst. Ghulam Fatima. 


~ l 

Bakawal 


Imam 


One daughter. 


Sajawal was the original grantee of n hcrse-breeding grant in the 
Sargodha Colony: under the terms of the sanad of occupancy light, succes¬ 
sion was to follow the Rules of Primogeniture appended ao a schedule to 
• fh e deed of grant. These aie printed on pages 137—40 of the Punjab 
Colony Manual, Volume II (Revised Edit ion ). In accordarce with these 
rulfs, on the death of Sajawal the grant passed to his sod, AlRh Rakish, 
and on his death to his wife Ghulam Fatima, On her being married to 

Imam her tenancy was determined, and the question before us is that of 

the succession to the tenancy. In a somewhat similar case, a fosmer Finan¬ 
cial Commissioner, Mr. Barron, had decid'd that the relations of the first 
grantee should be exhausted before others descended from a common ances¬ 
tor should be considered. The Collector was of opinion that- this decision 
should not be followed. He rightly held that there were no descendants 
as defined in the Rule? of Primogeniture, and then decided that, as rule 9 
was of no help, the tenancy should, under rule iO pass, to Imam. He ap- 
peaio to have overlooked the fact that rule 10 only applies where ‘’there 
has been no predecessor in the tenancy.’’ In tb s case bo<h, Allah Bakhsh 

and Sajawal had preceded Mst. Ghulam Fatima in the tenancy. Therefore 
under the rule Imam cannot succeed. 

Rule 9 prescribes the order of succession amongst descendants of 
predecessors in the tenancy, it dors not allow succession to descendants of a 

common ancestor, -when that common ancestor had not held the 

tenanoy. 
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In the previous case Mr, Barron (Revision Side No, 101 
of 1923 * 24 , decided on 5th May, 1924) was faced with the follow¬ 
ing facts :— 


Common Ancestor 


r ~ - 

Mir Dad 

I 

Mehr Din—Mst. Talia Bibi. 

l 

Shukar Din. 


~~ 1 

Allah Ditta 

I 

Khuda Bakhsh 

r 


The original grantee was Mir Dad, his son in course of time succeed^ 
ed him and died leaving a son, Shukar Din, a widow Talia Bibi, and 
daughters. Shukar Din succeeded and later died without leaving issue or 
widow. Khuda Bakhsh claimed but the succession was decided in favour 
of Mst. Talia Bibi, as it was held that rule 10 could not apply, and that 
while rule 9 did not strictly apply, it was the only guide left, and the “motive 
underlying that rule appears to be that descendants of actual predecessors 
in the tenancy have to be provided for before we go outside the line in 
the family which they represent. It is only in the event of tfce entire 
failure of the past holder’s line of descent that we go outside to the next 
senior line/’ 

In this case, the decision, therefore, went in favour of Mst. Talia Bibi. 
This decision both Collector and Commmissioner have refused to follow. 
But, as has been stated, their finding in favour of Imam under rule 10 
cannot be upheld, as that rule does not apply to the facts in issue. 

We are of opinion that the rules do not fully cover the facts of the 
case, and that if interpreted strictly they are not decisive. It is, however, 
clear that at one time, previous to the birth of Allah Bakhsh, Mst. Sharfan' 
could have inherited a life interest in the grant under the rules; her 
right to succeed was placed in abeyance by the birth of Allah Bakhsh, 
but would have revived if, at any time, Allah Bakhsh had died during the 
life-time of his father, Sajawal. Thereforo, although the rules, striotly 
interpreted, do not prescribe this course, we are of opinion that Mst. 
Sharfan should succeed to a life iuterest. We agree with Mr. Barron 
that the heirs of the 1st tenant should be exhausted before the claims of 
others whose oominon ancestor never held the tenancy can be consider¬ 
ed. We, therefore, accept the application and direct that mutation be made 
in favour of Mst. Sharfan in the life interest or until re-marriage, with six 

killas for the maintenance of Mst, Sarwar, the daughter of Allah 
Bakhsh, ^ 


Application aootftod* 
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• THE COURT OF THE FINANCIAL COMMISSIONER 

OF THE PUNJAB. 

Appellate 

No. *7 of 1929-fO. (Decided on 28-4-1930) 

Townsend and Calvert , F. Cs. 

Said Khan. 

__ Appellant, 

Versus 

Lal Khan, 

Punjab Land Revenue Rule 17 ( 1 ) and (9)_I P °* de * L 

pointment—-colony village-principles to be appfiei- sp e cu Ta t L ^ 
of appointments —dismissal of father. Peculative nature 

Held, that mere relationship should notnrnvida „ 
a colony village as Lambardar a stranger from another trarTlf" in ? roduci “* into 
when that stranger, (except for a gift privately arrane-e 1 f tu toget,ler > especially 
>ave been a land-holder in the W °" Id ** 

the posts of Headmen, in colony village must be snm [ a PP°iwnents to 
where the first holder or his direct descendant ® 80me 7 hat speculative, and, 
similarly be taken from the family and given to Unsuitable > the post may 
Held also, that the rule of depriving the familv of ^* er col °nists in the village 

f*?5 T“” d 10 1' -“ r.»b„d., O, ,t 

where the post is not an old one and whLethefm f “f 3 the “lonies, 
satisfactory successor. the famil y has failed to produce a 

A PP0a! from th© ordftr of fka ^ • 

oraer of the Commissioner, Multan Division 

ORDER. vision. 

As this case raised the important point as to ti,. *. 
the degree in which the hereditary principle should be T** Whi ° h a “ d 
succession to lambardaries in colonies it has h u 1 , Ut u r0duced 1,lto the 
Commissioners sitting together Wd by b ° th K™»oi1 

..- .state 

h.ad«» »b,„ b. »„«: d t rv “ ,h ° m °”“ 

zr: wrt - *•« -*■ - u tz 

Government, „ d thV^bLu beta, fiS” .'nirt,'.' will “’'“''f < ’ WMd bl 

clause U) to that dealt with in («), and “ .^“^^^ ^'-ernedbysub- 

hereditable character of the succession to’nrwt ( l transitl0naI stage, the 
of some difficulty. P S ° f iam bardar is a question 

p,.baSntr«Lltb r :aXb?«S ™ t '“7“"“* »'*»«' m 

» i9 « ~ b rrr sr cr 
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was a minor until shortly before 1927, when he was dismissed To fill the 

was mm appointed the best candidate available, one Said 

vacancy, the Collector appoint February 1929, The 

Biloch, for reasons contained in his order, da^ 1939< seemed t0 

Commissioner, on appeal, in his , virt ue o{ ^ 17 

ronsider, that the hereditary principle should app. . . . 

( l7 ), aD d held that there was not sufficient ground for neglecting the claims 

ofc,o ?;" h p ™ .u—.*. 

and uncle of the one dismissed. He was not a colonist in this Chak 
even'i'n this colony ; he resided in another district, where his home was ; 
after the dismissal of his nephew, he had acquired a few acres by P urcbas ® 

In auctn, of which he will remain tenant until he has paid up the pnce 

in full (S. 15, Colonization of Government Land Act of ljU, “ 

been “ given ” a half-square by the dismissed lambardar after the dismissal 

in order to enable him to qualify as a lambardar in the Chak 

Apart from this gift, he would not have been qualified for 
ment, and even with it, it will be seen that he lacks the usual uahficaLon 

of personal influence in the estate. He was a stranger to be foisted upon 

the estate simply in order to satisfy the claim o re atl0n9 ^ 

in the estate others holding original grants who were regarded by the 

Collector as fit for the post, 

We are of opinion that mere relationship should not provide a reason 
for introducing into a colony village as lambardar a stranger r m 

tract altogether, especially when that stranger, (except for a l 

arranged for the purpose) would not have been a landholder in he village- 
The lambardar is to be selected from amongst the landholders in the 
estate, and although cases may occur where the heir to a ecease am 
bardar may succeed to the lambardari, even though he has u°t previously 
lived in the estate, mere relationship should net afford basis r a , 
when the claimant, has not inherited the property of the a e am 

The first appointments to posts of headmen in colony vi ages m 

be somewhat speculative, and where the first holder or his direct es 
proves unsuitable, the post may suitably be taken from t e J 
given to other colonists in the village. The colony village is 
homogeneity, and it is important to ensure early conso i a ion o , 

amongst, the residents ; in au old settled village, the heirs 0 any ani 
holders are usually to be found within the estate, and the here i <7 P 
pie in the succession to such posts results in the appointmen o o 
resident in place of another. In the canal colonies, the result of followmg 
hereditary claims, as in the present case, may be different, and he pr 

of consolidation of interests will be retarded by introducing a perfect 

stranger to the village. , . , r „ u\\nr* to 

The sou of the original lambardar was dismissed for failure 

perform his duties satisfactorily; in oases of dismissal, it has been frequen y 
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held that, where the fault is sufficiently serious to justify this step, the 
family may be deprived of the post ; in the colonies, there need be less 
hesitation in passing over the claims of the family, where the post is not 
an old one and where the family has failed to produce a satisfactory 
successor. 

We are of opinion that the Collector was correct in selecting the best 
man from amongst the colonists in the village, and that it was a mistake 
to consider that the hereditary principle necessitated the introduction of a 
stranger from another district, who, but for a special gift, would not even 
have been a landholder in the estate. We, therefore, accept this appeal, 
set aside the order of the learned Commissioner, and restore that of the 
Collector, appointing Said, Biloch, as lambardar in place of Falak Sher, 
dismissed. 

Appeal accepted. 


LAHORE HIGH COURT, 

Appellate Civil. 

No. 96 of 1926. (Decided on 22-5-1930). 

Broadway and Carrie, JJ. 

Nizam Din and others ... .. .. Appellants 

Versus 

Mst. Wazir Begam .. .. .. Respondent . 

Punjab Tenancy Act, S. 59 (4)—death of occupancy tenant with¬ 
out heirs—right of landlord. 

Held, that the interest of the mortgagee can be no greater or last no longer 
than that of the mortgagor and the mortgagor’s interest having come wholly to 
an end by reason of his death without heirs, the mortgagee’s interest ceases with 
it, even though the mortgage was made with the landlord’s knowledge. 

Second appeal from the decree of District Judge, Jullundur. 

Appellants :—by Mr, Badri Das. 

Respondent :—Mr. Zafarulla Khan Chaudhri. 

JUDGMENT. 

Broadway , J.—On 14th September, 1908, one Mahiya, an occupancy 
tenant, resident of Dhogri in the tahsil and district of Jullundur, executed 
a mortgage in favour of one Shahab Din for Rs. 90 qua a certain portion 
of his holding. On 1st September, 1909, the said Mahiya mortgaged 
another portion of his occupancy holding to Umra for Rs. 99-8-0. and 
later, on 29th April, 1912, the same land was further mortgaged for a 
sum of Rs. 400 in all. On 11th June, 1910, Mahiya mortgaged another 
portion of his holding to Nabi Bakhsh for Rs. 160, and again on 4th 
June 1915 he executed a mortgage of another portion of his holding in 
favour of Ali Bakhsh for Rs. 500, On 10th November 1917 this same 
Mahiya executed a deed in favour of the landlord, Mst. Wazir Begam, 
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B.jjd relinquished his occupancy rights in her favour on payment by her 
of a sum of Rs. 130. In 1920 Mat. Wazir Begam instituted a suit against 
the mortgagees above mentioned, claiming possession of the land free 
from encumbrance. This suit was dismissed on the ground that 
the mortgages existed so long as Mahiya was alive. On 22ai May 1924, 
Mahiya departed this life, whereupon, on 17th June 19 24. Mat. Wazir Begam 
instituted the present suit, claiming possession of the land mortgaged as 
above stated, on the ground that the occupancy tenancy had become 
extinguished. The trial Court settled the following issues : 

1. Does the former suit bar the present suit ? 

2. Does the mortgage become extinct by reason of the death cf 
Mahiya without any heir and can the plaintiff claim the land without 
paying the mortgage-money ? 

3. Did plaintiff or her husband acquiesce in the alienation, and if so, 
what is its effect on the case? 

4. Has the plaintiff got a right to sue? 

5. To what relief is the plaintiff entitled ? 

He finally granted the plaintiff a decree on the basis of Sher Khan 

v. Pir Bakhsh (l) and Navindar Singh v . Lehna Singh (2 , holding that 

the former suit was no bar to the present one and whether there had 

< r had not been acquiescence it was immaterial, inasmuch as the occupancy 

tenancy had become extinct by operation of law and the landloid 

for that reason become entitled to possession of the land in question 

free from all encumbrances. Against this decree, the mortgagees preferred 

an appeal to the District Court. This appeal proved unsuccessful as 

the learned District Judge considered that Navindar Singh v. Lehna 
Singh (2) concluded the matter. The mortgagees have now come up to 

this Court in second appeal and on their behalf, Mr. Badri Das has 

contended that the view taken by the lower Courts is incorrect. He has 

urged that on the death of Mahiya all that the landlord was entitled to 

was the right, .title and interest of the deceased Mahiya as they existed 

on the death of Mahiya but ns the mortgages were subsisting mortgages 

up to Maliiya's demise + he landlord took the land subject to all these 

mortgages. In Narindar Sing ft. v. Lehna Singh (2) it was held by the 

Financial Commissioner, the Hon'ble Mr. C.L. Tupper, that the 

interest of the mortgagee can be no greater or last longer than that of 

the mortgagor and that the mortgagor’s interest having come wholly to an 

end by reason of his death without heirs, the mortgagee's interest 

ceased with it, even though the moitgage was made with the landlord's 

knowledge. This view of the law has not been different from as far 

as I know and appears to me to be in accordance with the provisions 

of the Puujab Tenancy Act. S. 59 of that Act deals with the 

devolution of a right of occupancy and in sub-cl. v*0 i* has 

been enacted that if the deceased tenant has left no such person as 

(1) 79 P.R. 1878. 

(2) G P.R. 1901. Rev. 
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are mentioned in sub-section (l) on whom bis righ" of occupaucy may 
devolve under that sub-sectiou, the right shall be extinguished. It seems 
to me that all that Mahiya mortgaged was his interest in the land and 
so long as that interest was in existence that interest w^s charged with 
the payment of the moneys borrowed under the mortgages. When 
that interest came to an end, whicn it undoubtedly did when he died, 
there was nothing left to which ary charge could attach. The landlord 
does not take by devolution; betakes possession of the land when the 
occupancy tenancy becomes extinguished- Under these circumstances, 
I am of opinion that the view taken by the lower Courts is correct 
and I would, therefore, dismiss the appeal with costs. 

Currie , J. —I agree. 

Appeal dismissed . 


OF THE 


Revenue. 


Applicants 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

PUNJAB. 

Revision Side 

No. 138 of U29-80. (Decided on 18 7 1930.) 

II. Calvert, F.C. 

Sardar Bahadur Captain Lakha Singh and others 

Versus 

CR0 ' vn . Other Side. 

Punjab Colonization of Government Lands Act V of 1912 (as 
amended by Punjab Government Act III of 1920), Ss. 24 (b) and 7 
and 84 of Punjab Tenancy Act. 

held, that the Financial Commissioner is not concerned on the revision side 

with matters of discretion or acts of grace and cannot interfere, where there has 
been no illegality. 

Revision against the order of Commissioner, Multan Division. 

ORDER. 

This is before me on the revision side and the legality of the order 
of the ColonizationiOfficer is not contested. In the grounds of appeal before 
the Commissioner, it is admitted that the rent, was not paid and it is not 
emed that, in default of payment of rent, the Collector has powers to 

tenanC7 - ° D th6 reviSi0U Side ’ 1 am not concerne,i 
with matters of discretion or acts of grace. There was nothing illegal in 

the order passed and so this application is rejected. 

Application rejected 




Revenue. 


Applicant 

Other Side* 
nissal—Civil 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side . 

No. 203 of 1929-30. [Decided on 26-10-1930]. 

Townsend, F.C. 

Nanak C.iand 

Vers ns 

Crowd .. •• " ** 

Patwaris—not Government servants—their dissi 

Service Rules. 

Held, that patwaris are not Government servants, and, therefore, the usual 
rule that those servants should retire at 60 years of age, if ministerial servants, 
and at 56, if non-ministerial, does not apply to them; nor do the Civil Services 
Classification, Control and Appeal Rules apply to them; those rules do not govern 
the case of any person, for whose appointment and conditions of employment 
special provision is made by or under any law for the time being in force. 
Such special provision exists for Patwaris in the rules relating to them made 
under Ss. 28 and 29 of the Land Revenue Act. The Patwaris, if physically and 
mentally fit for their work, should be retained in service, whatever their age. 
Once a man has shown signs that he is obviously failing in any way, he should 
be retired without hesitation ; but till such time he should be kept in service. 


ORDER. 

Nanak Chand, a patwari of the Shamundri talisil of Lyallpur, was 
directed to retire by the Collector with effect from March 30th, 1930. He 
was then sixty years of age; and, in the previous June, the Tahsildar had 
reported he was efficient. His age and the wish to make room for junior 
candidates were the reasons animating the Collector in passing his order. 
It was not contended that the patwari, whose record was average, was 

inefficient. 

He appealed to the Commissioner against the order of retirement, 
and that officer has given him a year’s extention. Nanak Chand has now 
come to me on revision, asking me to set aside the Commissioner's order, 
and direct that he be retained in service so long as he is fit. 

There is much misapprehension among Revenue officers of all grades 
as to the rules governing the retirement of patwaris. They are not, strictly 
speaking, Government servants; and, therefore, the usual rule, that those 
servants should retire at 60 years of age, if ministerial servants, and at 55, 
if non-ministerial, does not apply to them, nor do the Civil Services 
(Classification, Control and Appeal) Rules apply to them: 
those rules do not govern the case of any person, for whose appointment 
and conditions of employment, special provision is made by or under any 
law for the time being in force. Such special provision exists for patwans 
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in the rules relating to them made under Ss. 28 and 29 of the Land 
Revenue Act. Of those rules, No. 15 is relevant. It runs as follows :— 

ic When a patwari is permanently incapacitated by disease or 
infirmity from efficiently performing his duties, ho shall be dismissed...” 
This, and this alone, governs the case : nothing is said regarding the 
retirement of patwaris owing to a Collector s desire, as in this case, to 
make room for junior candidates. The rule should be interpreted as mean¬ 
ing that patwaris, if physically and mentally fit for their work, should be 
retained in service, whatever their age. Once a'm&n has shown signs that 
he is obviously failing in any way he should be retired without hesitation ; 
but till such time he should be kept in service. 

Accordingly I accept the application for revision, and, setting aside 
the Commissioner’s order, direct that Nanak Chand, patwari, be retained 
in service until the Collector finds that he should, according to the 
principle now laid down, be retired. 

Application accepted , 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

Revision Side Revenue. 

No. 3G of 1930-31. (Decided on 28 11-1930). 

Townsend , F . C . 

Daman and others Applicants 

Versus 

Pheru Singh and others Other side . 

Punjab Land Revenue Act, Ss. 113 and 116—Partition proceedings 
—area near abadi—absence of (three share-holders at the time of 
partition— qura andazi 

Held, that the partition of an area of land near abadi „by qura andazi 
or dots in the absence of the share-holders is unfair, and not binding on 
p arties who were absent. 

Case forwarded by the Commissioner of Lahore, 

ORDER. 

For the reasons given by the Commissioner of Lahore in his 
reference, dated November 14, I set aside all the proceedings 
in this petty partition case that have taken place to-date. 
Proceedings should be initiated ab initio again. The partition of the two 
fields concerned, as under different proprietors, should be dealt with 
separately, unless all the proprietors agree to their being treated as one 
unit. The mode of partition should be formed in the presence of all 
the share-holders, by the Assistant Collector himself. Qura andazi should 
be avoided. 

Revision accepted . 


/ 
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The order of the Commissioner, referred to above, is as follows :— 

This was an application for partition of two fields. The 
proprietorship of the two fields is different. Pheru Shah 

was applicant and Daman and his three brothers (sons o! 
Sawan) were the defendants. An objection was raised on behalf of the 
sons of Sawan that, as the two fields were not in the same Kbewal, 
there should be tvo applications for partition. Out of Sawan’s sons, 
only one, Padhu, appeared and later on, he agreed to the two fields 
being partitioned together. The other sons of Sawan were not consulted 
on this point. When the case was taken up by the Assistant Collector, 
1st grade, for framing a mode of petition, Hans Raj was present on 
behalf of Phara Shah, while out of the other party only Padhu was 
present. Hans Raj and Padhu agreed that as to the sides on which 
each party should get its share, the question should be decided by 
lots. It may be mentioned here that the parties were not entitled 
to an equal area, and thus, ordinarily, qura andazi should not have 
been resorted to. It may also be noted that the land is near the village 
abadi and the portion, which adjoins the abadi, is much m >re valuable 
than the portion at the extreme end. On 15 h October 1929, lots were 
drawn and the side which was near the abadi fell in the share to be 
given to Pheru Shah, and the Assistant Co l lect>r sanctioned the mode 
of partition accordingly. The other sons of Sawan, who were not present 
on that day, appealed against tha order. The other party objected that 
one Nanku was also an interested party and he was not inoluied in the 
appeal. As a matter of fact, in the original application for partition 
Nanku'a name was not given on 30th May 1922. At the request of the 
parties, Nanak’s name was added to the parties, though it was not 
shown on the original application. The Collector ordered that the appeal 
should be returned and . Nanku’s name should be shown as one of the 
respondents. When the appeal was lodged after the addition of the 
name of Nanku as one of the respondents, the Collector rejected the 
appeal, holding that the appeal had been barred by time. Considering 
the circumstances, I am of the opinion that such an order was not justified 
by merits and the period should have been extended in accordance with 
S. 5 of the Limitation Act. But leaving*this aside, this was a revenue 
officer’s case and efforts should have been made that the mode of partition 
was a fair and just one. The mode of partition was sanctioned in the 
absence of three of the shareholders, and the important question as to 
area near the abadi was ordered to be decided by lots, and suoh an 
order was not a fair one, particularly to the shave-holders who were not 
present. Therefore, I am of the opiuion that proceedings were'not carried 
on with the care that they deserved and that there is no justification 
to bind down the shareholders to the result of qnra aniazi done in their 
to which they had never agreed. So, I submit the case to the 
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Financial Commissioners with the recommendations that the partition 
of the two fields should be proceeded with separately, unless each and 
every shareholder agrees to the two fields being partitioned as one unit 
and also that the mode of partition should be framed in the presence of 
all the share-holders, and, if any of them remains absent, then a fair 
mode of the partition should be framed by the Assistant Collector 
himself and qura andazi should be avoided. Parties informed. 

I have asked the counsel of the parties and they do not wish to 

appear before the Financial Commissioner and wish to have the case 
decided in their absence. 


Civil. 


Appellants 


LAHORE HIGH COURT. 

Appellate 

No. 1438 of 1926. (Decided on 12-6-1930.) 

Tek Chand and Currie , JJ. 

ShAM Singh and others... 

Vej'sus 

Amarjit Singh. „ 

. . 

Punjab Tenancy Act S. 77 (3; (d)-Whether defendant related 
to deceased tenant—jurisdiction of civil Courts, 

S. 77 (3) 'd) does not apply to a suit bv thp nliinfiA? ji i 
tain land lately held by a tenant who died lawaris, allegin'"- that °tho °rl 
dants without title had taken possession of the land The°bar 1 f 
is applicable to those cases only, in which the rltion^ip of lT nd To 1* W J 
tenant is admitted and the objoct of the suit is to determine the*T 

f ,o.- trr™n?u,r”a.' 

tenancy but whether the defendant is related to the deceased tenant 
wzable by a Civil Court, 22 P.R. 1894 ; 160 P.R. 1890 Relied. ’ °° S ~ 

Second Appeal from decree of District Judge, Jullundur. 

Appellant-. —by Mr. Bishan Narain. 

Respondent by Mr. Badri Das. 


JUDGMENT 

Tek Ghand J .-The plaintiff is admittedly the owner of the land 

Z , Wa3 b7 0De Bhal,a aS occu ^ tenant under him 

Bhalla died many years ago and his widow Mst. Jassi succeeded him £ 

occupancy tenant for life On Mst. Jassi's death in 1919 the defendants 

clawing to be collateral heirs of Bhalla, took possession of the land and 

got themselves recorded as occupancy tenants under the plaintiff 

plaintiff was a minor at that time. Ha has now attained majority an! has 
sued for possession, alleging, that the defendants were not related to 
Bhalla deceased, that the land in question was not Occupied by the al 

leged common ancestor, Dharman, and that the defendants were holding 
the land as trespassers. a 
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The defendants pleads 1 that they were collaterals of Bhalla and 
entitled to succeed to the tenancy under S. 59, Tenancy Act. They also 
urged that the suit was not cognizable by the civil Court under S. 77 
Punjab Tenancy Act. The Courts below have found against the defen¬ 
dants on all these points and have decreed the suit. 

Before us an attempt was made to contest the findings of the learn¬ 
ed District Judge that the defendants were not related to Bhalla deceased 
and that the alleged common ancestor had never occupied the land. But the 
findings of fact recorded by the loomed District Judge are based on eviden¬ 
ce on the record, and cannot be challenged in second appeal. 

The only question which requires decision is whether the civil Court 
had jurisdiction to entertain and try the suit. In support of his conten¬ 
tion that the suit was cognizable by revenue Courts only, the learned 
counsel for the appellants ha> referred us to Cl. (d), sub-section 3, S. <7* 
Punjab Tenancy Act, and the proviso to that sub-seotion, In my opinion 
these provisions of the law have no application whatever to a case of this 
kind. Cl. (d), bprs the jurisdiction of civil Courts to take cognizance of 
“suits by a tenant to establish a claim to a right, of occupancy, or by a 
landlord to prove that a tenant has not such a right/' 

It was held in Mcwa Singh v, JSfathu (l) and has been settled law 
ever since, that this clause does not apply to a suit by the plaintiff as 
landlord of certain land lately held by a tenant, who died hwaris alleg¬ 
ing that the defendants without title had taken possession of the land 
“as it was not, a suit by a landlord to pro78 that a tenant had not a 
right of occupancy, the plaintiff not alleging or admitting that the deten- 

a 

dant was tenant at all, but on the contrary that he was a mere tres¬ 
passer/’ 

Conversely, it was laid down in llazera v. Harjalu (2,) that a suit 
by a collateral heir of a deceased occupancy tenant to recover posses¬ 
sion of his holding from the landlord on the ground of inheritance is 
quite distinct from a suit covered by this and other sections of the 
Tenancy Act, and is cognizable by a civil Court. It is obvious that the 
bar under ol. (d) is applicable to those cases only, in which the relation¬ 
ship of landlord and tenant is admitted and the objeot of the suit is to 
determine the nature of the tenancy, i. c. whether the status of the ten¬ 
ant falls under Ss. 5. G, 7 or 8 of the Act* In a suit like the one before 
us, the print decision is not the nature of the tenancy, but whether 
the defendant is related to the deceased tenant, and, if so, whether their 
common ancestor had occupied the land. If these questiohs of f*ct are 
established, the claimant ipso fa 'to succeeds to the occupancy tenancy, 
©at if they are decided against him, he is not. a tenant at^Ul* 

This position has not been seriously questioned before us and conn- 

(H 22 P.R 1894* - - 
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sel has not attempted to argue that Wczira v. ffarjalu (2) and Mewa 
Singh v . Nathu (l) were wrongly decided. He has argued that the 

proviso to sub-section (3), which was enacted by Punjab Act 3 of 1912, 

has made a change in the law. A reference to the wording of the 

proviso, however, shows that all it lays down is that where in a suit 

cognizable by and instituted in a civil Court it becomes necessary to 
decide any matter which can under the sub-section be heard and deter¬ 
mined only by a Revenue Court, the civil Court shall endorse upon the 
plaint the nature of the matter for decision and return- the plaint 
for presentation to the Collector. The practical effect of 

the proviso is that, whereas before its enactment ofvil Courts 

were prohibited from trying those suits only in which the ques¬ 
tion raised in the plaint e* facie fell within one or ether of the clauses of 
sub-section 3, S. 77, their jurisdiction is now barred in those cases 
also in which on the averments in the plaint the suit is properly triable 
by a civil Courf, but the -defe idant’s pleas raise a question which, 
under this sub-section, is to be determined by revenue Courts only. On 
such a plea being raised and the Court finding that it has become neces¬ 
sary to decide it, it must stay its hands and return the plaint for pre¬ 
sentation to the revenue Court. In the case before us, neither the plaint 
nor the pleas raise a question falling within Cl. (dj or any other clause 

^of subjection 3, S. 77 ; and, therefore, the proviso does not come into 
operation. 

The question of the applicability of the proviso to a case like this 
arose directly in Ghidamv. Jowala (3), where Shah Din, J. after discuss¬ 
ing the previous cases bearing on the point, held that a suit of this 
kind was cognizabie by civil Courts. The same vie.v has been taken by 
Broadway and Fforde, JJ., in Jaikiran v. Nathu Ram (4). The only case, 
in which a contrary view has been expressed, is a Single Bench de¬ 
cision of Abdul Raoof, J., in Parabh Dayal v. Mst . Radho (5J. A peru¬ 
sal of his judgment shows, however, that the learned Judge was in¬ 
clined to agree with the conclusion of Shah Din, J., but he felt himself 
bound by a previous Division Bench decision of the Chief Court 
reported as Wadhaioa v . Mst . Hassi (6). I have examined that ruling 
and with all respect to the learned Judge, feel constrained to eay, that 
‘it was clearly distinguishable from the case before him. In Wadhama 
v. Mst . Hassi (6) certain tenants had been declared to be panahi or 
protected'' for a term of years before the enactment of the Tenancy Act •; 

(2) 160 P. R. 1890. 

(3) 103 P. R. 1918. 

14) A. I. R, 1926 Lab. 338. 

(5) 75 1. C. 818. 

(6) 73 P. R.1915, 


• «** 
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Of 1868 and on the strength of that deolaration they claimed to have 
been occupancy tenants under S. 6, Act 16 of 1887. It is cleat that the 
question for determination by the Division Bench related to the 
nature of the tenure of a person who admittedly held under another, 
and such a question obviously fell within 01. (d), sub section (3), S. 77 
and, therefore, within the exclusive jurisdiction of revenue Courts. I have 
no doubt that the law was correctly laid down by Shah Dm, ]., in 
Ohulam v. Joiualx (3) and with his reasoning and conclusion I venture 
to express my whole hearted and respectful concurrence. I hold, therefore, 

that the suit was rightly tried in the civil Courts. 

For the foregoing reasons, I would dismiss the appeal with costs 

here and below. 


Currie, J .—I concur. 


Appeal dismissed . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 

No. 155 of 1928-29. (Decided on 5-12-1930).. 


Revenue. 


Townsendi F.C . 

Manzur Ali .. 

Versus 

Amir Alt Kitan and others 

Punjab Land Revenue Act, 37—mutation procedure-nature of. 

Held that the mutation procedure must bo summary. 

Custom—riwaji-am—married daughters v. Collaterals. 

Where a Riwaj-i-am ran as follows ‘‘Married daughters do not inherit in 
presonce of collaterals. This is the general rule, but under the influence of 
judicialdecision some people admit that daughter succeeds in preference to 

collaterals of the 5th or remoted egrees ” 

Held that daughter’s sons ought to bo given preference to collaterals 
and mutation oflectod in their names. 

Revision from the order of the Commissioner of Lahore Division, 

ORDER. 

Lelu ami others v. Earn Chand ami others (l) Raj Kaur v, Talok 
Singh (2\ Mst. Fatima Bibi v. Shah Nawaz (3), Muhammad Hussain 
Sheru (4) are referred to by Mr. Arjan Deo on the point whether the 
Riwaj-i-am applies to-both ancestral and self-acquired land. This is the 
first time the point has been raised. I do not think there ismuoh in it. 


.. Applicant 
...Other Side, 


(1) 23 P.R. 1916. 

(2) 38 P.R. 19X6. 

(3) 2 Lah. 98. 

(4) 20I.C. 274. 
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But more relevant is the concluding part of the reply to question 47 
of the Riwaj-i am of Sialkot, as attested in the 1916 settlement ; the 
land in question was then in that district. It runs as follows :— 

“ Married daughters do not inherit in the presence of collaterals. 
This is the general rule, but under the influence of judicial decision some 
people admit that daughters succeed in preference to collaterals of the 
5th or remote degrees. ’* 

Now the mutation procedure is, and must be summary. I think, 

civil litigation is certain to follow in this case. But so far as the present' 

procedure goes, I find myself in agreement with the Collector and not 

with the Commissioner. The’ latter order, I note, is muddled ; instead 

of the word “ dismiss ” in the penultimate line of his order, he meant 
to say “ accept, " 

So I accept this revision application, and, cancelling the Com¬ 
missioner’s order, restore that of the Collector. 

Parties may pay their own costs. 

Revision accepted. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OP THE 

PUNJB. 


Revision Side ; 

No. 222 of 1929-30. (Decided on 5-12-1930). 

Townsend , F. C, 

Chanan Singh and others 

Vers us 


Revenue. 


Applicants 


BiSHEn Singh and others % Other side. 

Punjab Land Revenue Act, S. 16—no appeal under S. 14 of Land 
Revenue Act posssible— ( grave miscarriage of justice—Financial 

Commissioner to interf-.re in revision. 


Where no appeal was lodged and no appeal was possible on account 
of provisions of S. 14 of Land Revenue Act, the Financial Commissioner must 
interfere in. revision when there is grave miscarriage of justice. 


% 

Case forwarded by the Collector, Jullundhar District, through 
the Commissioner. 

ORDER OF REFERENCE. 

This case has been argued before m9 by counsel- on both 
sides On behalf of the applican f , it is urged that a reference should 
be male to the Financial Commissioner in accordance with the ruling 
published in Abdul Haq v. Umar Din (l). The grounds urged in 
support of this course are as under:— 

(1) 1925 L. L. T, 4 ; 1925 P.O.L. 7. 
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(1) that no appeal was lodged and that no appeal can now 
be lodged on account of the provisions of S. 14 of the 

Land Revenue Act, 

(2) that a grave miscarriage of justice has taken place and 
and it can only be set right if the Financial Commissioner 

permits the entertaining of this application. 

FACTS OF THE CASE. 

There are two parties to the suit. Bishen Singh on one side, 
and Basant Singh, Punan Singh, and Chanan Singh ete. on the other. 
Both parties hold land in village Phatala. Bishen Singh is the 
owner of 12 kanals of land, comprising khasra Nos. 4029 and 7568- 
4000w 1. Pnnan Singh, Basant Singh and Chanan Singh etc., also 

own 12 kanals of land, compising of khasra Nos. 3100, 3168, 
3103, 3084, 3098, and 3130. Bisben Singh exchanged his 12 k mils as 
mentioned above, with the other party without the consent or 
knowledge of Chanan Singh, Phagan Singh and Bhagat Singh who are 
owners of l-3rd of field No. 3100 etc., mentioned above. Qmte 
naturally Chanan Singh, Phagan Singh and Bhagat Singh object to this 
exchange. They were never present and they hod not furnished any 
answer to the interrogatories issued. The Assistant Collector gave effect 
to this exohange which came into existence by an oral agreement of 
nth August 1929, without even verifying the fact that the 
the active agents of the seoond party, namely, B vsant Singh and 
Punan Singh are not even in Hissedari kasht of the whole. As a 
matter of fact, the appellants hold 5 kanals out of this 12 kanals 
of land separately and Basant Singh and Punan Singh hold 7 
kanals separately. The exchange entered in favour of Bishen Sing . 
therefore, in so far as the five kanals held by Qhanan Singh etc. 
rft concerned, is absolutely without any justification. Chanan Singh 
never consented to this exchange and the Assistant Collector had 
® ’round to assume tint the interests of Basant Singh and Punan 
were nU inimmal to those of Chanan Singh, Phagan Singh and 
¥ Siussli. The transfer, therefore, mint be set asile. It is 
h^ous that I cannot entertain this application unless the Financial 
Commissioner’s permission is obtained for re-opening the whole question. 

view is that the transfer of the rights of Chanan Singn, 
Pha^n Singh and Bhagat Singh without their kuo.vledje or consent, 
Ph rfates an element, justifying the Financial Commissioners inter¬ 
ference in the manner prayed for by the counsel of the apphovnt Tie 

file is submitted for orders. 0RDER 

TtAonscnd, F. 0 .—For the reasons given by the Collector in his refer¬ 
ence, dated September 18, 1930, I cancel the mutation of Naib-Tahsildar 
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dated 21st February 1930, referred to therein, and o rder that the previous 
entries as to the ownership of this land should remain. 

Order accordingly . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 'IHE 

PUNJAB. 

Revision Side Revenue. 

No 149 of 1928-29. (Decided on 8-12-1930). 

Townsend , F. C. 

Surain Singh Applicant 

Versus 

Crown Other Side . 

Lambardar—succession—failure of father to produce a witness in 
a criminal case—effect of. 

Held, that the failure to produce a witness in S. 498, I.P.C. case, for whom 
applicant’s father had given security, is not sufficient warranty for his non¬ 
appointment as Lambai’dar in succession to his father. 

Revision from the order of the Commissioner of Lahore Division. 


ORDER. 

I don't think that the failure to produce a witness in a S. 498 I.P.C. 
case, for whom applicant's father had given security, is sufficient warrant 
for his non appointment as lambardar in succession to his father. The 
latter was dismissed for failing to produce the witness, and bis secuiity 
money was confiscated, I think that is sufficient punishment. Accordingly, 
I accept the application for revision, and, cancelling Collector's and 
Commissioners orders, appoint Surain Singh, applicant, lambardar, in 
place of his father, (j^rdit Singh dismissed. 

Revision accepted . 

IN THE CfOTJRT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue. 

No 08 of 1928-29. (Decided on 11-12-1930J 

Townsend , F. C , 

Mian RajIndar Singh 

Versus 

PandIt Narain Ghand Respondent. 

Zaildar—appointment—candidate—honorary magistrate* 

Held, that a candidate is an honorai*y Magistrate is no bar tfo his 
appointment as a Zaildar. 

. . Appeal from the Qrder of the Commissioner of Julluudur Division*. 


* Appellant 
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ORDER. 

I wish that in all Zaildari cases the contest lay between two such good 

men as in t-Vi is case. , 

The facts are given fully in the Collector's and Commissioner s orders. 

The only reason that prevented the Collector appointing Pandit Narain 

Chand Zaildar, was that he was an Honorary Magistrate. I agree with the 

Commissioner that the reason is insufficient. Were I to agree with the 

Collector, mv ruling might well have the lamentable result that in future no 

Honorary Magistrate would ever become a zaildar. This would. I consider, 

be an impossible position. Every case must be decided on its merits. 

Accordingly, I reject the appeal. No costs. 

Appeal rejected• 



IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

PUNJAB. 

No. 180 of 1928, 1929- (Decided on 16-12-1930). 

„ , . Applicant 4 

Lai. Singh and others 

Versus 

Other Side . 

Crown . 0 , 

Northern India Canal and Drainage Act, S. 33 cut rom aj 

^Held, that S. 33 is not applicable to the case of a cut made from a Rajbah 
maintained by the Government. 

Revision from the order of the Commissioner of Lahore 

DiViSi ° n - ORDER. 

I greatly regret that I must accept this application for revision. Th-s 

pnniahment hue been imposed trader 3. 33 o! the 0...1Ml. « 

Leake ol water coureee. wkiok are defined in S. 3 (21 .1 the Act=“! 
out was made from a Rajbah, maintained b, Oovernmeut. an a V M * 
ent thing (torn a wnteroooree. There ia an obv.one torn,.o m the Aoten 

this point. _ Application accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER 

PUNJAB. 

ReV18i No. 129 of 1929-30. (Decided on 12-12-1930). 

Townsend, F. C. 

Mst. Dillo and others 

Versus 

KapFra' 


OF THE 


Revenue. 


Appellants 
OtMr sid* 


Versus 
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Punjab Tenancy Act, S. 84— failure to write judgment according 
to law—interference on revision. 

Where the judgment of the lower Court did not comply with the require¬ 
ments of law, inasmuch as it did not discuss each of the grounds of appeal, 
held , that the judgment should be s^t asile on revision, if the matter is not 
clear. 

Case forwarded by the Commissioner of Jullundur Division, with bis 
recommendation, for the orders of the Financial Commissioner. 

REFERENCE ORDER. 

In the course of partition proceedings, the present plaintiff, Kapura 
brought a suit for declaration that he has occupancy rights under S. 8 in 
16 kanals 4 marlas of shamilat land in Toka Sahlwin, Hamirpur Tahsil. 
His suit is contested by the proprietors of the village. In the revenue 
record the plaintiff is entered as B (4) class tenant paying 2-5ths Batai. 
The plaintiff alleges that one Parju Ch'zmav , who occupied the land in 
1868, was his grandfather and that Parju though not entered as occupancy 
tenant in the revenue record was entitled to occupancy rights. The defen¬ 
dants plead that it is doubtful who the original tenant of the land was, 
as he is at one place called Parju (Jharaar, while at another time by a 
somewhat different name classed as Hajjam. They add that this occupant 
whoever he was, is not proved to be the grandfather of the plaintiff, that 
subsequent to Parju other tenants have cultivate! the land, in fact the 
proprietors themselves cultivated for a time, that on more than one 
occasion decrees for rent have been obtained against the plaintiff and in 
those suits he did not claim to be occupancy tenant. 

The Revenue Assistant who tried the case fixed only two issues :— 

(1) Whether the suit was in time ? and, 

(2) Whether the plaintiff was an occupancy tenant under S. 8 ? 

The objection with regard to limitation was dropped leaving only 
roe second issue. From the allegations and the pleas it is evident that 
the case required the framing of other issues on the points in dispute. 
However, on issue No, 2 the Revenue Assistant decided that the plaintiff 
is an occupancy tenant under S. 8, thouga he does not find on what 
grounds he has acquired the rights under this section. 

The defendants appealed to the Collector on the following grounds 

(1) That the plaintiff's ancestors never cultivated the land and that 
he is not the successor of the original oultivator. 

(2) That there is no mention anywhere in the revenue record of 
Gokal, father of the plaintiff. 

(3) That Parju (who, plaintiff states, is his grandfather) was not 
the original oultivator of the land and never obtained occupancy rights. 

(4) That the residential houses on the land were built not by the 
^tenants but by the proprietors* who gave then to the tenants for their use. 
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In his judgment the Collector deals with n© other point except the 
question of the identity of Parju Chamar who is shown as a tenant in 
1868. Even that point is not at all discussed by him. The judgment 
is an exceedingly brief one and it is impossible to say from it whether 
the Collector gave any consideration at all to the case. Seeing that the 
Revenue Assistant himself failed to deal with some important pleas raised 
by the defendants, it was incumbent on the appellate Court to consider 
those points which were made grounds of appeal. 

For the reason that the case was not properly tried in the first 
court and that it has be6n very inadequacy dealt with in appeal, I refer 
the order of the Collector to the Financial Commissioner for revision 
and recommend that it should be returned to be tried de novo . Neither 
party desires to lie presented before the Financial Commissioner. 

Note :—The delay in the disposal of this application for revision is due 
to the fact that it was fixed for hearing in Kangra district but could not 
be heard there. 

ORDER. 

This case has been sent to me for exercise of my revisional powers 
with the Commissioner’s reference, dated August 21, 1930, for the reason 
given therein. I have heard counsel for each side, I agree with the 
Commissioner that the Collector’s order, dated 23rd July 1929, is exiguous 
to a degree, and cannot be allowed to remain. It does not comply with 
the requirements of the law, in that it does not discuss each of the grounds 
of appeal, and it is to me doubtful, as it was to Commissioner, whether 
'Collector applied his mind to the case to the extent requisite. 

For the reasons given by the Commissioner, retrial de novo is necess¬ 
ary. So agreeing with him I accept this application, and, setting aside all the 
orders that have been passed to far in this case, direct that it should be 
entirely retried ah initio by any qualified Assistant Collector of the Kangra 

4 

District. Application accepted. 

Application accepted , 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 229 of 1927-28. (Decided on 16-12-1930). 

Townsend, F* C • * 

Gajjan Singh \ Applicant 

x Versus 

\ \ 

Crown Other side . 

Sufedposhi—appointment—vacancy in the sail, 

' Hold, that under the rules a sufedposhi is generally filled by a resident of 
the zaii in whioh the \acanoy oocurs but they may be relaxed under special 
circumstances, . .. i: 


SHADI v. CROWN. 
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Petition for revision from the order of the Commissioner of Ambala 
Division. 

ORDER, 

Gajjan Singh and Sheo Karan present. 

This is an unusual case. I can see no reason cot to accept the con¬ 
current finding of both Mr. Chandra, the Collector, and Mr. Irving, the 
Commissioner, that the charges which led to the dismissal of Gajjan 
Singh from his sufedposhi and lambardari are false. I, therefore, order his 
re instatement in both appointments. 

But this would involve some hardship on Sheokaran, who was 
appointed Sufedposh in his place, and i3 apparently doing well. Fortunate¬ 
ly a solution to that difficulty offers itself in the fact that another Sufed¬ 
poshi in the Sirsa tahsil recently became vacant owing to the death of 
Ratti Ran oE Bakriwali. I direct that the Sufedposhi thus vacated be 
given to Sheokaran. I am well aware that in ordering this I may be 
disregarding the rule under which a Sufedposhi is generally filled by a 
resident of the zail in which the vacancy occurs, but in the circum¬ 
stances of the case this is, I think, justified. Chautala, where Sheokaran 
lives has recently come into regrettable publicity owing to political 
activities there. 

Gajjan Singh will, of course, be reinstated in the place and grade he 
formerly occupied as Sufedposh. 

Revision accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


Revision Side. 

PUNJAB. 

Revenue. 


No. 53 of 1928-29. 

Calvert , F.C. 

• 

Shadi 


Applicant 

Crown 

• 

Versus 

Other vide 

Punjab Colonization of Government Land Act, 

S. 24—issue of 

notice statutory obligation- 

-resumption. 



.Where the Collector ordered resumption of the grant of a square of land 
without issuing notice under S. 24, held, that the order should be set aside as 
the issue of notice was a statutory obligation. 


Revision from the order of the Collector, Lyallpur. 

ORDER. 

It appears that the Collector omitted to issue the notice required by 
S. 24 of the • Colonization of Government Lands Act. The 

issue of notice was a statutory obligation. The defect was remediable. The 
order was therefore not one which should lave been passed until notice 

• * * e 
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had been issued. I set aside the order of the Oollector and return the 
case for disposal according to law. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF . 


Revision Side. 

THE PUNJAB. 

Revenue. 

Mohammad Iqbal 

No. 90 of 1929—30. 

Calvert , ,F. C. 

• • • • • • 0 

.. Applicant 

Muhammad Bakhsh 

Versus 

« • • lit 

... Other sid&. 


Punjab Tenancy Act, S. 84—revision—grant of Lambardari 
square refused—discretion. 


Held, that the granting of Lambardari square being entirely discretionary, 
deprivation of it was not a sufficient reason for interference, all the more where 
the deprivation was intended as a punishment. 


(ii) Government Tenancy (Punjab) Act, S. 4 
sion to Lambardari square—inapplicability. 


mor—succea- 


Held, that succession to Lambardari square is specially taken out of the 
scope of the Colonization of Government Lands Act by S. 4 thereof and 
therefore a minor has no legal claim to the square. 

Revision against the oider of the Commissioner, Multan Division. 


ORDER- 


In an order on a Lambardari case, the Commissioner of Multan 
directed that the lambardari square be withheld until the minor (who 
was appointed) becomes of age. The granting of a lambardari square is 
entirely discretionary. Succession to lambardari square is specially taken 
out of the scope of the Colonization of Government Lands Act by S. 4 
thereof, and therefore the minor has no legal claim to the square. 

Deprivation was intended as a punishment and I see no sufficient 
reason to interfere. 


The next point taken is that the direction to appoint as sarbarah 
someone 4l who is not likely to be under the influence of the dismissed 
Lambardar’ would be detrimental to the minor's interest. The Commis* 
sioner has not defiuitely ruled out all relations ; he merely pointed out 
the inadvisability of appointing one. 

The direction is reasonable and I agree with it, 

I therefore reject this application. 


Application rejected* 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 6 of 1928-29. (Decided on 24-4-1930.) 

Townsend , F t C . 

Mst. Satto Applicant 

Versus 

Wishan Das and others Other side . 

Punjab Alienation of Land Act, S. 13—Notification of 1910— 
has not retrospective effect. 

Where a certain land was outside the municipal limits when it was originally 
given on lease, Notification of Government in 1910 including the same within the 
municipal limits could not operate retrospectively so as to aftect the application 
of the Land Alienation Act to it. 

Revision from the order of the Commissioner of Multan Division. 

ORDER. 

Applicant heard. Respondent absent. Duly informed. Case ex parte. 
The case has been wrongly dealt with both by Collector and 
Commissioner. 

The Collector's order dated 20th January 1928, shows extreme ignor¬ 
ance of the Land Alienation Act particularly S. 13 which obviously applied. 
Nor can the Commissioner's order dated 22nd November 1928, stand. The 
Notification issued by the Punjab Government in 1910 by which the land 
involved was included within the limits of Muzaffargarh Municipality cannot 
affect the application of the Land Alienation Act to it as it was outside 
those limits when this land was given on lease originally by applicant. It 
would obviously be grossly inequitable to applicant to hold that the Notifi¬ 
cation of 1910 had, as it were, retrospective effect. 

I, therefore, accept the application for revision, cancel all the pro¬ 
ceedings to date and send the case back to be disposed of de novo by the 
Collector of Muzaffargarh himself, according to S. 13 of the Land Aliena¬ 
tion Act, which obviously applies to this case. 

No order as to costs. 


Revision accepted. 


IK THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 86 of 1928-29, (Decided on 10-10-1930). 


Mohan Lal 
Crown 


Calvert , F. C. 
\ ersus 


Appellant 

Respondent. 


Punjab Tenancy Act, S. 38—lease of land—failure to culti¬ 
vate —resumption. 
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Where an old lease of land contained no specific condition requiring 
th® land to be cultivated, and carried no right to the acquisition of occu¬ 
pancy rights by the tenant, failure to cultivate the land continuously 
through the period of leese -was a sufficient cause, for resumption of the 
land in view of the fact that cultivation is in almost irseparable attribute 
of a tenancy and even an occupancy tenant loses all his rights if he 
fails to cultivate for even one year. 

Appeal from the order of the Commissioner, Multan Division. 

ORDER. 

This case deals with an old lease cf lmd and it rppears that 
throughout the period cf the lease the land bos not been cultivated 
owing to continuous failure to briDg the land under cultivation for 
a long period, the land was resumed. It appears that the lease 
contained no specific condition requiring the land to be cultivated, 
but cultivation is an almost inseparable attribute of a tenancy and 
indeed an occupancy tenant only lose all his rights if he fails to 
cultivate for even one year (S. 38, Tenancy Act). This lease carried 
with it no right to the acquisition of occupancy rights and so there 
is even les3 reason for hesitancy in this case. 

I reject the appeal. 

Appeal rejected 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue, 

(Decided on 24-5-1930). 

' Townsend , F.C. 

Ch. Qasim Khan Applicant 

Versus 

Co. Dial Singh other side . 

Punjab Land Revenue Act, S. 16—Zaildari case—Punjab Land 
Revenue Rule cl. (dj hereditary claim—failure to discuss all the 
grounds of appeal—interference on revision justified. 

Land Revenue Rule 5 distinctly lays down that in the appoint ment of 
Zaildar regard shall not be had to any alleged hereditary clime 

A person who hails from a predominant community and whose father be¬ 
sides being a good soldier gave a large number of recruits to the Army may be 
preferred to one whose family provided zaildars for two generations. Although, 
where a Collector and a Commissioner have arrived at concurrent findings in 
a zaildari case, interference on the revisional side should be very rare, yet 
whore tho Commissioner has failed to discuss, even in the more general terms, 
ail the grounds of appeal, interference on revision is more justifiable than fii 
an ordinary case, 


OH. QASIM KHAN t>. OH. DIAL SINGH. 39 

Revision from the order of the Commissioner of Lahore Division. 

ORDER. 

In this zaildari case the Collector of Sialkot appointed Chaudhri 
Dial Singh, a Minhas Rajput, Zaildar in place of his grand-father de¬ 
ceased. The zaildari had indeed been in the family for two genera 
tions as Chaudhri Dial Singh's great grand-father was also Zaildar . 
There was only one other possible candidate, Chaudhri Qasim Khan, 
Saleria Rajput ; who, the Collector’s order having been upheld on appeal by 
the Commissioner in his order dated 20th September 1929, has now 

come to me on revision. I have to-day heard counsel at length for each 
party. 

The Collector appears to me to have, to a great extent, disregarded 
the provisions of Laud Revenue Rule 5 which distinctly lays down that 
in the appointment of Zaildars regard shall not be had to any alleged 
hereditary claim’' even read with the judgment of Sir Lewis Tupper, 
Financial Commissioner, found in Surain Singh v. Jagat Singh (l). He 
lay far too much stress on the undesirability of transferring the zaildari 
to a family other than that of respondent in which it had been, as I 

have already shown, for two generations. As regards the other matters 
laid down iu Land Revenue Rule 5 to which attention should be paid 
in the appointment of Zaildirs the applicant is to my mind in a much 
stronger position than is the respondent. To mention only one point, his 
father Hashim Khan was a most distinguished soldier : and I actually 
found in respondent’s book. I emphasize the word respondent—an entry 
by Mr. Usborne, the Deputy Commissioner of 1919, to the effect that 
“ most of the recruits that were forthcoming from zail were due to the 
efforts of Hashim Khan.'’ Again there are 30 Muhammadans and only 
16 Hindu villages in the zail : there are 33 Salehria . villages and 16 
Minhas villages. Mach weight should in my opinion be attached to this 
point ; see clause (d) in Land Revenue Rule 5 already referred to 

It is of course true that where a. Collector and a Commissioner 
have arrived at concurrent findings in a case of this nature interference 
on the revisional side should be very rare, But in this case so oxi- 
guous is the Commissioner’s order, and so marked his failure to discuss 
even in the most general terms, all the grounds of appeal, I consider that 
interference on revision is more justifiable than in ordinary cases. 

For these reasons I accept this application for revision, and, can¬ 
celling the order of the Collector dated 12th March 1923, and of' the 
Commissioner dated 20th September 1929 appoint the applicant. Oh. 
Qasim Khan Zaildar in place of Ch. Dial Singh respondent. But Oh, 
Qasim Khan must go, of course, into the lowest grade of Zaildar s. I 

° aQ 8G ® I to put bim 111 the first grade ’ as Collector 

u; o R, 1902 Rev. 
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thought fit, to put respondent in his order appointing him- 
Parties may pay their own. costs before me. 

Revision accepted. 


Revenue. 


Applicants 
Other side . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

Revision Side. 

No. 31 of 1928-29. (Decided on 19-5-1930) 

Townsend , F, C . 

Subha alias Behari and others 

Versus 

Dasaundha Singh 

Punjab Tenancy Act. 8 84-Appeal prima facie time-barred— 
order of ..tension nndar S. 5. Limitation Aet-f.ilur, to regard 

limitation-revision-loss of papers-ubssncs of affidavit to that effect. 

Where the appeal before the Commissioner was clearly time-barred and he 
, mo order under S. 5, Limitation Act extending limitation nor did he 
passed n ^ atter in hi3 judgment, held, that limitation must be regarded 

men fullv and failure to do so is a “material irregularity” justifying interference 
caiefu y alaQ that where “loss of papers” is alleged so as to obtain 

In Extension under S. 5 of the Limitation Act, filing of an affidavit to that effect 
13 De Revision from the order of the Commissioner of Jullundur Division. 

ORDER. 

The appeal before the Commissioner was clearly time—barred, and 
the Commissioner passed no order under S. 5 of the Limitation Act extend¬ 
ing limitation, nor did he mention the matter in his judgment. Limitation 
must be regarded carefully in these matters and there is ample authority for 
“.Hi." tint failure ta do so is a ".a .terial irregularly' Mtrfymg ml.rf.r- 
p in revision. It. is true that Dasaundha Singh, appellant in Commis- 

naners’’ • but be filed no affidavit to that effect, and there are many findings 
oE various High Courts that the filing of such an affidavit is necessary 
before S. 5 of the Limitation Act oan be invoked. 

Nor is there any reason justifying uon-appliauoe of the strict letter 
of the law in this owe. Dasaundha Singh is a Lvnbmdar ; his son is 
Kapur Singh, a pleader, who appears bef ore me in this case. It is not as 

if he was an illiterate Ohamar, to whom indulgence might properly 
shown. He must suffer the oonsequenoe of his laches. > 

I accept the application for revision and cancelling the Commissioner ■ 

order restore that of the Collector. Parties moy pay their own costs m my 

Court. Rtvitiou aooepUd, 


A JIT SINGH TEJA SINGH 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

Appellate Side. Revenue. 

No. 49 of 1928-29, (Decided on 25-4-1930). 

Townsend , F. C. 

Tara Chand and another Appellants 

Versus 

Charan Lal and others Respondents . 

Punjab Land Revenue Act, S. 37—Entry in jama bandi—Standing 
Order 23 paragraph 2, sub paragraph (VIII). 

Held, that a collateral mortgagee cannot be entered even in the remarks 
column of a jamabandi, without a mutation. 

Appeal from the order of the C)mmissioner of Jullundur Division. 

ORDER. 

Tae case is not so obscure as it looks. The Commissioner in his 
order overlooked the instructions conveyed in sub-paragraph (viii) of 
paragraph 2 of Standing Order 23. A collateral mortgagee cannot be 
entered even in the remarks column of a jambandi , without a mutation. 

I» therefore, accept the appeal, and in so far that I order that the 
mutation of the mortgage ordered to be made by Mr. Dodd, Collector 
on 21st October 1926, which Commissioner in his order of 10th October 
1928 ; ordered should be cancelled, shall remain. The fact of the 

mortgage with its date sh.all be entered in the remarks column, as 
Commissioner directed. No costs. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

Appellate Side. Revenue. 

No, 75 of 1929*30. (Decided on 22-10-1930). 

Calvert , F.C . 

Ajit Singh P Appellant 

Versus 

Ieja Singh Respondent . 

Lambardar Collector s Choice—Chaks belonging to Government. 

The rules clearly give the Collector a free hand in selecting Lambardars 
for Chaks which continue to be largely the property of Government. The 
hereditary principle affords a simple guide where comparative merits are 
approximately equal or unimportant, but until proprietary rights are acquired 
it must not be allowed to deprive the Collector of a clear discretion. 

Appeal from an order of tue Commissioner, Multan Division. 

ORDER, 

Briefly, a Lambardari having become vaoant owing to the condition 
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requiring the former Lambardar to reside on a new grant, the Collector 
appointed his son chiefly apparently because he was inclined to 

think that hereditary claims should be held to apply with some 
considerable, if not with full, force.” The learned Commissioner 
following new decisions of the Fina l cial Commissioners held that there 
was no hereditary right to the succession, und proceeded to appoint 
on his merits the candidate whom he considered to be the most 
suitable. The learned Commissioner was clearly correct. 

The rules clearly give the Collector a free hand in selecting 
Lambardars for chaks which continue to be largely the property of 
Government. The hereditary principle aflords a simple guide where 
comparative merits are approximately equal or unimportant, but until 
proprietary rights are acquired it must not be allowed to deprive the 

Collector of a clear discretion. I reject this appeal. 

Appeal rejected. 



CURRENT 



Case-Law 

PART C. 



IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

No. 52 of 1928-29. (Decided on 19-11931). 


Revenue. 


lownsendy F.C. 

Sadhu Ram and another Applicants . 

Versus 

Mini Mal Respondent 

Punjab Tenancy Act, S. 84 (5) Revisional powers-exercise of— 
miscarriage of justice. 

Held that interference on revision is justified when a failure to interfere 
would result in a gross miscarriage of justice. 5 P. R. 1903 (Rev.) 1P.R.19H 
(Rev). l.P.R. of 1914 (Rev), followed. 1 

Case forwarded by the Commissioner of the Ambala Division for 
consideration whether the Financial Commissioners should exercise their 
revisional powers, as neither Court had considered at all whether Miri 
Mal could sue for rent not paid to Bakhshish Singh. 

ORDER. 

. One Bakhshish Singh, a Jut , leased a very small area of land (15 

biswas) to Prabhu Dial a bania , for twenty years, from April 1st 1921 

for an annual rent of Rs 5 a year, payable before October 1 each year. 
The deed was duly registered. 

Bakhshish Singh exchanged the land for other with Miri Mal, a 
bania, and mutation was sanctioned on March 2nd 1923. No written deed 
of exchange was entered into : obviously no great importance was 
attached to the transaction which was duly sanctioned by the Deputy 
Commissioner under the Land Alienation Act. On March 28th 1924, 
notice of the transfer was given to Prabhu Dial, On March 26th 1926, 
he sublet half the land for Rs. 60 a year to one Bishambar Das and his 
brother. The date is important : as on May 7th 1926 Miri Mal brought 
a case for ejectment for non-payment of rent against the sons of Prabhu 
Dial and the sub-tenants. 
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After various vicissitudes a decree for ejectment owing to non- 
payment of rent was given against the defendants by t .e -.si 
Collector, first grade, and the order was upheld on appeal y “ 
Collector. Both courts held that the defendants had paid no rent tor 
the three years from April 1st 1922 to March 31st 1925. The Co ® m ’ s - 
sioner has forwarded the case to me for consideration whether I shouia 

not exercise my revisional powers, a3 neither Court considered ^ 
the point whether Miri Mai could sue for rent not paid to Bakhshis 
Singh, from whom he had acquired the land. The Commissioner a 

obviously grave doubts on the matter. 

I have no doubt whatever, and this despite the definition of the term 
landlord in section 6 (4) of the Tenancy Act. The mutation procee ings 

of March 2nd 1923 say nothing whatever of any arrears of rent ne o 

Bakhshish Singh. Did they do so the case would be different : bu 
they do not. The rent was very small : and it is in no way surprising 
that the defendants kept no very accurate records of their paymen s o 
it. nor troubled to get any receipt for them. Obviously what really 
happened was that Miri Mai, on learning that half the land was sublet 
for Rs. 60 a year began to think how he could get the land back tha 
done, he would sublet it for himself. And he could of course only sue 
for non-payment to him of the rent after March 28th 1924 : when notice 
of the exchange was given to the tenants. A money order for the am un 
Rs. 5 was sent to him on September 6th 1924, which he re use 

So, were I an Appellate Court, I should at once accept the appeal, 
and cancel the decree given against the tenants. But two 
Courts have agreed in their views: so I can only interfere ,i 
fere at all, in revision. And my powers to do so are limited by S. 
of the Civil Procedure Code. Has any “material irregularity occurred 

in this case justifying interference with the concurrent filings 0 
Courts? Now my predecessors have held [see : Jaimal Sing _ 

Khan (1), Makhan Singh v. Nanda Singh (2), and Mahan Singh v. aram 
Singh (3)] that interference on revision is justified when a failure to in er- 
fere would result in a miscarriage of justice. I consider that if the orders 
of the lower Courts are allowed to stand, there will be an undoubted and 
gross miscarriage of justice. I, therefore, accept the application for 
revision, and, reversing the orders of the lower Courts, dismiss plaintiff’s 
suit for ejectment. The plaintiff must pay the defendants costs throughout. 

Revision accepted. 


0) 5 P. R. 1903. (Rev). 

(2) 1 P. R- 1911- (Bev). 

(3) 1 P. R. 1914. (Rev). 


ABDULLAH v. RAM DAYAL. 
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IN THE COtJRT OF FINANCIAL COMMISSIONER OF THE 

PUNJAB, 

Revision Side. Revenue. 

No. 72 of 1928-29. (Decided on 20-1-1931). 

Townsend , F. C. 

Abdullah Applicant 

Versus 

Ram Dyal and others. Respondents . 

Punjab Tenancy Act, S. 80—Second appeal—decree of trial Court 
-modification by Appellate Court in favour of the appellant- 
competency of second appeal. 

Whore the first Appellate Court modified the decree of the trial Court in 
favour of the appellant decree-holder, held, that the appellants could not prefer 
a further appeal from the order of the first Appellate Court. 6 L. L T. 37 foil. 

Punjab Tenancy Act. S. 84—remand without hearing-inter¬ 
ference on revision. 

Held, that it is irregular on the part of a Commissioner to remand a case 
without hearing the respondent, and justifies interference on revision. 

Revision from an order of the Commissioner of Ainbala Division. 

ORDER. 

I must accept this application for revision. The first Appellate Court 
modified the order of the trial Court in favour of the landlords respondents 
1 and 2 in my Court. They filed a further appeal to the Commissioner, who 
entertained it as such. But my predecessor, Mr. King, held in Rai Faiz 
Muhammad Khan v. Crown (1) that in such cases no further appeal 
lies. With that view I see no reason to disagree. 

The Commissioner also after hearing only the landlords passed the 
order of remand dated 27th April 1929, against which the present applica¬ 
tion is filed with me without hearing, or even issuing any notice, to the 
tenants. This was of course, irregular, and, is admitted to be such by 
the landlords’ counsel. 

On the merits I think the Collector right. The landlords’ counsel 
admits before me that the petitioner and his cousin Saidullah have been 
occupancy tenants of this land for long. The whole point for decision 
really is, as the Commissioner said, whether the occupancy rights were 
extinguished or not. But I am not a Court of appeal in this Court: I am 
acting as a court of revision, and as such I am bound by the provisions 
of section 115 of the Civil Procedure Code. There is nothing in the present 
case to bring it within the somewhat strict provisions of that section, so 
far as the Collector's order goes. 

I therefore accept this application for the revision of the Commission¬ 
er’s order dated 27th April 1929, and restore the Collector’s order dated 
21st January 1929. 

No costs. 

<i) 6 L. L. T. 37. 


Revision Accepted. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 89 of 1928-29. (Decided on 23 1-1931). 

Townsend. F. C. 

Allah Dad Shah Appellant 

Versus 

Mohammad Respondent . 

-Lamberdar—appointment of —hereditary principle—departure from 

—advisibility. 

Held that importance must be attached in lambardari cases under ml* XVII 
(ii) under the Land Revenue Act to hereditary principle and that departure from 
auch principle should be as rare as possible. 

Appeal from an order of the Commissioner of the Multan Division. 

ORDER. 

The case is one that allows for difference of opinion. The 
Collector, weary of the failures (for various reasons) as latnbardars 
of the other members of the respondent's family, and for other 
reasons, made a new departure, and left that family altogether in the 
present appointment. The Commissioner discusses the Collector's reasons 
for that departure and finds them not justified ; and rightly points out 
the importance that must be attached in lambaidari cases under rule XVII 
(*0 under the Land Revenue Act to the hereditary principle. 

I think on the whole, that the Commissioner is right in not departing 
from that principle in this case, and reject the appeal. No costs. 

As a minor point I note that the Commissioner appointed the respon¬ 
dent as Lambardar on probation for one year from June 15, 1929. Respon¬ 
dent tells me that no orders have yet been passed on this point either 
confirming him as Lambardar or extending his period of probation. Prob¬ 
ably orders were held up pending decision of this appeal. But as it has now- 
been decided, the Collector Mr. Bourne, should, before he goes on leave, 
decide the point whether respondent should be confirmed a Lambardar 
forthwith, or remain on another period of probation. The matter is, of 
course, one entirely for him to decide. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 70 of 1928-29. (Decided on 21-1-1931). 

7 own send, F. C. 

Bhola and another Applicants . 

Versus. 


Buddhan and others 


Other side. 


BHOLA v. BUDDHAN 


5 


Punjab. Tenancy Act—S.s 80 & 84—Second appeal—suit for 
regarding occupancy right—dismissal by Assistant Collector and 
Collector regarding some of the fields—no appeal lies to Commissioner 
but interference in revision justifiable. 

Where a suit for occupancy rights in certain fields is dismissed partly a? 
regards some of the fields, by both the Assistant Collector and the Collector 
no appeal lies to the Commissioner, but interference with the order of the 
two lower Courts in revision is quite justifiable in proper cases. G L. L. T. 
87 ; 11 C. 6 referred to. 

Revision from an order of the Commissioner of Ambala Division. 

ORDER. 

Mr. Qabul Cband rightly points out that, no appeal lay to the 
Commissioner as regards those fields in which both the Assistant Col¬ 
lector and the Collector held that, the tenants could not get occupancy 
rights, in accordance with the principle laid down bv Mr. King, as 
Financial Commissioner, in the judgment reported Rai Faiz Muhammad 
Khan v. (JrowD (1) I therefore regard the case as one that has come 
to my notice under S. 84 of the Tenancy Act. 

On the merits I entirely agree with the Commissioner that the 
tenants, Chamars, are entitled to occupancy rights in all the land. In¬ 
terference with the orders of the two Lower Courts on revision is in my 
opinion quite justifiable in this case bearing in mind the principles laid 
down governing interference in revision b} T the Privy Council in the 
case reported Amir Hasan Khan v. Sheo Bakhsh Singh (2). 

I therefore reject this application of the landlords. No costs con 
sidering all the facts of the case. Application rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revenue 


Applicants 


Revision Side. 

No. 10 of 1928-29. (Decided on 22-1-1931). 

lownsend , F . C. 

Ktrpa Ram, and another 

\ Versus. 

Shah Muhammad. Respondent. 

unjab Tenancy Act S. 84—Collector's order regarding redemption 

of mortgage Financial Commissioner has no power to interfere in 
revision. 

canttetf e °r £ «t e r.nT enan 7 ^ U 0 nder which alone the Financial Commissioner 
can interfere is not mentioned in S. 3, of Act II of 1913. Hence, the Financial 

red^mnt*n° ner f h8S no P ower to interfere with the Collector’s order regarding 
redemption of a mortgage. 

Case forwarded by the Commissioner of the Lahore Division. 

Cl) 6 L. L. T. 37. (2) 11 Cal. 6 (P. C,.) 
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ORDER. 

Mr. C. A. 11. Townsend Financial Commissioner.—This and the 
similar case No. 11, are to my mind entirely decided Dy the fact that 
S 84 of the Tenancy Act, under which alone I could interfere, is no 
mentioned in S. 3 of Act II of 1913. I have, therefore, no powers 
whatever to interfere with the Collector’s order in either case, no revision 
to me legally lies. Both applications for revision are rejected. 

Applications rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

No. 85 of 1928-29. (Decided on 23-1-1931). 

lownsendy F. C. 

Ahmad Khan A ™ ellant 

Versus 

-rr j Respondents . 

Raja Khan and another 

—Sufedposh - appointment - candidate, a brother of Zaildar. 

Held that the appointment ae Sufedposh of the brother of the Zaildar in the same 
zail is generally speaking most undesirable. 

Appeal (rom an order of the Commissioner, Rawalpindi Division. 

ORDER. 

1 have heard Mr. Mahbub Ilahi at length for petitioner. He has not 
adduced one single reason to lead me to Blink the Commissioner’s, order 

dated July 1,1929 not perfectly right. 1 entlrely agre ® Zaiidar 
consider that the appointment as Sufedposh of the brother of 

in the same Zafl is generally speaking, most undesirable. 

As a minor point, I note, that the Commissioner should, before he 

cancelled his predecessor’s order sanctioning petitioner’s candidature for 
the sufedposhi have obtained my sanction to such action, under section 

Revenue Ae.. And he ehonld h.v. celled .pen p.t.U.ner « 
show cause why that order should not be cancelled. 

Dismissed. No ccets. 


IN THE COURT OF THE FINANCIAL COMMISSIONER, OF THE 

PUNJAB. 

Revenue. 

Revision Side. 

No. 36 of 1927-28. (Decided on 26-1-1931.) 


'lownsend, F. C. 


Wali Mohammad and others 


Applicants 


Versus 


Umak and others. 


Respondent 


WALT MUHAMMAD v. UMAR. 


Punjab Land Revenue Act. S. 118 - Partition proceedings—land 
partitioned-diminution in area liable to partition by a civil decree- 
former khasra numbers not identifiable-procedure. 

A certain land was partitioned, but by a civil decree the area liable to 
partition was greatly diminished. Also it was impossible to identify the formei 
llZa lumbers owing to riots in ,919. Held that in such circumstances, an 

entirely new partition was desirable. 

Case forwarded by the Commissioner of Lahore for revision. 


ORDER 

It is now possible to arrive at a decision on this long pending parti- 
tion case, the Privy Council having rejected Wall Mohammad and others 
(mortgagees) aopeal. The judgment of the District Judge of Sheikhupura, 
dated 2G-3-1923, stands aud we must give effect to it, in partition, in accor¬ 
dance with the request of Rahmat Ali and Umar, resrresentatives of the 
original mortgagors. The District Judge held'that they-Rahmat and Umar- 
were entitled to possession, having redeemed their mortgage of ‘200 
ghomaos and not of 288 ghomaos. As to the balance of 88 ghomaos 
separate civil litigation is in progress. On its conclusion whoever thinks 
himself entitled to ask for partition of it may do so. But that is quite 
separate from the present matter. 

I heard counsel for the parties recently: Mr. Nanak Chand for 
applicants, Rahmat and Umar, and Mr. Noad and Mr. Hazara Singh for 
respondents Wali Mohammad and others. The respondent’s counsel raised 
no objection to the partition of 200 ghomaos and its allotment to the 
appellants. The only question for decision now really is whether the 
original partition of 288 ghomaos will answer the present purpose, in 
which only 200 ghomaos are to be partitioned or whether an entirely new 
partition is necessary. I have no doubt whatever that an entirely new 
partition is desirable, in view of the large diminution in area. 

Accordingly I reject this application, and set aside all the proceedings 
that have taken place, so far in this partition, and order that applicants 
200 ghomaos be immediately partitioned. The mortgage deed specifies 
actual khasra numbers as mortgaged, and the walls on which they were 
situated. Unfortunately it is impossible to identify those khasra numbers, 
the relevant revenue records having been destroyed in the riots in 
Gujranwala in 1919 : if it was possible to identify them, these partition 
proceedings would be of course unnecessary. All that would 
have been needed was to hand back those khasra numbers to the peti¬ 
tioners. But as it is not. possible to identify them, these partition pro¬ 
ceedings are necessary. So they should be completed as soon as possible, 
the Revenue Assistant of Sheikhupura should keep them on his own file, 
so long pending the dispute. He should not send the case to the 
Tahsil though there is of course no objection to his calling on the Tahsil 
revenue staff of all grades to give him any assistance in the case that he 
wishes. He should deal with it on the spot, and, in the partition, allot to 
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the petitioners lauds on the wells mentioned in the mortgage deed, and so 
far as possible, according to the general description of the mortgaged 
lauds given in that deed. He should deal with the case with the utmost 
expedition. 

No costs. 

Appeal rejected. 


IN TUE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. S5 of 1930-31. (Decided on 4-2-1931). 

Calvert , F. C. 

Cm. Mahla Singh and others. Applicants 

Versus 

Chows. Respondents 

Punjab Law Revenue- Act., S. 5 (e)-Revenue Officer reviewing 

his order -omission to give opportunity to person affected to appear- 

procedure not proper. 

Where a Revenue Officer proceeds to review his order, he must give oppor¬ 
tunity to the uersnn nileeted to appear as required under S 15 of Laud 
Revenue Act. Where ho omits to do so., the procedure is not proper. 

Revision of an order of the Commissioner of the Multan Division. 

ORDER. 


The facts of this ca3e are simple. An officer empowered to 
exercise certain power subject to the control of a senior officer passed 
an order in a Revenue Officer’s case (not a judicial case) to which 
the senior officer objected. The latter wrote au order in his capacity of 
controlling ofiicer. There is no appeal for revision against this order. The 
original officer then proceeded to review his order but omitted to give oppor¬ 
tunity to the person affected to appear as required by section 15 Ce) of the 
Land Revenue Act. The Commissioner referred the case back for the 
proper procedure to be observed. This was quite correct. 

It is true that the Commissioner made a slip in writing that the 
“ Settlement Officer cancelled the exchauge ” whereas he directed that 
41 the exchange must be cancalled.’' He left it to the junior officer 
to review his own order. Apart from his slip of the Commissioner, I can 
find nothing to object to in the procedure. The agruments of the learned 
counsel for the petitioners would deprive Revenue Officer of any ohance of 

rectifying mistakes. 

I reject this application. The Commissioner’s order stands directing 
that notice be issued uuder section 15 (e) of the Land Revenue Act and that 
order bo passed after hearing parties affected. 


Avplicaiion rejected. 


PHALANGAR KHAN v. KHAN 


9 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate side. Reveuue. 

No. 2 of 1930-31. (Decided on 12-2-1931). 

Calvert , F. C. 

Phalangar Khan Appellant . 

Femes 

Khan Respondent. 

Lambardar—creation of new post—object of—second Lambardar — 
being of same trible as another lambardar-no disqualification. 

Held, that the chief object of having more than one Lambardar is that in a 
village where tlmre is only one Lambardar. his death, suspension or absence 
on leave necessitates the making of special arrangement which would not be 
required, if there were a second Lambardar who would carry on in his place. 
Held also, that there is no question of relationship or of being of the same 
tribe ; and to be of the same tribe as another Lambardar is not an absolute 
disqualification. 1 P.R. (Rev) 1918 followed. 

Appeal from the order of the Commissioner of Rawalpindi Division. 

ORDER 

The chief difficulty in this case is to understand why in the 

face of the very clear ruling in Mashiv Ali v. Chirac/h Khan (1) the 

Commissioner set aside the carefully considered decision of the Col¬ 
lector. 

The case relates to the succession to the Lambardai i in a horse- 
breedings chalc in the Lower, Jhelum Colony. The previous Lambardar 
had been dismissed for various defects, including bad horse-breeding. 
The chalc is composed of grantees of various clans, and no single tribe or 
clan has a predominant holding. There is already one Awan Lambardar. 

Attempt bad been made to try a Ghuman , but the incumbent had been 
dismissed. 

The Collector hud before him the reports of his staff Naib-Tahsil&ar , 
lahsddar and Colony Assistant and in a very carefully considered order 
has examined the claims of the various claimants. 

His decision was it favour of Phalangar Khan, Awin, who has an 
excellent record of horse-breeding. 

The Commissioner was apparently inclined to leave Phalangar as Lamb¬ 
ardar and allow for the claim of other by creating a third post of Lambar¬ 
dar. After calling for a report from the Collector, he abandoned this idea and 
setting aside the order of the Collector he appointed Khan as Lambardar. 

It is difficult to gather from the order on appeal what exactly were the 
grounds for this decision. Reference is made to para 454 of Volume I 

of the Colony Manual, but there does not appear to be anything there 
to support the action. 

0) 1 P,R. 1918 (Rev.) , 
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It is argued that “ some other tribe should also be represented ” 
and there is force in this ; but it is hardly correct to say that “ the object 
of having a second Lambardar in the chak would be entirely frustrated if 
he also were of the same tribe, and, as in the present case, a first cousin 
of first Lambardar.” The chief object of having more than one Lambardar 
is stated in the paragraph of the Colony Manual quoted as in a village 
where there is only one Lambardar, his death, suspension or absence on 
leave necessitates the making of special arrangements which would not be 
required if there were a secoud Lambardar who could carry on in his 
place.” There is no question of relationship or of the same tribe. 

The strongest argument in favour of Phalangar Khan is Mashir Ali 
v. Chiragh Khan (1). Counsel for the respondent was careful to ignore this 
in his reply. The learned Commissioner did not mention his well-known 
judgement in his order and so it is not known for what reasons he decided 
not to follow it. 

I can find in the order of the learned Commissioner no sufficient 
grounds for departing from this decision. To be of the same tribe of 
another Lambardar is not any absolute disqualification ; and to have acqui¬ 
red relationship by marrage is hardly relevant. 

On tie merits of the candidates, there is no question as to the superior 
claims of Phalangar Khan. 

Following Mashir Ali v. Chiragh Khan (l) I hold that in view of the 
obvious care exercised by learned Collector and of the detailed examina¬ 
tion of claims made by bin, his decision ought to be allowed to stand. 

J, therefore, accept this appeal and setting aside the order of the 
learned Commissioner, I restore that of the Collector. Respondents to pay 
costs of appellant. Counsel’s fee thirty two rupees. 

The revision application of Feroz Ahmad is rejected for reasons 
sufficiently detailed above. 

Apeal accepted 


IN THE COURT OF FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side, Revenue. 

No. 107 of 1929-30. (Decided on 4-9-1931.) 

Dobson , F. C. 

Mohna Applicant 

Versus 


Firm Paras Ram Baxu Mal 


Othcrside. 


Punjab Tenancy Act, S. 84—attachment and sale of a house of 
an agriculturist-claim for exemption-mere 'clerical error—no ground 
for appeal—serious miscarriage of justice justifying revision. 


MOHNA v. PARAS RAM 


11 


Where an appeal is accepted on the basis of a mere clerical error, leaving 
the party without any redress from attachment and sale of his house from which 
he claims exemption as an agriculturist, it is serious miscarriage of justice justi¬ 
fying revision. 

Revision against the order of Commissioner, Ambala Division. 

ORDER. 

Parties present and counsel for respondent heard. With due deferen¬ 
ce to the learned Commissioner, I think he has given his support to a very- 
trivial argument. The decree-holder in this case is undoubtedly Paras 
Ram, but his son and agent is Banu Mai. Banu Mai has been acting for his 
father throughout, and in appeal before the Collector the names evidently got 
mixed up, with the result that the respondent was described as Banu Mai 
son of Paras Ram instead of Paras Ram through his Mukhtar Banu Mai. 
This was a clerical error and hardly a sufficient reason for accepting the 
appeal and cancelling the Collector’s order. I note also that the learned 
Commissioner, having elevated this mole-hill into a mountain, proceeded to 
ignore the remaining grounds of appeal altogether. The effect has been to 
leave the applicant without any redress against the attachment aad sale 
of his house from which he claims as an agriculturist to be exempt. This 
is a serious matter for the applicant, so I must treat the learned Commis¬ 
sioner’s order as a miscarriage of justice. The applicant is entitled to 
the enquiry ordered by the Collector on the 1st June 1929. In accepting 
this application for revision I accordingly direct that the said order 
of the Collector will stand and have effect. 

Order announced. Revision accepted 


IN THE COURT OF THE FINANCfAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 1 of 1930-31. (Decided on 12-2-1931). 

Calvert, F. C. 

Kanya Singh Appellant . 

Versus 

Ram Chandar Respondent . 

-Lambardar —appointment of—consideration in —Collector's 

choice. 

When appointing Lambardars, the first consideration should be to secure a 
man who will perform the duties. The duties must be the first consideration ; 
the representation of different classes of land-holder is secondary and indeed is 
subsidiary to the former inasmuch as representation is chiefly important as 
enabling the official to perform his duties t*dth satisfaction to all concerned. In 
colony tracts, the prime consideration should be the appointment of a man who 
will perform the duties well and only for the very strongest reasons should any 
one be appointed who has not the slightest intention of residing in the Chak or 
performing the duties. I P.R. 1918 (Rev.) referred to. 

Appeal from the order of the Commissioner of Multan Division* 
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ORDER 

This case relates to a Colony Lambardari, which fell vacant Owing to 
the exchange from the chakof the original holders of the post. The Collector 
after considering reports from the Tahsildar and E.A. C. appointed Ghanaya 
Singh, a Jat Sikh and a Saini. The case of the latter is not in question. 

The learned Commissioner was of opinion that one post should go to 
Hindus and after reference to the Collector appointed Ram Chand. 

In the grounds of appeal to the Commissioner, it is important to note 
that nowhere is it alleged that the Colloctor failed to “exercise his discre¬ 
tion in a reasonable manner, neither ignoring any portion of those matters 
which he ought to consider, nor perversely running counter to the 
general sense of the rule.” No legal flaw is urged and there is no alle¬ 
gation that any rule has been broken. The grounds in short hardly deser¬ 
ved consideration. It is not claimed that any of the four points listed in 
Land Revenue Rule 15 favour Ram Chand. The solo reason for his 
appointment by the learned Commissioner would appear to bo that Hindu 
representation was considered necessary. There is already a Hindu Lam- 
hardar, and the reasons why ho is regarded as unsuitable are not explain¬ 
ed ; there is some rather vague surmise but no definite point. 

Ram Chand is a young man who has taken up Government service 
and so will in all probability remain an absentee for many years to come. 

Now when appointing Lambardars, the first consideration is to secure 
a mau who will perform the duties. In order to enable him the better 
to perform such dutios it is desirable that he should be representative of 
some largo class of land-holders ; but as the Lambardar is an important 
village official, it is of prime importance that he should be able to perform 
the duties of the office. In many cases especially where hereditary claims 
are not paramount, thero is an element of reward for parst services, but 
even here the basic idea is that one who has rendered good services in the 
past may bo accepted to render^good service in the future. 

An absentee cannot perform tho duties of a Lambardar, and in case 
where the hereditary principle does not apply, great caution should be 
exercised in appointing one who has no intention whatsoever of perfoming 
the duties for wnich lie is appointed. 

The dutios must bo the first consideration; the representation of diffe¬ 
rent classes of landholders is secondary and indeed is subsidiary to the 
former, inasmuch as t epresentution is chiefly important as enabling the 
official to perform his duties with satisfaction to all concerned. In colony 
tracts the prime consideration should ho the appointment of a man who will 
perform the duties well, and only for the very storngest reasons should 
any one jo appointed who has not the slightest intention of residing in 
tho chak or performing the duties 

Tho appointment of Ram Chand would leave the Jats unrepresented; 
a Saini is not likely to be accepted by Jats as representing them. The 
Collector’s attitude On this point of a Jat Lambardar seems to be justified. 



KALE KHAN v. KHAIR DIN 


1 3 

In view of Mashi Ali v.Chiragh Khan (1) and of the above con¬ 
siderations, I accept this appeal, set aside the order of the learned Commis¬ 
sioner, and restore that of the Collector. Respondent to pay costs. Coun¬ 
sel’s fee thirty two rupees. 

The decision ef the learned Commissioner was clearly written in¬ 
ignorance of the circumstances under which Ram Chand obtained this 
grant or of those which have led to the retirement from service of the 
father who was proposed as sarbarah. It would be difficult to find a 
more unsuitable appointment. Appeal accepted . 

IN the COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 45 of 19*28-29. (Decided on 3-4-1931.) 

Townsend , F. C. 

Kale Khan Applicants. 

V CfSMS* 

Khair Din Other side . 

Punjab Tenancy Act, S. 84-Revision—Powers of Financial 
Commissioner—less in cases under Tenancy Act. 

Though the powers of interference on revision of the Financial Commis¬ 
sioner are less in cases under Tenancy Act than under the Land Revenue Act, 
still, where revision in a case under Tenancy Aat is otherwise justifiable, it is 
not illegal 

Case forwarded by the Commissioner of Lahore Division. 

ORDER OF REFERENCE 

In this case the landlords applied for ejectment of their tenants and 
the 1 alters, sub-tenant under section 43 of the Punjab Tenancy Act, and 
the tenants (along with those holding under them) brought a suit to contest 
their liability to be ejected. The rent payable by the tenants was Rs. 
25 P. A. while the annual rent payable by the sub-tenants was Rs. 
525 with some fruit : Rs. 14. The plaint was originally stamped 
with a cornt-fee stamp of Rs. 1-14-0 fixed with reference to the one year’s 
rent payable by the tenants. The Court asked the plaintiffs to furnish 
additional court-fees as the rent payable by the sub-tenants was also 

to be taken into account in fixing the court-fee to be paid. This was 
accordingly done. 

In appeal as the tenants alone were the appellants they valued their 
*uit at Rs. 25 and Collector dismissed the appeal on the ground 
that the value of a case must be the same in both the original and appellate 
Courts. He quoted 15 All 912 and 13 I. C. 379, in support of 
the view he look. In the first place these rulings cannot be traced, and 
it appears that some mistake has been made in quoting the authorities 
on the subject. In the second place it is not correct to say that “the 

(1) 1 P, R. 1918 (Rev.) 
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appellant could have valued the suit at Rs. 25 and that for their own 
end they valued it at Rs. 525 ” since they had originally valued the 
suit at Rs. 25. Moreover the case quoted in Duni Chand and others 
Azim Khan and others o>, is an authority for the view that “it is open 
to the appellant to reduce the claim in appeal when he is unable to pay 
the court-fee demanded by the appellate Court as payable thereon”. 
Similarly as held in Sued Ibrahim Sahib v. Arumugathaycc and another (2), 
there is nothing to prevent an appellant from attacking only a portion of a 
decree against him by paying court-fee only thereon although the reason for 
the attack might cover the whole decree. 

The appellants in this case could leave out their sub-tenants and 
attack the decree only so far as it affected their own right to hold the land. 

The case is accordingly submitted to the Financial Commissioner 
with the request that the order passed by the Collector may be set aside 
under section 81 of the Punjab Tenancy Act. 

ORDER. 

The facts are given in the Commissioner’s reference to me dated 29th 
May 1929, in which he asked me to revise the Collector’s order dated 22nd 
June 1928, dismissing the appeal on the ground that it was insufficiently 


stamped. 

The case is under the Tenancy Act under which my powers of inter¬ 
ference on revision are less than under the Land Revenue Act. But 
following the Financial Commissioner's ruling in J langat Rai v. Naiul 
Kishorc and another (3) I hold that revision in this case is if otherwise 
justifiable, not illegal. 

Another preliminary point may be disposed of. The Commissioner 
says in his note of reference that he could not find two judgments referred 
to by the Collector: 15 All . 012 and 13 I. C. 379. The right references 
are 15 Alt. 112 and 30 I. C. 370. 

I have heard arguments in detail for each party. The Collector was, 
in the Commissioner’s opinion, wrong. In that view I agree. The sub¬ 
tenants who were parties to the case in the trial Court did not join in the 
appeal, which was only filed by the real tenants. So far as they were 
concerned the appeal was properly stamped. And there is abundant 

authority for holding that an appeal filed by only some of the parties to an 

% 

original suit need only be stamped to the extont. required by the interests 
of those parties. There was, as a matter of fact, no reason at all for the 
sub-tenants to havo joined in the original suit, it is at least probable that 
they have now no interest at all in the land involved. 

Accordingly I, agreeing with the Commissioner, accept the revision. 
I hold that appeal in the Collector’s Court was properly stamped, and can¬ 
celling his order dated the 22nd Juno 1928 by which ho rejected the appeal 
—remand the appfcal to him for re-trial on the merits. No order a9 to 
costs in my Court. Stamp on the revision application to bo refunded to 
the applicants. Revision accepted . 


(1) HP. R. 1912. 


(3) 7 L, L. T.' 19. 


(2) 38 Mad. 18. 



HARDlAt, SINGH V. JHANDA SINGH IS 

IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side. Revenue. 

No. 4 of 1931-32. (Decided on 4-11-1911). 

Miles Irving , F. C» 

Hahdial Singh Appellant. 

Versus, 

Jhanda Singh Respondent, 

- Lambardar—appointment — Collector’s choice—person not within 
the degree prescribed in Land Revenue Rule 17 (ii) (a)—order 
is obviously ill judged. 

Where a Collector appoints a man on hereditary grounds only, although 
lie is not within the degree prescribed in Land Revenue Rule 17 {ii) (a), the 
order is obviously ill-judged. 

Appeal from the order of the Commissioner of Jullundur Division. 

ORDER. 

In this case the Commissioner has reversed the order of the Col¬ 
lector appointing a Lambardar. 

The Collector's order is obviously ill-judged. He has not troubled 
to acquaint himself with the rule, but has appointed a man on heredi- 
ta,, y - grounds only although he is not within the degree prescribed in 
Land Revenue Rule 17 {ii) (a). On the merits he has appointed the 
infant son of a man who was dismissed for helping bad characters 
without regard to Land Revenue Rule 17 {ii) (a). 

I have no hesitation in rejecting the appeal without calling on 
appellant. 

Appeal rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 102 of 1929-30. (Decided on 15-5-1931). 

Townsend , F. C. 

Hasiimi Applicant 

Versus 

Pm Sant Dass Other side . 

Punjab Tenancy Act, S. 88—Civil P. C. (V of 1908), O. 41, r. 1 

~ disposal of preliminary issue—appeal—copy of order not 
necessary to file with memorandum. 

It is not necessary under O. 41, r. 1, C. P. C. for an appellant to file 

wit i the memorandum of appeal, a copy of the order disposing of a-pre- 
Jiminary issue in a case. 
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Case forwarded by the Commissioner of Multan Divibion. 

ORDER OF COMMISSIONER. 

This is an application for revision of au order by the Collector of 
Jhang, dated the 12th June 1929, and I have heard counsels on both 
sides. The Collector, as stated in his order, relied upOD a number of 
rulings by the Lahore High Court to the effect that the decision of 
preliminary issues is a judgment, and a copy of such judgment should be 
filed with the memorandum of appeal. In the absence of this copy in the 
present case it was accordingly held by the Collector that there was no 
proper presentation of a certain appeal before him which was accordingly 
dismissed. 

Counsol for the applicant has referred me to Full Bench ruling 
Mussammat Saban v. Shah'hd and others (1) in which it is held that it is 
not necessary under Order 41, rule 1, C. P. C., for an appellant, to file 
with the memorandum of appeal a copy of the order disposing of a 
preliminary issue in a case. This Full Bench ruling was given subsequently 
to the Collector’s order uuder revision, but must be regarded as haviug 
retrospective effect for the purposes of the present revision. In the light 
of it the Collector’s order was clearly wrong. 

1 accordingly refer this case to the Financial Commissioner with the 
recommendation that the Collector’s order be set aside and that he be 
directed to decide the appeal according to law. 

The parties wish to appear before the Financial Commishiouer. 

ORDER. 

Both gontlemen agree that for the reasons given by the Commissioner, 
the Collector’s order dated 12th June 1929 was wrong. I. therefore, 
cancel it, and return the record* to the Collector through the Commis¬ 
sioner, with instructions to the former to re-try the appeal on its 
merits. Application accepted. 

No order as to costs. 

Application accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 42 of 1930-31. (Decided on 26-5-1931). 


Townsend , F* C. 


Bahal Singh 


Applicant 


rerstt* 


Jag at Singh Othcrside . 

Punjab Tenancy Act, S. 4 (7) and S. 77 (3>-no relationship 

of landlord and tenant—surety for payment of rent—suit against 

surety for recovery—jurisdiction. 

(/) 10 Lah. 587 (F. B.) 



BAHAL SINGH v. JAGAT SINGH. 


17 


Held that a revenue Court cannot take cognizance of a case in which a man 
is sued on account of rent for land for which he is alleged to have given security 

not withstanding the alteration made in the Tenancy Act by Act HI of 1912, 

81 P. E 1904 followed. 

Case forwarded by the Commissioner, Lahore Division, for a ruling. 

ORDER. 

The facts aro given in the Commiesioner’s order referring the case 
to me. The only point for decision is whether a Revenue Court can take 
cognizance of a case in which a man is sued on account of rent of land for 
which he is alleged to have given security. I have heard counsel at 
eng i for both parties. The case is to me quite clear : Hafiz Muhammad 

L ! lla ™ governs it. There was no relation of landlord and 

enant between the landlord and the alleged surety. Nor can I find that 

c e alterat.on made m the Tenancy Act by Act III of 1912 affects the 

Act tn b^ ’’ h6r6 18 n0thmg whatever in Section 77 (3) of the former 
Act to bring the suit within the jurisdiction of a Revenue Court. 

decJ’ th6re k f0re ’ acCBpt the ^Plication for revision and cancel the 

sofar asBrha.^ 1 rJ Stant C ° ll0Ct01 '’ KaSUr ’ dated 26th, 1930, 
can seel ter med TT* def ° ndant ’ 13 Mncfirned - The plaintiff 
Court 7 aga ‘ n m ’ Sh ° Uld he Wi3h t0 d0 i" a civil 


Paities may pay their own costs in my Court. 


Revision accepted. 


v Vsj * 

Order of Commie.ion.r referred to .Ho,, f, „ ,„||o ws 

mil ’I 1 ','' ™ ,0r * r "“ v * ry "< rent asainst ,h, tenant a e 

favour r 1 ”', ■ 1 ,» '"?• Tbt «*> »>«« „„ deer., in 
Collector No P a ' n T' i ' 8 defondant ’ 3 appeal was rejected by the 

.1,. r„; taken o ,r h ” b '“ *> “ “">• •"» «.o 

«va.db. „ e “ "T’ 1 ”" s ' dl '- Th »“"" Point which ha, been 

Civil 0. r s '■ I h “‘ ' h * ' Uit *“*'“>* ">• was triable bv a 

■— ** £hZ1\ r ;;zz 1)’ t:\ ‘-T app6llant 

r. d ; “:r c :rr' e —~sr;: 

argued before me that, sincere ^ ^ ** ^ Party haS 

was revised in 1912 by’Act III of 1912 Tad * ° f 19 ° 4 ’ the Tenan cy Act 

and also quoted ruling 91,1 “ 1 pr °v ,8 ° added to Section 77, 

..Terence,» ^2 IT ^ ^ 

•nd fh, fact, i„ „„„ are „„ t .L,„ uf ,1™. ' J “”' ) (,) 

«ne hand, no doubt, it is desirable *. f £ g ‘ V6n ,n the rulin 8- On 

the surety should be decided bv tlm ^ T* againSt thfl tenant and 

separate case in a Civil Court against ttT" 16 ° Urt ’ becausei if tlier6 is a 
to ascertain the amount of rent H r 6 SUrety ’ tbat Court shall have 

a deoree » favour of the plaintiff U< A ^ ' h6 t6nant before it can give 
Cl) 81 p. e. 1904 . ’ An ascertainin g of the exact amount 
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of rent in arrears could only be done by a Revenue Court. And, on the 
other hand, there is ruling, Hafiz Muhammad v. Ghulam Jilani (1), which 
has distinctly laid down that in such cases the case against the surety 
should be lodged in a Civil Court. I refer this case to the Honourable 
Financial Commissioners for a ruling for the future guidance of the 
Revenue Courts of the Province. The parties wish to be heard before 
the Financial Commissioners. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


Appellate Side. 

PUNJAB. 

Revenue. 

No. 5 of 1930*1931. (Decided on 16-5-31). 


Baj Singh 

Townsend , F, C. 

Appellant 

Ch. Mushtaq Ahmad 

Versus 

Respondent . 


Zalidar—choice by Collector or Commissioner—very strong rea¬ 
sons necessary for Financial Commissioner to set aside the appoint¬ 
ment. 


It would nead very utrong reasons for the Financial Commissioner to sot 
aside the appointment of r^Zalidar made by the Collector or the Commissioner. 

Appeal from the order of the Commissioner of Lahore Division. 

ORDER. * 

For the reasons given by the Collector and the Commissioner there 
is no reason to consider Jan Mohammad’s claim seriously, and I dismiss 
his application. 

Nor need the claims of Amar Singh detain us. Neither the Collector nor 
the Commissioner have thought him the most suitable man for this zaildari. 
It would need very strong reasons for me to set aside their opinion, 
stronger reasons than exist. He is a retired Extra Assistant Commissioner 
who cannot have much influence in the ilnqa. Re is an excellent, man, 
an old friend of mine, for whom I have great regard : but I fear these 

considerations cannot help him in this connection. I dismiss his applica¬ 
tion. 

The contest really lies between Baj Singh and Mushtaq Ahmad. The 
Collector’s and the Commissioner’s orders give the facts of the case fully 
and they need not bo recapitulated. The case is not free from doubt. 
Muhammadans arc, it is true, in a majority in the zail, but Hidus are a 
very important minority. If the Commissioner’s choice of Mushtaq Ahmad 
stands, both zaildtir and sufedposh in the zail will be Muhammadans. 
Further Mushtaq Ahmad is a comparatively young man, in Government 
service, so for years his work as zaildar , if I agree with the Commissioner, 
will have to bo carried on by a sarbarah. Still if one saibarah is in the 
Collector’s opinion unsatisfactory, he can always call on Mushtaq Ahmad 
to produce another. 



NUR BAKHSH v. CROWN 


19 


On the other hand Mushtaq Ahmad strikes me as a man of distinctly 
more character and personality than Baj Ssngh a retired Daffadar, and 
a worthy man according to his lights, but nevertheless ordinary, neither 
he nor his counsel could in any way explain before me a statement he 
made, when applying fora military scholarship for his son, which show¬ 
ed that he had very much less property than that is put forward in his 
claim for zaildari. 

Having given the matter due thought I can see no reason to disagree 
with the Commissioner, and dismiss Baj Singh’s appeal. Parties may pay 
their own costs. 

Appeal dismissed. 


IN THE COURT OP FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 166 of 1930-31. (Decided on 10-7-3J.) 

Miles Irving , F. C. 

Nur Bakhsh Applicants 

Versus 

Crown Respondent 

Crown lands—disposal of - unrestricted powers of Government- 
no locus of third party to appeal or to apply for revision against an 
order on such appeal—right to petition to Government or Govern¬ 
ment officer to exercise discretion in other than judicial capacity re¬ 
cognized. 

Held, that Government ia not bound by any restrictions in the disposal of 
unallotted crown waste lands. Any instructions, it may lay down for the dis¬ 
posal of such wastes are purely administrative instructions for the guidance of 
its subordinate officers No third paity has any locus standi whereby to appeal 
against an order or to apply for revision against an order arising out of the said 
appeal. There is no objection, however, to the residents of the village requesting 
the Government or any of its officer to exercise his discretion in a particular 
way acting in a capacity other than judicial. 

Revision against the order of Commissioner, Lahore Division. 

ORDER. 

In this case one Nur Mohmmad, held as a Crown tenant certain 
Government lands. As they were damaged by hollar , he was in June 1928 
given certain land in exchange at other Government waste, classed as 
charagah . An objection was lodged by certain tenants of the village. The 
successor of the Deputy Commissioner, who ordered exchange, cancelled it. 
An appeal was lodged against that order, and the Commissioner accepted 
it and restored the first order on the ground that the Deputy Commissioner 
could not review his predecessor’s order without sanction. The present 
Collector decided not to apply for sanction for review, and an appeal has 
been presented in the Court of the Commissioner and rejected. Certain 
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residents of the village now apply to me for revision. I am of opinion 
that Government is not bound by any restrictions in the disposal of unallot¬ 
ted Crown waste. Any instructions, it may lay down for the disposal of 
such waste, are purely administrative instructions for the guidance of its 
subordinate officers. It follows that no third party has any locus standi 
whereby to appeal against an order allowing Crown waste ; and to admit 
such an appeal or a revision arising out of such an appeal, in which the 
Crown is impleaded as respondent, would be to admit the claims of a third 
party as of right to control Government in the allotment of unallotted 
Crown land. I, therefore, as chief revenue Court and acting in my judicial 
capacity decline to accept the revision. 

I observe that there would be no objection to the residents of the village 
petitioning Government or any officer of Government with the request that 
they should exercise the discretion of Government in a particular way. But 
such a petition would be entirely distinct from an appeal or application 
for revision made in the Courts of Commissioner or the Financial Cominis- 
sioner acting in their judicial capacity. 

Revision dismissed . 


IN TFTE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue’ 

No. 40 of 1930-31. (Decidod on 13-7 1931). 

Miles living, F. C . 

Nuua and others Applicants 

Versus 

Crown Respondent. 

-Canal and Drainage Act (8 of 1873), Rule 32-Irrigation by 
zamindars by wrong water course—penalty can be legally levied. 

Penalty can bo legally lovied under rule 32 for irrigation by zamindars 

by r water course other than the one prescribed by the local officers of 
the Irrigation Department. 

Revision from the order of the Commissioner of Multan Division. 

ORDER. 

In all theso cases penalty has boon loviod for irrigation by one water 
course when another had been prescribed by the local officers of tho 
Irrigation Department. I have consulted my coiloague and we are both 
of opinion that in such a caso a penalty can legally bo levied under 
nile 32. At the same timo I am of opinion, after taking tho advioe of 
the Chief Engineer that tho order of the local officer of the Irrigation 
Department was of doubtful necessity. Tho original water course 
ran diagonally through two squares and a when they wore allotted, was by 
order diverted so as to run round them—an order which was not obeyed. 
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I do not feel competent to express an opinion on the advisability of this 
diversion ; and whether it was advisable or not, it was the duty of the 
iriigators to obey the order. Nevertheless, in view of the doubtfulness 

of the necessity of the diversion, I reduce the penalty to a nominal 
one. At present in the four cases before me and in one other which 
has not c'me up, the actual penalties are at quarter rate. 

Rs. A. P. 

198 5 0 

392 5 0 

189 12 0 

199 5 0 

165 12 6 



I reduce these all to a nominal fine of 1/32 t.e. the above are 
divided by 8. 


Fines reduced . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

Revenue. 

No. 175 of 1930-31. (Decided on 4 8-31). 


Asghar Alt , F. C. 


Taj-ud-Din 

Applicant 

Versus 


Crown 

Other side . 


Colonization of Government Lands (Punjab) Act 1912, 
S. 24—new colony in existence for 12 or 15 years—liability of 
grantee to fulfil conditions of personal residence—resumption of 
land under —notice contemplated under section. 

After a new colony has been in existence for 12 years or 15 years and 
has become firmly established, a grantee, who has not acquired the proprietary 
rights, retains his technical liability to fulfil the conditions of personal residence, 
but the existence of a habitual house should be accepted as sufficient evidence 
of residence and further inquisitions into the hahits of the grantee should be 
avoided. P. R. 1914 (Rev.) followed. 

Held also, that S. 24 of the Punjab Colonization of Government Lands contemp¬ 
lates the issue of a written notice requiring the tenant to rectify the breach of con¬ 
dition within a reasonable time, not being less than one month to be stated 
in the notice. 

Revision from the order of the Commissioner of Multan Division. 

ORDER. 

The petitioner Taj-ud-Din, was granted a rectangle on peasant con¬ 
ditions in 1916 in Chak. No. 24/11-L., Montgomery tahsil. Occupancy 
rights were granted to .him in 1921. This grant was confiscated by 
the Settlement Ofi&cer’s order, dated the 24th October, 1930, on account ’ 
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of the grantee’s absence from the Chak. The Commissioner rejected 
hia appeal on the 14th of January 1931, He comes to this Court on 

the revision side. 

This resumption has been ordered under S. 24 of the Colonization 
of Government Lands (Punjab) Act, 1912. That section contemplates 
the issue of a written notice requiring the tenant to rectify the breach 
of condition within a reasonable time, not being less than one month, 
to be stated in the notice. Such a notice was issued on the 2nd of 
June 1930, whereby the petitioner was given three months' time 
to rectify the breach. This notice was not personally served on 
him as he was absent from the Chak. The second notice dated the 
3rd of October, 1930, was received by him at his home address in the 
Sialkot District on the 14th of October 1930. This notice, however, 
only required the petitioner's presence on the 24th of October 1930, at 
Montgomery, but he did not attend before the Settlement Officer on 
that date, and the resumption was ordered. Technically this notice 
could not be considered as one contemplated by S. 24 of the Act. 

In Dahadri and another v. Emperor (l), it was held “that after a 
new Colony has been in existence for twelve or fifteen years and has 
become firmly established, a grantee, who has not acquired proprietary 
rights, retains his technical liability to fulfil the condition of personal 
residence, but the existence of a habitable house should be accepted 
as sufficient evidence of residence and further inquisition into the 
habits of the grantee should be avoided.” In the present case the tenant 
has a residential house and cattleshed in an ohata . The Lower 
Bari Doab Canal Colony may be considered as having been firmly 
established. The ruling, therefore, is on all fours with the present case. 

I accept the revision application and restore the rectangle to the 


petitioner. 

Revision accepted . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

Revenue. 

No. 220 of 1930-31. (Decided on 

20-8-31.) 

D . H. Dobson , F. C. 


Zaida and others 

Applicants 

Versus 


Crown 

Other side . 


Northern India Canal and Drainage Act-Canal Rule 100- 
benefit of doubt. • 

Damage was done to an outlet at Lalian distributory and it was certain 
that the damage done was deliberate and was done by some unknown person of 
a certain village, but there was some doubt as to date on which the damage was 

(1) 3 P. R. 1914 (Rev.). 
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inflicted. The quantity of water taken without authority was far less than they 
were entitled to. Held that as in such circumstances there was doubt whether 

so much allowance was legally due, the tauun imposed on the village be reduced 
to one half. 

Revision against the order of Commissioner, Multau Division. 

ORDER. 

This case has been referred to me by the Chief Engineers for action, if 
necessary, under Canal Rule 100 applicable to the Lower Jhelum Canal. 
It seems that damage was done to an outlet at L'Uian distributary, which 
irrigates chak 32. S. B. and village Pakka. By a coincidence, each belongs 
to a different district and a different revenue division. The Divisional Caual 
Officer imposed a fine of Rs. 1,034-2 on chak No 32. S. B., and of 
Rs. 289-14-0 on village Pakka. An appeal from Chak No. 32. S. B. was 
accepted in tolo by the Commissioner of Riwa'ptndi. On the other hand, 
an appeal from village pakka was rejected by the Commissioner of Multan. 

I have to consider whethere there was good cause for this differential 
treatment, neither village having applied for revision in this Court. 

There is no doubt that the outlet was deliberately damaged, 
and that the blame rests upon persons unknown of village Pakka. 
The order passed by the Commissioner Rawalpindi remitting tbe 
penalty of Chaok No. 32. S. B., is, therefore, free from objection, 
and the order passed by the Commissioner of Multan on village 
Pakka is pi ima facie reasonable. I find, however, that there was some 

doubt as to the date on which this damage was inflicted. It might have 

been as late as the 23rd of March or as early as the 26th of February, 
since on the 25th February the outlet was found to bo intact. The persons 
penalized did not receive the benefit of tbo doubt. Again, they were 
entitled to 133 cusecs for irrigation, and the quantity of water taken 
without authority was 18 cu3ecs. They did not receive the benefit of 133 
cusecs to which they were entitled ; there is however some doubt whether 
this allowance is legally due in the circumstances. Lately, apart from 
the law of the matter, the Chief Engineer is inclined to lenient treatment 
on economic grounds, I think, the case will be sufficiently met, if the tawan 
imposed on village Pakka is reduced to one-half, and order accordingly. 

Order accordingly. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

No. 141 of 1929-30. (Decided on 27-8-31.) 


Revenue. 


Sajjad Hdss ain Khan 


Dobson , F. C7. 


Applicant 


Za^gham Hussain and another 


Versus 


Otherside, 
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Punjab Land Revenue Act—S. 16-revision—limitation. 

Held that a revision filed after more than 90 days ought to be dismissed 
in limini. 

-S. 118—mode of partition. 

Held, that there is no sens* in microscopic partition of each Tchewat , but 
that whero there are three classes of land, chahi, nabri and barani, each 
class should be partitioned separately and the parties should be alloted their 
proper share in each class, consideration being taken of value and rent in the 
process of such allotment. 

Revision from the order of the Commissioner of Ambala Division. . 

ORDER. 

Parties present with counsel whom I have heard. 

This case comes before me on revision. Having been filed more than 
90 days after the Commissioner’s order, it might have been dismissed in 
limine. My predecessor decided however to admit it to argument, and 
called for a good deal of supplementary information which has served to 
elucidate the position. 

The result goes to show that there was certainly material for 
discussion, and in this connection I must remark on the very casual 
manner in which the Commissioner disposed of the case presented before 
him. There was a detailed statement of objections under 7 heads, which 
be dismissed in less than as many lines. In consequenco I have had to 
deal with ea^li of these seven heads myself. The Collector’s order was 
scarcely less satisfying, although a little longer; it does not deal at all 
lucidly with the points in issue, and should have been much more explicit. 

Coming now to the substance of the case, the position briefly is that 
respondent Zargham Hussain desires partition of his share in these boldings # 
which amounts to one-third. The petitioner represents a half, and the 
other respondent, Waqad Hussain, owns 1 /6th. All three parties profess 
a desire for partition, but, in reality, the petitioner wishes to prevent 
Zargham Hussain, who has no son, from isolating his share of the land 
This seems to be the position of Waqad Hussain also. However, their 
objections have taken other froms. They prefer, for instance, that each 
of the 17 khewats should be partitioned separately into the component 
shares. They also dispute the number of khew.Us . The latter is, however, 

correctly given as 17, comprising 19 wells. 

% • 

As regards the partition of each khewnt separately, the mode of 
partition proposed by the Revenue Assistant states the arguments clearly 
enough. There is, to begin with; no sense in microscopic partition of 
each Jchewat. Standing order, No. 27, paragraph 9, gives the reason why. 
In this case, moreover, one of the objects of the partition is to avert family 
quarrels, which will merely be accentuated, if partition is approved 

khewatwar. .. . 

% 

It is objected next that, if Zargham Hussain receives all his land at 
one well or at one place, injustice will be done to the other share-holders. 
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This is not the intention. There are three classes of land, chain , nahvi 
and barani (including banjar). Each class will be partitioned separately, 
and the parties will be allotted their proper share in each. But, of 
course, in the process of such allotment, value and rent must be taken into 
.consideration, so that mere arithmetical distribution of land in each class 
will obviously not meet the case. The Collector has not assisted by a 
verv vague description of what was apparently obviously his intention. 
The remaining points in the grounds of revision put before the Commis-. 
sioner may be briefly dismissed. The fact that certain other partitions 
in this neighbourhood have been made khewatwar is no argument for a 
similar proceeding here, if it is contrary to common sense and the necessity 
of case. The holdings would be too small, whatever Sajjad Hussain may 
say on the subject. The plea that Zargham Hussain has improper means 
of influencing the authorities may be disregarded. The Revenue Officer 
must discharge his duty without fear or favour. Lastly, Zargham Hussain 
is said to have mortgaged land to Sajjad Hussain. This point has been 
(he subject of enquiry since the case first came before my predecessor. 
The record shows that none of this land is under mortgage. Moreover 
Sajjad Hussain was given time to prove the point and has not done so. 

In the circumstances this application is rejected, but the directions 
herein contained should be carefully observed in the subsequent proceed¬ 
ings. Parties to bear their own costs. 

Application rejected. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side, _ 


Revenue. 


No 24 of 1930-31. (Decided on 22-8-31.) 

Dobson , F . C. 

Bishan Sarup and others 


Applicants 


Versus 


Multan Singh and others Other Side . 

Punjab Tenancy Act, S. 84—Revision - Collector’s order refusing 
relief against forfeiture - open to revision. 

A Collector s order refusing relief against forfeiture was open to revision 
inasmuch as he had failed to exercise jurisdiction vested by law and ought 
to be revised on the merits of the case. 6 P. R. 1912. (Rev.) 

-S. 4—Landlord and tenants—suit for ejectment—landlord re¬ 
ceiving rent pending ejectment proceedings—effect of. 

Where landlord receives rent, when the ejectment proceedings are pending, 

the case for ejectment is certainly weakened and relief against forfeiture may 
he granted. 

Revision from the order of the Commissioner of Ambala Division. 
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ORDER. 

Parties present with counsel. I have only found it necessary to hear 
counsel for the respondents. 

The facts are stated in the order by the Collector, dated the SOth 
March, 1930. It was a suit for recovery of rent and ejectment. The- 
Collector, accepting the appeal, confirmed the decree for rent and order 
of ejectment passed by the lower Court, with a proviso that compensa : 
tion should be assessed under section 70 of Punjab Tenancy Act, before 
ejectment took effect. The appeal to the Commissioner was from the 
judgment-debtors against the order of ejectment, and it was rejected by 
the learned Commissioner on the 5th November 1930 ; against this order 
the tenants applied for revision to my Court. 

The grounds stated in the application give the points in issue succinct¬ 
ly. The applicants are perpetual lessees of land in the Ralabgarh tehsil, 

District Gurgaon, which they devote to the cultivation of Mehndi . The 

% 

trees take time to mature, and are remunerative thereafter for many years. 
Compensation in cash, unless it is very liberal, would hardly atone for loss 
of livelihood involved in ejectment. It is true that the applicants have 
made themselves extremely troublesome by defaulting in their rentals. 
Apparently two suits were necessary, thongh in the present case I am 
only concerned with the four harvests ending Kharif 1927. On the 
other hand, the landlords have got the subsequent rents, and, what is more, 
it seems that the amount decreed was somewhat in excess of the amount 
due. 

Now the question before me is whether, in the circumstances, the 
applicants should be given the benefit of section 114 of the Transfer of 
Property Act, read with section 48 of the TenancyjAct, and be relieved 
from ejectment, in view of the fact that arrears of rent have been made 
good ? It is also a question whether the landlords have waived their rights 
to eject by acceptance of the said rent. The learned Commissioner decided 
both points against the applicants. I think, he was wrong. The respon¬ 
dents should not have continued to receive their rents when ejectment 
proceedings were pending, and could have avoided doing 90. They have 
certainly weakened the case for ejectment in consequence. On the ques¬ 
tion of relief under the Transfer of Property Act, I am referred to the 
standard judgment of Sir M. W. Fentone, Financial Commissioner, Azb-ud* 
Din v. Guru Bhagwdn Das ( 1). In circumstances closely analogous to* 
those of the present case, the Financial Commissioner decided that the 
Collector’s order refusing relief against forfeiture was open to revision in 
asmuch as he had failed to exercise a jurisdiction vested in him by law, 
and ought to be revised on the merits of the case. I can see no good 
reason why this ruling should not be followed. The tenancies now in¬ 
question are of a very special character. The learned Commissioner con¬ 
sidered that these special circumstances gave the respondents a strong 
right to enforce their claim. My own conclusion is that they give the 
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applicants a stronger right to resist the claim. They are perpetual/ 
tenants virtually privileged never to be ejected, and ejectment, as in the 
case of Aziz-ud-Din v, Guru Bhagwan Das (l) which was that of a garden 
planted wi^h fruit trees, would have been a very harsh proceeding. I 
accordingly accept this application for revision, and order the ejectment 
proceedings to be quashed. The assessment of compensation orderd by 
the Collector will therefore not arise. 

Order announced. The parties will bear their own costs. 

Revision accepted, 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 133 of 1930*31. (Decided on 21-8-31.) 

Dobson , F, C, 

Turn Ram Applicant 

Vers us 

Bhola and others Respondents . 

Punjab Tenancy Act, Ss. Ill, 112-Scope of-partition 
proceedings under - parties admittedly landlord and tenant - procedure 
under Act not applicable - S. 77(3)(i), Punjab Tenancy Act applicable 

S. Ill (1) of the Laud Revenue Act requires that the parties to a partition 
must bear the same status, that is to say, they may be either owners or occupancy 
tenants but not both. If they be occupancy tenants, consent of landlord is 
necessary under S. 112 of the Act. But the summary procedure contemplated 
by the Act is not applicable to proceedings in which the parties are admittedly 
landlord and tenant respectively. The case falls within the purview of S. 77 
(3) ( i ) of the Punjab Tenancy Act. 

Case forwarded by the Commissioner of Ambala Division. 

ORDER. 

Parties present with counsel for the applicant, whom I haveheard. 

This case is referred by the Commissioner of Ambala in an order, 
dated 13th March 1913. Certain occupancy tenants applied for partition 

of holdings jointly held by themselves and the owners. Their grounds 

* 

for so doing appear to be that the owners had appropriated more than 
their proper share. The latter raised an objection to partition on the 
ground that the occupancy rights had been extinguished and there was 
a question of title. The learned Commissioner has referred the case with 
the recommendation that partition should be stayed until the question of 
title is settled. 

I find that there is actually no question of title involved. According 
to the revenue papers, the occupancy tenants are recorded as such in 
regard to their respective shares. The partition proceedings should 
(1) 6 P. R. 1912 (Rev.) 
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nevertheless be voided on other grounds. Section 111 of tie Land 
Revenue Act requires that the parties to a partition must bear the same 
status, that is to say, they may be either owners or occupancy tenants, 
but not both. If they be occupancy tenants, the consent of the landlord 
is necessary under S. 112 of the same Act. But the sunmary 
procedure contemplated by this Act is not applicable to proceedings in 
which the parties are admittedly landlord and tenant respectively- 

The case falls within the purview of S. 77, sub-section (3) (?) 
of the Punjab Tenancy Act. This section provides for suits between 
landlord and tenant arising out of the lease or conditions on which 
a tenancy is held. S. 158 of the Land Revenue Act bars the Ju¬ 
risdiction of a Civil Court in cases upon which a revenue officer has 

power to adjudicate, and in Mst . Aso v. Jagdip Singh and another (1) 
it has been held that there is nothing to prevent a suit for partition 
in cases not covered by S. Ill of the Land Revenue Act. The 

proper course for the aggrieved occupancy tenants in this case, is to 

bring a suit against the owners lor possession by partition of the land 
which they claim, or for a share of profits. I accordingly accept the 
application of the owners in this case, though not for the reasons put 
forward, and quash the partition proceedings altogether. Respondents 
have a clear remedy by a suit under S. 77 (3) (t) of the Tenancy 
Act, which they should now pursue. S. 117 of the Land Revenue 
Act is not applicable at all as there was never any good ground for 
staying the proceedings until the question of title should be settled. 
Order annourced. 

Application accepted* • 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 26 of the 1929-30 (Decided on 26-8-31). 

Dobson , F 1 C. 

Miran Shah and others Applicants 

Vet sut 

Kalya and others Otherside . 

Punjab Tenancy Act, S. 88—C. P. C., S. 11—Res judicata—wrong 
decision by Naib Tahsildar—not set aside in appeal or revision—auit 
to declare decree null and void—declaration not to be allowed. 

Where the decision of a Naib Tahsildar, even though wrong has not been set 
aside in appeal or revision, a suit for declaration that the decree by the Naib 
Tahsildar is null and void should not be decreed. 

Revision from the order of the Commissioner, Ambala Division. 

ORDER. 

Parties present and counsel heard on both sides. 


HARNAM SINGH v. JASWANT SPNGH 
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The facts of the case are given in the Collector’s order, dated the 7th 
March, 1929. The learned Collector upheld an order by his Revenue Assis¬ 
tant, declaring that the present respondents were occupancy tenants pay¬ 
ing no rent as Dholidars in respect, of certain land attached to a shrine. 
The Revenue Assistant, in order to arrive at this decision, declared null 
and void a previous decree by tho Naib Tahsild^r of Jhajjar, in which the 
respondents had been held liable to pay rent for certain harvests. The 
Collector thought that the Revenue Assistant had no power to annul the 
said decree, but upheld the Revenue Assistant’s decision nevertheless on 

grounds of equity. 

There is no doubt, about the equity of the case. The respondents have 
in their favour the Jama'wndis and Waiib-nl-un. The proper inferences 
from documents were apparently not appreciated by the Naib Tahsildar 
who followed an entry in the remarks column of the Jamahandi which me¬ 
rely sta'ed a general liability on the part of the tenants to pay rent at cer¬ 
tain rates. This entry was at variance with the entries in the rent column 
nor did it mention the Dholidars specifically. The Tahsildar’s order was 
therefore, clearly wrong so far as the present respondents are concerned. 
At the same timA tihe Revenue Assistant, though he handled the case 
rightly as falling within S. 77 (3) U) of the Punjab Tenancy Act, 
was not, in my opinion, authorized to declare the Naib Tahsddar's decree 
null and void, even though it was an incorrect decision. My own course 
will be to uphold the Revenue Assistant’s declaratory decree, but to cancel 
♦ hat part of the order which reflected upon the Naib Tahsildar’a decree. 
In other words respondents must, in order to have the benefit of the 
Revenue Assistant’s decision, make up their minds to pay the rent decreed 
by the Naib Tahsildar, and the Revenue Assistant’s decree will only take 

effect from the subsequent harvests. I pass orders accordingly. 

* 

Parties will bear their own costs. Order announced. 

Order accordingly 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

No. 34 of 1930-31. (Decided on 31-8-31). 


Revenue. 


Dobson , F. C . 

(Subedar Major) Harnam Singh Applicant 

Versus 

Jaswant Singh . Otherside . 

Zaildar—rules for the appointment—it is personal not hereditary 
—Collectors’, decision not to be upset —Sufedposh preferred. 

In the appointment of zaildars hereditary claims do not count at all pro¬ 
perty is a qualification as well as services rendered by a candidate or his family, 
personal influence, character, freedom from indebtedness and fitness to repre- 
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suit the agricultural population of Zail. As a rule, the Collector’s choice should 
not be disturbed. When other things are equal, a Sufedposh should be appointed. 

Revision from the order of the Commissioner of Jullundur Division. 

ORDER. 

These petitions relate to the appointment of respondent as a zaildar 
in the Ludhiana District. Petitioner No. (1) is sufedposh in the zail ; 
petitioner, No. (2), is a Lnnbardar. I have heard respondent at tength by 
counsel and petitioner No. (2) in person. I have not thought it necessary 
to hear counsel for petitioner, No. (l). 

The principles involved are of some importance. Respondent was 
the son of the late Sardar Bahadur Sardar Gajjan Singh, a gentleman of 
great distinction. He was quite recently a minor, and still under the 
Court of Wards. He is also a very large landowner. In regard to land, 
neither of the petitioners can compare with him. 

With these preliminary observations I turn to the rules for the 
appointment of Zaildars. I find that rule 5 states that hereditary claims 
do not count, at all. On the other hand, property is a qualification, as. 
well as services rendered by a candidate or his family, personal influence, 
character, freedom from indebtedness aud fitness to represent, the agri¬ 
cultural population of the zail. Now as regards respondent he has 
excellent property qualifications, and the services of his family are un¬ 
doubted. He has no personal influence to speak of being a youth still 
under Court of Wards. He is no more fitted to represent the agricultural 
community than petitioner, No. (1), since both are respectable Jat Sikhs. 

I now turn to the well-known judgment of Irving, Financial Commissioner, 
KaUjan Singh v. Haidar (l). It is there shown that, as a rule, the 
Collector’s choice should not be disturbed, and that good service as a 
sufedposh should be given great weight in an estimate of personal quali¬ 
ties. Further, a Sufedposh should be appointed when other things are 
equal, but tbe Collector’s decision should not be upset, unless he has failed 
to give due weight to the claims of a sufedposh , as between otherwise 
equal candidate*. For the purposes of the present case, I find this 
judgment a little indeterminate, and, therefore, fall back on thfi rales. The; 
Collector seems to have somewhat disregarded the fact that the post of 
a zaildar is a personal appointment, in which hereditary claims count 
for nothing. Rule 9 details the duties of a Zaildar , and it is clear that, 
they can only be discharged by an active and competent man. The 
Collector was also greatly influenced by the family services of the res¬ 
pondent. I might almost say unduly influenced, because, none of these . 
services can confer upon him the personal influence and experience which 
by reason of youth he could not possibly possess. The Commissioner*, 
was apparently reluctant to confirm this appointment, but eventually 
decided not to interfere. 


(1) (192$) 7 L. L. T. 3). 


*• 


KARAM ILAHI v. HARI KISHEN 
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Having regard to all the circumstances, I feel it is a case for inter¬ 
ference. Petitioner, No. (2), is an inconspicuous person witli no claim at 
all. He cannot compete with the other two parties. Petitioner, No. (1), 
is a retired Subedar Major of distinguished appearance. He has a pension 
and certain amount of land. There are some allegations that he is 
indebted, but they have not been substantiated. On the other hand, he 
claims to own land in Ferozepore. I conclude that he is adequately pro¬ 
vided in the matter of land, though not comparable in this respect to the 
respondent. I have no doubt, however, that he is more fitted by reason 
of his years and antecedents to discharge the duties of a Zaildar, and he has 
justified his appointment as Sufedposh by satisfactory services. I must 
confess in these cases a strong leaning towards the claims or sufedposhes. 
It is hard for a deserving Sufedposh to find himself supplanted by a mere 
youth on the score of family services. I, therefore, accept the appeal of- 
Subedar Major Harnam Singh, aod set aside the order of the learned 
Collector, which was upheld by the Commissioner, appointing S. Jaswant 
Singh. The application of S. Harbans Singh is rejected. 

Order announced. Parties to bear their own costs. 

Application rejected . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 123 of 1929-30, (Decided on 3-9-31.) 

Dobson , F.C, 

Karam Ilahi and others Plaintiffs Applicanst 

Versus 

Hari Kishen and others DefendantR-Othersidc . 

Punjab Tenancy Act, S. 84—suit to cancel a notice of eject¬ 
ment-rejection of previous judgement between same parties—grounds 
for interference in revision. 

Where petitioners apply for a cancellation of a notice of ejectment on the 

ground that their common ancestor occupied certain land and a judgment 

between the same parties which would prove the petitioner’s claim, was not 
considered. 

Held that was ^material irregularity and miscarriage of justice justifying 
interference in revision. 2 P. R. 1931 (Rev.) referred. 

Case referred to Financial Commissioner by Commissioner, Ambala 
Divhion. 

ORDER. 

Parties present and Counsel heard on both sides. The facts of this 
case are briefly stated in the reference by Commissioner, Ambala, dated 
the 17£h April, 1930. Petitioners brought a suit for cancellation of notice 
of ejectment on the ground that their common ancestor occupied certain 
land. It was dismissed by the first Court and an appeal rejected by the 
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Collector. The learned Commissioner has referred the case in revi¬ 
sion. 

The first point in issue is whether one Sahia was the common ancestor 
of petitioners. This was established by a judgment of the High Court, to 
which reference is made by the learned Commissioner, by another judg¬ 
ment, dated the 7th June, 18S4, by Mr. Rahim Shab, E. A. C., and a third 
by Lala Bindra Ban, Sub-Judge, dated the 17th May, 1904. The first two of 
these judgments were not between the present parties, and the point can¬ 
not, therefore, be regarded technically as re* judicata. The third, that of 
the Sub-Judge, was substantially between the present parties. But, for 
some obscure reason, it was not taken into consideration by the two first 
Courts. There is not the least doubt that the practical result of these 
judgments goes to establish petitioner’s case. If I take them individually, 
however they lack the necessary attributes for judicial proof. But I 
am concerned in revision to discover whether there has been defective 
jurisdiction, material irregularities or a miscarriage of justice. Failure 
to take the third judgment into consideration was, in effect, material irregu¬ 
larity, and the decision, resulting therefromi amounts to a miscarriage of 
justice so for as petitioners are concerned. Moreover, the cumulative 
effect of all three judguu uts is overwhelmingly in favour of petitioners. 
On the point of intervention, the latest ruling is that of my predecessor 
Townsend , F. C., in No, 2, Punjab Record 1931, published in the March 
Quarterly Volume. If I decide not to intervene, I should leave petition¬ 
ers without redress, and they would be wrongfully evicted from the tenan¬ 
cy. I accordingly accept this petition of revision, and set aside the order 
of the learned Collector dismissing petitioners’ suit. The effect will be to 
cancel the notice of ejectment issued by respondents against them, and to 
grant them the status of occupaucy tenants in the land in dispute under 

S. 6 of the Punjab Tanancy Act. 

# 

Parties to bear their own costs. 

Order announced. Revision accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side. 

Revenue, 

No. G9 of 1930-31. (Decided on 4-9-31), 


Dobson , F. C, 


Natha Singh 

Applicant 

Versus 

• • 


Abdui.laii and another 

Others ide. 


Punjab Tenancy Act—S. 80—Scope of—does not confer right 
specifically excluded by C P. C. 

S. 80 of the Tenancy Act does not confer a right specifically excluded by 
the C. P. C., which applies to all proceedings under the Tenancy Act in the 
absence of special rules. 
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S. 88 Civil P. C. (1908), O. 38, r, 12—Potato crop— not to 

be attached before judgment. 

A potato crop should not be attached before judgment. 

Revision from the order of the Commissioner of Ambala Division. 

ORDER. 

Parties present and counsel heard on both sides. 

The facts of the case are given in the order of the learned Commis¬ 
sioner, dated 21st April, 1931. It seems that petitioner obtained a decree 
for rent against one Abdul Hakim on the 25th August, 1931. Before this 
a certain potato crop had been attached by order dated the 19th March 
1930. Respondent, one Abdullah, objected that the crop was his by 
purchase, but the court overruled this objection. However, in appeal, the 

Collector accepted it, and the petitioner then appealed to the Commis¬ 
sioner who concurred. 

The potato crop should clearly never have been attached before 
judgment, Vide 0. 38 r, 12, C. P. C., nor was there any appeal against 
the order dismissing Abdullah’s petition. Under 0- 21, r . 63 
C. P. C., this order was not appealable, and I do notjagree with the 
learned Commissioner that S. 80 of the Tenancy Aet confers a 
right specifically excluded by the Civil Procedure Code which applies 
to all proceedings under the Tenancy Act in the absence of special rules. 

I accordingly accept this application for revision of the learned 
Commissioner’s order. The original decision dismissing Abdullah’s 
petition will stand. At the same time the order of attachment was also 
ultra vires and will be 6et aside. 

Parties to bear their own costs. 

Application accepted. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue. 

No. 55 of 1930—31 (Decided on 28-9-1931), 

H. Calvert, F. C. 


Raja 


Versus 


Appellant 


Sarang 


Respondents . 


Punjab Land Revenue Act, S. 28—Crown estate—appoint- 
ment of Lambardar—Land Revenue Rule 17 (i)—hereditary rule, 
not a predominant consideration. 


The office of Lambardar falling vacant in a crown estate, the appointment 
by the Collector of a younger son of the late Lambardar, who was more 
intelligent, possessed of better physique and of better record than his elder 
should not have been interfered with by the Commissioner on the mere ground 
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of hereditary claims, as the rule applicable in such cases is Land Revenue rule 
] 7 (0 rather than 17 (it). 

Punjab Land Revenue Act, S. 16, Cl. (l)-late lodging of appeal- 
revisional powers of Financial Commissioner. 

Held, that objection to the late time at which the appeal was lodged need 
not be considered, as where a wrong rule is applied, the Financia omvmssioner 

can revise it anytime. 

Appeal against the order of Commissioner, Multan Division. 

ORDER. 

In this case, the estate is still the property of the Crown so Land 
Revenue Rule 17(0 applies. When a vacancy occurred in the office of 
■ Lambardar the Collector appointed youngers of the late Lambardar as 
being more intelligent, possessed of better physique and of a better record 
than his elder brother. It was a definite act of selection ; the Collector 
was not in any way bound to respect hereditary claims, he exercised his 
discretion and based his decision on the merits of the two brother?. 

On appeal the learned Commissioner seemed to think that the case 
came under Land Revenue Rule 17(u) which is not correct. His order on 
appeal therefore seems to have been based upon a misunderstanding of fact* 

Apart from the mistaken idea that hereditary claims were to be 
considered, there was no other reason for selecting the elder brother. In 
such a case it was not necessary to interfere with the exercise of a 
proper discretion by the Collector. He examined the claims of the 
candidates and definitely selected that one whom he thought would be 
the better officer. There was no sufficient reason to justify interference* I 
^et aside the order of the learned Commissioner and restore that of the 

Collector. 

Objections to the late time at which the appeal was lodged need not 
be considered as where a wrong rule was applied, the Financial 
Commissioner can revise at any time. 

Costs to follow the event. Pleaders’ fees twenty rupees. 

Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE- 

PUNJAB, 

Revision Side * - Revenue* 

A. 

No. 217 of 1930-31. (Decided on 3-10-1931.) ; - 

Miles Irving, F . C. 

Ujagar Singh Applicants 

Versus ' . . 

Crown dikeriidto 

Punjab Land Revenue Act, S. 16— Revision— Sufedppsh dismis¬ 
sed—defence not heard—interference. 

"Where a Sufedporh wus dismissed without giving him any opportunity ol 
defending himself, held, it amounted to a material irregularity to justify iutS^* 
forence. 2 P. R. 1891 (Rev*) followed. - • ... 


. .« « * %• 
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Revision from the order of the Commissioner of Jullundur Division. 

ORDER. (I 

I find that there was a material irregularity in the Collector’s pro¬ 
cedure in dismissing Ujagar Singh Sufadposh in that from the record 
he was not given an opportunity of defending himself. It has been ruled 

in Surta v. Imin-ud-Din (l) that this is necessary before dismissing a zail 
dar and this obviously covers the case of a sufedposh. 

It is unnecessary to summon applicant, I set aside the order and re 

turn the case in order that the Collector may pass a fresh order after 
hearing applicant. 

Order set aside. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


dppellan 


Appellate Side 

-Ke venu e 

No. 25 of 1930-31. (Decided on 24-10-1931.) 

Miles Irving , F ' C. 

Chaudhri Mehr Singh 

Appellan 

Versus 

Dewan Fateh Singh ’ ... 

Zaildar appointment of-CoIIector’s selection should Z°"Z' 
weight-exceptions - murder in family is a factor to weigh. S 

In the appointment of a Zaildar, a Commissioner should not 

in reversing the collector’s order unless there appears somethin^ n Upporte 

eprverse in the estimation of the merits of the rival candidates 1 p a * grantl : 
(Rev.) referred to. . < * -t. ix. X9l- 

Murder in the family of the candidate is a factor to be weighed. 

Appeal against the decree of Commissioner, Lahore Division 

ORDER. 

' 1 have heard counsels for both parties. Ch. Mehr Sin<rh 

appointed Zaildar of the Kanjrur zail of Gurdaspur (Amritsar) tLZ! 
y t e CoHector. On appeal the Commissioner reversed the order and 

&*Z 84 - 

of the Collector, the finding oftheZ T Z\ r6vSrsed ‘he order 

order being unpublished hannened to ho w support0cl - Th ™ 

wrote No 2 of 9 n^p k PP t0 ■ not before me when I 
wrote No. 2 of 2 nd February 1928, orT would have taken the onnor 

tumty of dissenting from it It ia Ai a „ , PPOr- 

ofiQinih^ i.- s clear that, at any rate, from I P. R 

‘ °“ 0rt »'■*—* *• CommlJtJr 


36 


PUNJAB CASE-LAW, PART C. [1931] 


in reversing the Collector's order except in a very admitted class of 
cases, which are detailed in the above judgment. To quote from that 

judgment: — 

"Apart from any question of positive disqualification attaching to 
the candidate chosen by the Collector, or legal defect in his order, 
there is, besides two unsupported cases, no recent authority for reversing 
his decision exception the ground that a rival has shown approved service 

as acting in the appointment to be filled, or if the appointment is a 
zaildari as Inamdar or Sufedposh. 

In this ease the Commissioner has reversed the Collector’s order 
on the ground that the latter has attached undue weight to a murder 
comitted by a member of the family of Dewan Fateh Chand. The 
Commissioner observes that he would not have interfered with the 
discretion of the Collector but because in his opinion the reason given 
by the former for ignoring the claims of Dewan Fateh Chand was not 
a strong one, and that from perusal of Collector’s judgment, he presumes 
that Dewan Fateh Chand is more suitable for the post as compared with 

Ch. Mehr Singh. 

Now, as a matter of fact, this conclusion cannot be drawn from 
the Collector's judgment. The Collector, no doubt, says that apart 
from this murder Dewan Fateh Chand would normally have an 
extremely strong claim for zaildarsbip and that because of the 
murder, despite the many excellent services and traditions of this 
family in the past, it is not expedient to appoint one of them, but 
he does not definitely say that apart from the murder he would have 
appointed Dewan Fateh Chand. On the other hand, he says as regards 
Cb. Mehr Singh, “this family also has a most wonderful record of 
Government services, even more striking than that of the Datt Brah¬ 
man family of Kanjrur,” and proceeds to mention the services of Ch. 
Mehr Singh’s father and of himself. But, apart from this, the fact of 
the murder in the family of Dewan Fateh Chand is inevitably one of 
the considerations in the way of making the appointment and the 
fact that the Commissioner is disposed to attach less weight to it than 
the Collector and in consequence thinks Dewan Fateh Chand a better 
man is not a reason for overruling Collector's choice* I desire to 
guard myself from the suggestion that any principle is here being 
introduced by which a specific disqualification attaches to a candi¬ 
date because of the deeds of his relations. At the same time it is 


impossible to deny that a murder committed in the family is a fact, which 
like other facts has to be weighed. It happens that there is also a 


murder committed in the family of Ch, Mehr Singh, and this is also 
a fact which has to be weighed, but in accordance with the practice of 
the Financial Commissioners which has existed for many years and 


which is summarised in my judgment above referred to, it would not 
be in accordance with precedent except in the limited class of cases 



37 


DAYA SAHAI v. CROWN 

& ^ 

mentioned, to support the Commissioner in reversing the Collector s 
order unless there appeared something flagrantly perverse in his estima¬ 
tion of the merits of the rival candidates arrived at after all facts 
have been weighed. I therefore accept the appeal with costs and 

appoint Ch. Mehr Singh as Zaildar. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 



PUNJAB. 


Appellate 

No. 41 of 1930-31. (Decided on 1-10-1931). 

Revenue. 


Miles Irving, F. C . 


Daya Sahax 

Versus 

Applicant 

Crown 


Other side . 


Government service—"Provisional substantive*'- meaning of. 

The form provisional snbstantive is unknown to the Fundamental Rules. 
It is a convenient expression coined, by the Secretariat to denote a substantive 
Government servant, who, because he holds a place vice another whose lien has 
been suspended, is therefore liable to revert, if that Government servant returns. 
The confirmation of a provisional substantive Government servant denotes the 
fact that he has reached a stage in seniority, where he is not liable to revert 
by the reason of the return of the Government servant whose lien has been 
suspended. 

Appeal from the order of Commissioner of the Lahore Division. 

ORDER. 

This appeal arises out o'f the confirmation of certain so-called ‘‘Pro¬ 
visional substantive'’ Naib-Tahsildars in which the appellant was passed 
over. There Las been great misunderstanding in this matter of the con¬ 
firmation of provisional substantive officers. It has been generally be¬ 
lieved that the position of provisional substantive is some way proba¬ 
tionary. This is not the case. The term provisional substantive is 
unknown to the Fundamental Rules— it is a convenient expression coined 
by the “Secretariate to denote a substantive Government servant who, 
because he holds his place vice another whose lien has been suspended, 
is, therefore, liable to revert if that other Government servant returns. It is 
only by virtue of this liability that the provisional substantive Government 
servant differs from the substantive: he cannot lose his substantive post 
unless by reason of that reversion except it be as the result of a definite 
finding and sentence. 

Therefore the effect of not confirming a Government servant in his 
turn is simply this, that it degrades him in seniority and makes him more 

liable to revert, if a Government servant whose lien has been su spended 
returns. 

This is in short a penalty cf reduction. Under the Subordinate 
Services Punishment and Appeal Rules (which are applied in practice 
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to Naib-Tahsildars) this penalty cannot be imposed without a procedure^ 
of inquiry which has not been adopted in this case. I have explained 
the confirmation of what is called a provisional substantive Government, 
servant is a misleading expression—it only denotes the fact that he has 
reached a stage in seniority whore he-i&not liable to revert by reason of 
the return of a Government servant whose lien has been suspended. As 
the expression provisional substantive is used conveniently to denote 
those who are so liable to revert, I direct that appellant, Daya Sahai, be 
shown as'substantive in his place, and that M. Shah Mohammad be shown* 

9 

as provisional substantive. 


Appeal accepted . 


IN THE COURT OF THE FINANCIAL COMMISIONER OF THE 


. PUNJAB. . . 

Revision Side Revenue. 

No. 2H of 1930-31. (Decided on 5-10-1931). 

Miles Irving, F. C. 

Fatah Khan Applicant 

Veisus 

i Mst. Hay at Bibi Otherside . 


Punjab Land Revenue Act, S. 16—revision—decision as to the 
custom applicable—no irregularity or eiror. 

Where a decision has been reached as to what customary rule of law applies to 
the parties, and no matter of irregularity or error of jurisdiction is alleged in 
the revision petition, the Financial Commissioner will be abusing his powers of 

revision, if he were to interfere iu revision. 

# ^ 

Revision from the order of Commissioner, Rawalpindi Division. 

ORDER. 

% . , • * 

On the death of a sonless proprietor, the Naib-Tahsildar ordered muta¬ 
tion in favour of his widow. On appeal the Collector ordered mutation in 
favour of reversioners considering that two squares of laud which were, 
separately entered in the widow’s name were sufficient for her maintenance., 
On second appeal the Commissioner restored the order of the Naib-Tahsilv 

dar. I am now asked on revision to reverse the finding of the Commissioner. 

• 1 • • • . *» 

The only question in issue is that of the Customary Law which applies 
to the parties. . , . . » . ,* . \ ' * • 

In cases falling under the Land Revenue Act the Financial Commission¬ 
er is not bound, as he is in cases under the Tenancy Act, to observe „the 
provisions 6f Soction 115, Civil Procedure Code. But it has been held thafc» 
these powers should only be exercised when there, is real danger of a; 
serious failure of justice. I would further lay it down that when the case, 
is essentially of a judicial nature between parties, . the Financial Commi¬ 
ssioner should adhere very closely to the provisions of Section 115, Civil:- 
Procedure Code. In this case the only question is what customary rule of 
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law applies to the parties, and a decision has been reached which the Act 
states to be final. No matter of irregularity or error of jurisdiction is alle¬ 
ged. It would, I consider, be an abuse of the powers of revision under the 
Land Revenue Act, which are necessarily wide ownirg to the variety of 
matters dealt with under the Act, if I used them to interfere in circum¬ 
stances in which tbe High Court would not interfere if the matter were 
the subject of the Civil suit. I, therefore, decline to interfere. 

Applicant has not been summoned. 

Revision rejected . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB.' 

• • • 

Revision Side ... Revenue. 

No. 47 of 1930-31. (Decided on 21-10-1931). 

Dobson , F. C. 

Mst. Nazir Fatima Applicant . 

Versus 

% m 

. Mst. BiSMiLLAH Begam Other side - 

Punjab Land Revenue Act, S.. 16—revision—Commissioner 
entertains in appeal which he was not empowered to do—interference. 

Where the Collector had modified the original court’s order in the appli¬ 
cant’s favour and the Commissioner -entertained that appeal, but he was not 
competent to do so, held, that it was a material irregularity justifying interference. 

—Custom - inheritance—motherless daughter—preference to the 
widow of the deceased. 

Held that according to custom a motherless daughter succeeds equally 
with her father’s surviving widows. 

Revision from the order of the Commissioner of Ambala Division. 

; ORDER. 

' . . • . ... •- 

This is an application for revision of an order dated the 30th 

August 1930, whereby the Commissioner of Ambala decided a mutation 
of inheritance arising out of the death of one Iqbal Hussain, who left two 
widows, Mst. Bismillah Begam and Mst. Kalsum Fatimah, and one 
daughter Mst. Nazir Fatimah. I have only found it necessary to -hear 
counsel for the respondent, Mst. Bismillah. 

The geneological tree and the facts of the case are given in the 
order of the learned Commissioner. The Collector, reversing an order 
by a lower Court, gave the inheritance to the two widows and Mst. Nazir 
Fatimah in equal shares. The learned Commissioner relying on the 
Customary Law of 1872 excluded Mst. Nazir Fatimah and granted 
' mutation to the two widows in equal shares. I find the learned Commis¬ 
sioner’s interpretation of the Riwaj-i-am to be-technically correct but 
there are other considerations to be borne in mind. With the lapse of 
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time the position of a motherless daughter, which the learned Commission¬ 
er admits to be unfortunate, has been considerably strengthened. Thu3 
in Gobinda v. Ndiidu (1,) a daughter’s son was held not to be excluded 
merely because his mother had predeceased her father. But there is 
a more important ruling than this, which applies to the very tribe 
concerning this case, namely Shia Sayyads of Pahval. I refer to Zahid 
Ij ussam u . Karam All (2). It was there determined that daughters 
succeed to their fathers’ property in the absence of direct male descen¬ 
dants. This decision clearly overrules the Riwaj-i-am of 187*2. It is 
also in accord with equity and justice that the surviving daughter of 
a deceased wife should not be placed in a worse position than the two 
surviving widows of the same husband. Further, the said widows have 
in this case daughters of their own, and it is manifestly unjust that 
those daughters should eveutually succeed to a better portiou than 
Mst. Nazir Fatima, whose mother happens to be dead. There is one 
other consideration. I think the learned Commissioner was not competent 
to entertain the appeal of Mst. Nazir .Fatima in view of Mr. King’s 
ruling in Rai Faiz Muhimmad Khan v. Crown (3), since the Collector 
had modified the original Court’s order in her favour. Mst. Kalsum 
apparently also admits Mst. Nazir Fatimah’s claim to l/3rd share. 

In all the circumstances I feel justified in accepting this revision 
and restoring the Collector’s order, whereby the property of Iqbal 
Hussain will be mutated in favour of Mst. Nazir Fatima and the two 
widows iu equal shares. Order announced. 

Revision accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revisiou Side Revenue. 

No. 2 of 1929-30. (Decided on 20-10-1931,) 

Miles Irving , F. C. 

Khushi Mohammad Plaiitti/Ts-Appcllants 

Versus 

M ah ant Gobixd Dass Othcrside . 

Punjab Tenancy Act, S. 84— agreement not admitted as re¬ 
quired by the rule—finding based thereon is revisable - material ir¬ 
regularity — Civil P. C • O. 13, R. 4. 

In an application for enhancement of rent, the application was rejected on 
tho basis of an agreement produced by the defendant ami it appeared that the 
agreement was not admitted as required by Order 13, Rule 4, C. P. C, Held, that the 
IcTwer Court committed a material irregularity in basing its conclusion upon such 
ftcrroement and that the document should not form part of the record and should 
bo returned to tho party tendering it. 

(1) 3 Lab. 4bO. 

(3j 6 L. L. T. 37. 


(2) 18 P. L. R. 1911. 
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7“ P , u ?’ ab T . enanc y Act, S. 21—application for enhancement for 

rent-fall in price-rent should not be increased. 

Held, that enhancement of rent should not be allowed, where there has been 
a fall in prices since the presentation of the plaint. 

Revision against the order of Commissioner, Jullundur Division. 

ORDER. 

This is an application for enhancement of rent which has been reject 
ed and appeal rejected. So far as the application was rejected on the 
basis of an agreement dated 1851, I find that there are grounds for re 
vision. The agreement is not admitted as required by O. 13 R. 4 
and there is in my opinion a material irregularity in basing any conclusion 
from it. It does not in fact form any part of the record. I. therefore, so far 
accept revision that I set aside any part of the finding based on the agree 

tendering it'^ “ ‘° ^ ^ ^ r6C ° rd and r#turned to the party' 

, J, fi “ d n °, r6aS0a , t0 upsst the concurrent finding of the two courts 
that the defendant holds under Section 5 (i) ( d ). 

As to whether it is proper to enhance the rent on the merits the 
Commissioner has expressed no opinion, as he has decided (as I have 

trill r P tT ly A 11 C r 0t be enhanC6d under the agreement. The 
trial court has found on the merits that there is no ground for enhance 

ment. In view of the fall in prices that has taken place since the plaint 

was presented I do not think that the claim can be conceded at present 

- 1 ’ t i h6 ] re u f0re - “ ab °™ stated, decline to interfere. The plain¬ 

tiff is at liberty to bring another suit, and defendant is at liberty to nro 

duce his agreement which if properly admitted may be consider ed in its' 

merits, the case will be res judicata only in respect of the finding that 
the tenancy is under Section 5 (*) (d). s 

Each party to bear its own costs. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Region Side 


Dipo Mal 


No. 1 . of 1930-31. (Decided on 22-10-1931,) 

Dobson, F. C 


Revenue. 


Applicant 

Versus 

JlWAM 

Punjab Land Alienation Act S 9_ u • ^ es P°ndent, 

Rajput Tur (rum birth-adoption of profession of Quab and'eHectind 
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A person having the status of a Rajput Tar from his birth adopted the 
profession of a Qasab and while so, effected a mortgage in the capacity of a 
Qasab. Held, that his adoption of the profession did not alter his status but 
that the mortgage must be brought in accordance with the provisions of the 
Land Alienation Act. 

Case forwarded by the Commissioner of Ambala Division. 

ORDER. 

Parties are present and counsel have been heard on both sides. 

The facts of this case are stated in the order of the learned 
Commissioner, dated the 9th December 1930. It is quite clear that 
the respondent is entitled to be regarded as a Rajput Tur. As such 
be could only make a mortgage in accordance with the provisions of 
the Land Alienation Act. Actually the mortgage in question was made 
by the respondent in the capacity of a Qasab, subject to none of the 
limitations which would have been necessary had he been recog¬ 
nized as a Rajput Tur. The Naib Tahsildar accordingly cancelled the 
mortgage outright. This was not correct. He should have reported 
te the Deputy Commissioner for necessary action in order to bring 
the mortgage within the purview of the Land Alienation Act. In- 
order to regularise the decision, it is necessary for me to take action 
under Section 16 of the Land Revenue Act, and this is the purport 
of the learned Commissioner’s reference. 

There is no obscurity as to the facts. I accordingly set aside the 
order of the Naib—Tahsildar, and direct the Deputy Commissioner 
to pass such erder under Section 9 of the Land Alienation Act as 
may bring the terms of the mortgage iu question into accordance with 
the forms of mortgage permitted by or under the Act. As to the princi¬ 
ple involved, I am in agreement with the learned Commissioner in 
the view that the respondent’s change of caste in the revenue papers 
undoubtedly had retrospective effect. It is not a question of adoptirg 
a new status. This respondent had from his birth the status of Raj¬ 
put Tur and did not after it by the adoption of a profession such as 
that of qasab, or by being known as a qasab, 

Ot*der set aside . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side Revenue 

No. 213 of 1930-31. (Decided on 20-10-1931.) 

Sheikh Asghor Ali , F. C. 

Chuhar Khan Applicant 

Versus 


Crown 

Grant - mere absence fro 


Respondent . 

Chak—no ground for confiscation. 
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Where a grant is given to a person and he has acquired occupancy rights 
in it, and the land is fully under cultivation, the mere absence of the grantee 
is no ground for confiscation of the whole grant. 

Held that a fine of Rs. 100 would be sufficient. 3 P. R. 1914 (Rev.) referred to. 

Revision petition against the order of Commissioner, Multan Division. 

ORDER, 

This is an application for the revision of the order dated the 24th of 
June, 1931, of the Commissioner, Multan, rejecting the appeal of 
Chuhar Khan. Chuhar Khan’s square has been confiscated for absence 
from his chak, This square was given to him about 15 years ago. 
and he acquired occupancy rights in it about 10 years ago. The land' 
is fully under cultivation, and the residential ahata is complete, 

although the patwari lives in it. 3, Punjab Record (Revenue) 1914 i 3 in 

point. Although the applicant’s presence in the chak is technically 

necessary, yet this is not a case in which the whole grant should have 

been confiscated. I think a fine of Rs. 100 would meet the ends of the 

case. Otherwise I accept the application, and restore the square to the 
applicant on his paying Rs. 100. 


Revenue. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side 

No. 37 of 1930-31. (Decided on 22-10-1931J. 

Miles Irving , F. C. 

YUSAF 7 , 

Appellant 

Versus 

Mohammad Aslam d t 

- . . # Respondent . 

Lambardar— succession— father convicted of murder—eligibility 

of son. B y 


Held, that the offence of murder is one which affects the eligibility of 

whenever committed and that the heir can be passed over on that 
though the father be in jail. 


the heir 
account, 


Appeal from an order of the Comraisioner of the Lahore Division 

ORDER. 


Nawab Lambardar was convicted of murdering his cousin and was sen 
fenced to 14 years, rigorous imprisonment. The Collector appointed in his 
place his infant son. The Commisioner accepted the appeal of one Moham¬ 
mad Aslam. An appeal has been preferred to me on behalf of the son of 
the dismissed lambardar. 

It U urged in appeal that as Nawab is in Jail his son cannot be under 
his influence, an argument which I observe would have had still greater 
force if Nawab had been hanged. But it is unnecessary to deal with the case 
under this portion of Land Revenue Rule 17 (u) (6). That clause also p ro 

vides that when a headman has been dismissed for a serious offence the 
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Collector may refuse to appoint any of his heirs whose eligibility is affect¬ 
ed by such an offence. 


This is a very wide provision, and in my opinion leaves it Open to the 
Revenue authorities to decide on general grounds in each case whether 
the heir’s eligibility is in point of fact affected by the offence. In the case 
reported in Chain Singh v. Inder Singh (1) 

Mr. Townsend in passing over the heirs of the Lambardar convicted for a 
crime of violence observed that it should be understood that conduct of 
such nature entirely destroys the family claims to the Lambardari, by 
which I understand him to mean that such an offence affects the eligibility 
of the heir. And this proposition may in my opinion extend beyond the 
limits of the Rohtak District to which special note was made in Mr. 
Townsend’s judgment. It may be without hesitation affirmed that the 
offence of murder is one which affects the eligibility of the heir whenever 
committed and that the heir can be passed over on that account. 

In this particular case the family has a bad record, the father of the 
dismissed lambardar was passed over because of a conviction. I see no 
reason for interference. 

Appeal rejected with costs. 

Appeal rejecttd. 


IN THE COURT OP THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision side 


Revenue, 


Mansabdar Khan 


Crown 


No. 65 of 1930-31. (Decided on 20-10-1931). 

She it h Asghar Ali , F. C. 

Versus 


Applicant . 


Otherside . 


Grant-acquisition of occupancy rights and building a resi¬ 
dential house-absence of technical residence no ground for entire 
confiscation. 


Where a grant was made in 1915 and the grantee acquired occupancy 
rights and has a residential house in the Chak according to his station in 
life, the confiscation of the whole grant for absence of technical residence 
is wrong. A fine of Rs. 100 would bo sufficient, S P. R. 1914 (Rev) relied on. 

Revision against the Order of Commissioner, Multan Division. 


ORDER. 


Mansabdar’s sqaure was confiscated on the 5th of August, 1930, and 
his appeal was dismissed by the Commissioner on the 7th October, 
1930. Mansadbar applies for revision of the Commissioner’s order. 

The grant was made in 1915, and the applicant acquired occupancy 
rights in 1922, Mr. Calvert inquired if the petitioner had constructed 
(1) 1929 L. L. T. 46. 
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residence in the Chak to the satisfaction of tbe Collector. The report is 
that he has a residential house in the Chak according to his station in life. 
3 P. R. (Rev.) 1914 is in point. Although technically residence is 
essential, yet the circumstances did not warrant the confiscation of the 
whole grant. I think a fine of Rs. 100 will meet the ends of the case, 
otherwise I accept the application and restore the square to the applicant 
on his paying Rs. 100. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 

No. 9 of 


Prem Singh 


1929-30. (Decided on on 23-10-1931 ) 
Miles Irving . F. C. 


Versus 


Revenue. 


Appliexnt 


Kishen Singh and otlieis Respondents . 

Punjab Tenancy Act, S. 49— tenant not having a right of occupancy 
but holding for a fixed term-no arrear of rent—liable to ejectment at 
the expiration of term. 


A tenant not having a right of occupancy but holding for a fixed term can 
under S. 49 of the Tenancy Act be ejected from his tenancy at the expiration 
of the term even if there is no arrear of rent at all. 


(ii)Civil P. C , S. 115 — mistake of law no—ground for revision- 
flagrant breach of justice—cause for revision. 

Though mistake of law is no ground for revision under S. 115 C. P. C. 
Courts will interfere in cases of flagrant breach of justice. 

Revision against the order of Commissioner, Lahore, Division. 


ORDER. 

The land in question was mortgaged with possession in 1909 and by 
a registered lease of the 1st. November 1914, leased for one year to the 
mortgagor. Tho mortgagee sued for ejectment and arrears of rent. The 
trial Court dismissed the suit on grounds relating to the amount of rent 
without observing that a tenant not having a right of occupancy but 
holding for a fixed term, can under Section 49 of the Tenancy Act 
be ejected from his tenancy at the expiration of the term even if there 
is no arrear of rent at all. The Collector rejected the appeal on the 
ground that a mortgagee who has given the area mortgaged back to the 

mortgagor for cultivation of definite terms of agreement is not entitled to 
eject that mortgagor. 


Normally under S. 115, C. P. C., a mistake of law is not a ground 
for revision, but Courts have interfered in flagrant cases, and I cannot 
imagine a more flagrant case than that before me. It is an extremely 
common thing for a mortgagee to put in the mortgagor as his tenant and I 
can imagine no more perverse proposition than that which would suggest 
that the mortgagor is not in those circumstances subject to the ordinary 
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liabilities of a tenant, whether as a tenant-at-will, or as in this case, a 
tenant holding for a fixed term. 

The mortgagee applicant has before me abandoned that part of his 
suit which relates to arrears of rent and only asks for ejectment. To 
this he is fairly entitled under S. 49, or alternatively, if there be 
acqnieaence the tenant has become from a trespasser a tenant-at-will, as 
against a tenant-at-will. I therefore accept the appeal and a decree for 
ejectment from the land in suit be issued in accordance with the Ordinary 
procedure. I order the decree with costs. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 2 of 1930 31. (Decided on 20-11-1931). 

Miles Irving, F, C. 

L. Ram Lal and others Applicant 

Vers us 

Crown Otherside. 

Stamp Act —separation of partnership—mutual release—an in¬ 
cident of this division—distinction between release and partition deeds. 

Whore three partners • carrying on a partnership business separate and 
mutually release one another, it is a partition and not a release, though mutual 
release is an incident of the division. 

A deed of release is a one-sided document and binds the executant alone 
while a partition is an agreement between two or more persons who are all 
bound by it. 

Revision against the order of Collector, Lahore. 

ORDER. 

The deed in this case recites as follows : — 

1. Chajju Ram and Ram Lal Aulakh and another were carrying on 
in partnership, 

2. Chajju Rain desired to separate by taking l/3. 

3. Chajju Ram had received one third. 

4. Chajju Ram and the separated partners mutually released one 
another. 

Chajju Ram and Ram Lal Aulakh etc. are called throughout the separating 
partner and the separated partners, and the deed clearly is one by which 
co-owners divide property in severalty. To aiguethat because a mutual 
release is an incident of the division that the partition becomes a release 
is in my view absurd. Moreover a deed of release is a one sided document 
and binds the executant alone while a partition ia an agreement between two 
or more persons who are all bound by it. The Collectors order only impose® 
a penalty of 10/- whereas the document appears to havO been describe 
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as a release with intent to defraud, and a substantial penalty, if not the 
whole 10,000 should have been inflicted. Further the Collector has 
charged the duty on the smaller share instead of the larger in spite of the 
plain language of the article. I have however no power to increase an 
assessment or penalty and simply decline to interfere. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 35 of 1930-31. (Decided on 21-11-31.) 

Miles living, F.C. 

Sardar Teja Singh Applicant . 

Versus 


Rahim Bakhsh Others ide. 

Punjab Tenancy Act, S. 84—wrong decision on a point of Jaw- 
no ground. 

A wrong decision on a point of law is generally no ground for revision. 

Revision referred by the Commissioner, Lahore Division. 


ORDER. 


This case has been referred for revision by the Commissioner of 
Lahore. Both parties expressed their desire to be represented before me 
but the applicant, though served, has not put in an appearance. The 
ground for revision is that the Collector gave a wrong decision of law that 
no valid appeal has beon presented in the period of limitation, A wrong 
decision on a poiut of law is generally no ground for revision, but apart 
from this the case is dismissed in absentee . 


Order with costs. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF 

THE PUNJAB. 

Revision Side. Revenue. 

No. 7 of 1929-30 (Decided on 28-11.1931.) 


Miles Irving , F. C. 

Nawab and others 

Versus 

Ganda Mal 

(i) Limitation Act, S. 5 - applicability to 
Revenue Officers. 


Applicants . 

Otherside . 

proceedings before 


Held S. 5 of the Limitation Act, is applicable to proceedings before Revenue 
Officers. 


(ii) Punjab Land Revenue Act, S. 17 - mutation—refusing to 
summon interested parties—irregularity. 

Held, that sanctioning a mutation without summoning the interested parties 
is an irregularity. 
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(iii) Puniab Land Revenue Act, S. 37—mutation—sale of 

equity of redemption-registered deed—effect must be given to- 

lapse of time, no bar. 

Formal effect to a registered deed should be given inspite of receipt of 
consideration being denied, as a deed is prima facie proof of both execution 
and receipt of consideration. Lapse of time since the execution of the deed 
is no bar as S. 87 does not prescribe any limitation, 

Ca-e reported by the Collector of Gujranwala District, for the orders 

of the Financial Commissioner. 

ORDER. 

This case has been referred to me by the Collector of Gujranwala 
on the ground that an apeal before him was barred by limitation 
and that S. 5 of the Limitation Act did not extend to mutation 
proceedings before revenue officers. This view is wrong. It is true 
that S. 153 of the Land Revenue Act, merely refers to the 

computation of the period as being governed by the Indian Limitation 
Act, and it has been generally held that general provisions of the 

Limitation Act including S. 5 are always applicable to proceedings 

under special or local laws, but. it has always been accepted that revenue 
officers are entitled to apply the principles of the Limitation Act 

including 5. 

The irregularity on which the case was sent np for revision was 
that certain interested parties were not summoned when mutation 

was sanctioned. I have now all parties before me and it is more 
convenient to decide the case on the merits than to return it to the 

Collector. The mutation in question refers to the sale of an equity of 
redemption made by registered deed on 24th October 1898. Formal 

effect to a registered deed should be given inspite of consideration 
being denied as a deed is prima facie proof of both execution and 
receipt of consideration and it is strange that mutation was not effected 
on the receipt of the registration memo. The only reason for 

refusing mutation iu this case that can be alleged is the length of 

time which has elapsed. No period of limitation is laid down under 

S. 37 of the Act and in view of the fact that no question of 

possession arises as the transfer is only one of equity of redemption, 

I see no reason for interfering. In view of the fact of long delay in 
taking action, I pass no order as to costs. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Appelluto Side. 


Revenue. 


No. 36 of 1930-31. (Decided on 12-11-1931.) 

Miles Irving , F. C. 

Jai.ai. Appellants. 

Versus 

Mutalli # # Respondent . 

Lambardari—selection by collector to be maintained. 
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Where the village is Bhayachara and all that can be said is that the owners 
are descended from certain persons, the division of the village into pattis or the 
nearness of relationship of the candidate to the previous Lambardar are matters 
of opinion which should not override _the Collector's appointment. 1 P.R. 19l8 
relied on. 

Appeal against the decree of the Commissioner of Rawalpindi Division* 

ORDER. 

A new post of lambard&ri has been created in Mauza Bar Musa, 
TahsilPhalia, District Gujrat, to which the Collector appointed Jalal 
lambardar. The Commissioner accepted the appeal of Mutalli and ap¬ 
pointed him lambardar, against which order Jalal appeals. There is a 
very clear ruling in 1 P. R. 1918 that the selection by Collector should 
normally be maintained. It does not seem on what reason the 
Commissioner has departed from this principle. The only reasons are (a) 
that Mutalli is nearer related than Jalal to G-handa whose post of lambar¬ 
dar i was reduced in 1857, and (6) that there are three pattis in the village 
of Rusmat Khan,' Khushi and Mian Rhan, and that Jalal and the two 
existing lambardars belong to that of Khushi for which reason Mutalli 
who belongs to that of Rusmat Khan should be for administrative reasons 

preferred* 

As a matter of fact, it is not correct to say that there are three pattis 
in the village. There are no pattis specially recognised. The village be¬ 
ing bbayachara all that can be said is that the owners are descended from 
Mian KhaD, Khushi and Rusmat Khan. The extent to which importance 
is to be attached to this division ef the village or to the relationship 
with Ghanda is a matter of opinion. Neither consideration gives any 
final claim to the lambardari. I cannot agree with the Commissioner 
that the Collector’s finding can be regarded as in any way perverse. For 
the above reasons I accept the appeal and direct Jalal to be appointed. 

. Appeal accepted, 

9 . 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue. 

No. 13 of 1929-30. (Decided on 20-11-1931). 

Miles Irving , F • <7. 

Diwan Singh. Appellant . 

Versus 

Ujagar Singh. Respondent 

Lambardar—succession—father guilty of causing grievous hurt— 

right of the heir—Land Revenue Rule 17 (2) (b)—power of Collector. 

Held that Lambardars must realize that participation in violent crime 
entirely destroys the family claims to headmanship. Land Revenue Rule 

17 (2) (6) gives the Collector power to refuse to appoint an heir, where eligi¬ 
bility is affected by such offence or disqualification or who may reasonably be 
supposed to be under the influence of the dismissed lambardar to an undesirable 

extent. 
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Lambardar— dismissal. 

Held that the offence of committing grievous hurt in an affray is one which 
justifies dismissal under Land Revenue Rule 16 (1) ill) 0*.)- 5 P. R. 1888 (Rev.) 
dissented 1023 L. L. T. 20; 1026 L. L. T. 22;. 1929 L. L. T. 46 discussed. 

Appeal from the erder of the Commissioner of the Lahore Division. 

ORDER. 


Bell Singh, Limbanhr of Bhattian, wa3 dismissed in consequence of 
conviction and sentence of five years’ rigorous imprisonment under S. 
326, I. P. C. in an affray between two branches of the same family, to 
the other of which belongs the appellant Dewan Singh. The affray was 
a most "serious one and premeditated. In the words of the Sessions 
Judge, “the members of Bela Singh’s party had previously collected in Bela 
Singh’s ha veil with the intention of preventing the other party from making 
use of the manure pit. They had armed themselves with weapons, either 
deadly or likely to cause death.” The Sessions Judge held that the 
common intention of the accused was to provoke a fight in which they 
were prepared as shown by their choice of weapons to commit grievous 
hurt and grievous hurt was committed by all members of] the party, of 
whom two were also convicted of murder. In consequence of this, the 
Collector passed over the son of Bela Singh, the respondent Ljagar 
Singh, who was a vay from this village when the affray took place, and 
appointed the appellant On appeal, the Commissioner appointed the son 
of Bela Singh on grounds that it is necssary for me to go into with care, 
as they involve important questions of principle in the appointment of 
Lfimbwlars, The learned Commissinor says as follows:— 

Ljagar Singh is 20 years of age and I see no reason to suppose 
that, il, which is unlikely, ho comes under the influence of his father 
5 years hence, he is likely to developo such moral turpitude as would 
unfit him for the post of Lambardar,—vide Sondhi v. Amir Singh 
(/) and Shiv Lai v. Lain .” 


As regards the first ruling, it is not under the Land Revenue Rules 
at all. Under the previous Act, Col. Davies, Financial Commissioner, 
found that the oifonce of grievous hurt in an affray was not which would 
ordinarily disqualify a man for the post of Lambardar . (.This ruling, which 
throws an interesting light on the conditions of life 45.years ago in the 
Punjab, is not, I consider, applicable to the year 1931. I am definitely of 
the opinion that the offVnce of committing grievous hurt in an affray is 
one which justifies dismissal under Land Revenue Rule 16 GO (<*)• ^ 
definitely dissent from the ruling in Sondhi v. Amir Singh (1) as not 

applicable to present day conditions. 

The learned Commissioner then refers to the case Shiv Lai v. 
Lain (2). This case is by no means illuminating as it does not specify 
the reason for which a Lambardar was passed over. It has not been 
published and in my opinion should not bo quoted as an authority, as it 


(\) 5 P. R. 1886, Rev. 


(2) 1923 L. L. T. 20, 



DIWAN SINGH v. UJAGAR SINGH 


51 


does not, in fact, give any guidance, I have then been referred to the 
case Muhamad Ghafoor v. Balu ( 3 ). The Lambardar in this case was 
dismissed for failing to report an outbreak of small-pox and I need not 
waste further time on its relevance in this case. The really important 
ruling on the subject is one by Mr. Townsend, Financial Commissioner, 
in case No. 3 of 1928-29. It is reported as Chain Sukh v. Indar Singh 
(4), but, as it has not been published in the Punjab Record I think it 
necessary to reproduce its substance, which is as follows :— 

“The Jats of Rohtak are notoriously liable to sudden outbreaks of 
violent crime. To appoint Indar Singh, son of Ram Kala, lambardar in 
place of his father, who is undergoing a sentence of 5 years’ imprison¬ 
ment for taking part in an attempt to murder, apparently an hereditary 
enemy, as the Commissioner says, is, in my opinion, entirely wrong, even 
subject to the conditions of Sarbarahi and the like he laid down. Lam¬ 
bardars must realise that conduct such as that of which Ram Kala was 
guilty entirely destroys the family claims to headmanship. Collector 
considered Chain Sukh eminently suitable for the post. I agree, his 
military record is admirable. Hereditary considerations do not come 
into account. I, therefore, accept the appeal.” 

This case is absolutely on all fours with the present except with refer¬ 
ence to the criminal activities of the Jats of Rohtak, which is not really ess¬ 
ential to the principle. In any case, I am prepared to extend the principle 
laid down by my learned predecessor for the Punjab as a whole, and to re¬ 
affirm, as regards the Punjab as a whole, the principle that Lambardars 
must realize that participation in violent crime entirely destroys the family 
claims to headmanship. Land Revenue Rule 17 (2) (6) gives the Collector 
power to refuse to appoint an heir, whose eligibility is affected by such off- 
• enee or disqualification, or who may reasonably be supposed to be under 
the influence of the dismissed lambardar to an undesirable extent. I do not 
think it necessary to bring in the question of the influence of the dismiss¬ 
ed lambardars. The disqualification would be just as pronounced if the late 
lambardar had died in the riot which he had provoked. The reason for 

passing over the heir in such a case as this, is that, in a family quarrel of this 
nature, the eligibility of the heir is, as laid down by my predecessor, affect¬ 
ed by the offence itself. In making this ruling, I gaurd myself from the 
suggestion that I am adopting the principle of the taint in blood. The prin¬ 
ciple of exclusion which I make explicit is that the heir is excluded, nei¬ 
ther because he is under his father’s influence, nor because his father mere¬ 
ly committed a serious crime, but because the nature of the crime, namely, 
aggression in the pursuance of a family or tribal feud, necessarily involves 
the eligibility of the heir. For these reasons I accept the appeal with 
costa and direct the appointment of Dewan Singh. 

Appeal accepted * 

(3) 1926 L. L. T. 22 : 1926 P. C. L. 11 (Rev.) (4) 1929 L. L. T. 46. 
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IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 


Revision Side 

No. 48 of 1930-31. (Decided en 31-10-1931). 

Dobson , F. C . 


Revenue. 


Bhaga and others Applicant 

Versus 

Sohan Singh and others Respondents . 

Punjab Tenancy Act, S. 70—Provisions mandatory—suit for 
enhancement of rent—issue regarding compensation—necessary. 

In a suit for enhancemet of rent, as the provisions of S. 70 of the Tenancy 
Act are mandatory, it is essential for an issue regarding compensation to be 
framed and a decision reached on the point, even though no claim ip stated and 
there is no evidence to show that it is due. 

Revision from the trder of the Commissioner of Jullandur Division. 


ORDER. 

1. Bhaga etc. v. Sohan Singh etc, 

2. Nathu Ram. v. Mihan Singh etc. 

In case No. 1 parties were present with counsel who were heard on 
both sides. In case No. 2 parties were present and heard respondent alone 
being represented by counsel. 

These cases are very similar, and .the point in issue is the same 
in both. A single order will therefore suffice. 

In each case the Collector decreed an enhancement of rent, which 
was confirmed in appeal by the Commissioner. The judgments beiug 
concurrent on question of fact, there is no justification for me to interfere 
on the score of irregularity or jurisdiction. In each case, however, the 
mandatory provisions of 8. 70 of the Tenancy Act regardiig 
compensation were ignored. It is true that petitioners have not stated a 
claim and there is no evidence to show that compensation is due. But 
it is essential for an issue to be framed and a decision reached on the 
point. These petitions are accordingly accepted, and the cases will be 
remanded to the lower Court for a decision as directed above. 

There is one further point in case, No. 1, to which I ought to refer. 
Counsel sought to show that the majority of landlords did not join in the 
suit for enhancement. This matter was the subject of enquiry by both the 
lower Courts. It. will be seen from the geneological table in the learned 
Commissioner's judgment that. Mat. Suchet Devi is a widow with a life 
interest, only. Though a pro-forma defendant, her interests are 
actually identical with those of Sohan Singh and the eons of Teja Singh. 
Sher Singh, was originally a defendant, subsequently he became a plaintiff 
and afterwards withdrew his olaim. None of these considerations, however, 
render the suit not maintainable, and, consequently, as stated abote, no 
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question of irregularity or jurisdiction arises. In case No. 2 the only 
point for adjudication was that raised in the first case, so the decision 
in I he preceding paragraph holds good in both cases. 

Revision accepted. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 55 of 1930*31. (Decided on 21-11-1931.) 

Miles Irving , F. C. 

Mohan Lal Defendant-Applicant 

Versus 

Mohammad Hayat and another Respondent . 

Punjab Tenancy Act, S. 15 - co-sharer’s suit for recovery of 
rent—tenant not liable to divide rent between co-sharers. 

Pn a suit by a co-sharer alleging that the tenant had conspired with the 
other co-sharer and paid him the whole of the produce, held, that the tenant 
was not bound to divide the rent between co-sharers, that no decree could be 
passed against him even if it was found that he paid the whole rent to the 
other co-sharer and that the tenant was no party to the suit. 

Revision against the order of Commissioner, Multan Division. 

ORDER. 

PlaintitF, Mohamraal FTayat, is the co-sharer of land with Mohan 

Lal, lessee, the land being cultivated by the predecessor of Thiraj 
his tenant-at-will. The plaintiff sued his co-sharer and the tenant-at- 
will on the ground that defendants, having conspired between themselves, 
had taken the whole of the plaintiff’s share of the produce. The 
trial Court found that tfhe defendants had taken the whole of the 
produce and, consequently, passed a decree. The Collector said that 
the onus of this question had been wrongly placed on the defendants 
to show that they had not taken the plaintiff’s share, and placed the 
onus on the tenant alone. The Commissioner found that t.he point 
of onus was technical only and restored the prior Court’s order; hence, 
an application for revision, which can only lie on material irregularity 
in the matter of placing the onus and also on another point that the 
proceedings are without jurisdiction, because, the plaint was not 
presented within time. 

As regards the first point, I think the Courts throughout have 
neglected to observe that the tenant is not bound to divide rent between 
co-sharers (Tenancy Act, S. 15). There is, therefore, really no force in 
the allegation in the plaint that the tenant by collusion with one landlord 
paid the whole of the produce to him. He has the right to do so, if for 
no other reason than to save himself trouble. Therefore, on the allegation 
in the plaint, the tenant should not be a defendant at all. Supposing, it was 
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found to be true that he paid the whole to the defendant, no decree could 
be passed against him. He, therefore, should not be brought into Court at 
all except as a witness. On the facts of the case 1 am not disposed to 
depart from the finding of the trial Court. 

The contention, that the plaint was presented after the time the suit 
had abated was taken in the trial Court and on first appeal. It was 
decided in the plaintiff’s favour in the trial Court. The first appellate 
Court did not deal with it. The allegation that the plaint, filed on 
18-2-26 after its return on 14-2-26, was finally decided by the Commissioner 
on 21-12 27 and that decision is final and binding. The issue, whether 
the representative of Mohabata had not been appointed within time, was 
struck in the trial Court, and was decided against defendant for reasons 
that appear sound ; moreover, as I have said, I do not consider that the 
tenant was a necessary party to the suit. 

I decline to interfere. 

Petition dismissed. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue. 

No. 21 of 1929-30. (Decided on 28-11-1931.) 

Miles Irving, F. C. 

Nam Rakhsh. Appellant 

Versus 

Faiz Rasul. Respondent . 

Lambardar—appointment— passing over of heir—effect. 

Hold, that when an heir, whether minor or not, has been passed over, so 
far from there being a possibility of any presumption that this is for immaterial 
reasons, he has been passed over for good, and there is no alternative but to 
make the appointment under the rule of primogeniture deriving from the last 
incumbent of the post. 2 P. R. 1930 (1st. quarter) followed 7 P. R. 1896 referred. 

Appeal from the order of the Commissioner of the Lahore Division. 

ORDER. 

Sardara, Lambardar , wa9 dismissed for grounds, which cannot be 
stated with certainty, because, the records have been destroyed. It may be 
conceded for the purpose of this case that he was dismissed because he 
became a Darvcsh. He left a minor son, Faiz Rasul, who was passed 
over for some reason which similarly cannot be ascertained, and he was 
succeeded by his younger brother Nawab. Nawab has now died leaving 
a son, Nabi Bakhsh, appellant, who was appointed Lambardar by the 
Collector. The Commissioner reversed the order, referring to Waryam 
Singh p. Tharaj Singh (1), and observing that, as Faiz Rasul, son of Sardara, 
was a minor when Nawab was appointed Lambardar , it ought to be 
presumed, in the absence of evidence to the contary, that he was passed 

(1) 7 T. R 1S96. Rev. 
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over on immaterial grounds. He has advanced his claim at his first 
opportunity when the succession opened out. 

7 P. R. of 1896 refers to the case of a Lambardar, in which the 
appointment, passing over the senior line, was made under the old rules 
under which it was impossible to appoint a minor, and the same applies 
to other rulings, which have been quoted, in which there has been a 
reversion to the senior line. This old rule was referred to in 2 P. R. 
1930, in which it is observed that Land Revenue Rule 17 («) 

of the present rules must be interpreted strictly, and that, even when 
the heir has been passed over under the old rules, the rule of primogeniture 
must be adopted, unless there is a note by the Revenue Officer to the 
effect that claims should be considered when the post falls vacant again. 

In this case, however, the question of the old rules does not apply as 
the appointment, passing over the;minor son, was made under the new rules, 
and the only question is that of the interpretation of the present rules. These 
rules are, as observed in (2), to be interpreted strictly ; and their effect is 
that, when an heir, whether minor or not, has been passed over, so far from 
there being a possibility of any presumption that this is for immaterial 
reasons, he has been passed over for good, and there is no alternative but 
to make the appointment under the rule of primogeniture deriving from the 
last incumbent of the post. I, therefore, accept the apppeal, and, reversing 
the Commissioner’s decision order the appointment of Nabi Bakhsb, 
appellant. Order with costs. Pleader’s fee Rs. 20. 

Appeal accepted. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Side Revenue 

No. 44 of 1929. (Decided on 9-12-1931.) 

Miles Irving , F. <7. 

Bulanda Appellant 

Versus 

Sawaran Singh . Respondent . 

Lambardar- succession — working still for illicit distillation— 

village of lambardar—dismissal—nephew not eligible as being under 

his influence. 

Whero a Lambardar was dismissed on account of a working still notorious 
for illicit distillation, being found in his village, his nephew was held not eligible 
for office, as he was presumed to be under the previous Lambardar’s influence. 

Appeal against the decree of Commissioner, Lahore Division. 

ORDER. 

In this case Gopal Singh, Lambardar, was dismissed, because, a working 
still was found in his village, which was notorious for illicit distillation. 

(2) 2 P. R 1930 
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The Collector passed over his nephew, Sawaran Singh, as being under his 
influence and appointed Bulanda who is a Muhammadan Jat, The Com¬ 
missioner accepted the appeal and appointed the nepew Sawaran Singh. 
The Commissioner referred the case tD me for a ruling but obviously mis¬ 
understood the purport of it. It is clearly a matter of common sense that 
in a village, where illicit distillation is rife, the nephew of a dismissed 
Lambardar, who is only about 18, should be under the influence of his 
uncle, I quite agree with the Collector that Bulanda’s would be a very 
suitable appointment with the object of introducing an element in the 
village which will stand out against illicit distillation, but unfbrtunately 
he is or was when these papers wore prepared seriously in debt. I think 
the case must be considered a-frosh in view of the doubts as to Bulanda’s 
insolvency. Therefore, while I so far accept the appeal that I consider 
Sawaran Singh unsuitable, I return Bulanda’s appeal and the revision of 
Ivharak Singh for a fresh decision by the Collector. 

Case remended . 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side Revenue. 

No. 126 of 1929-1930. (Decided on 22-12-1931.) 


NaTHU 


Miles living, F. C. 
Versus 


Pla inti If- Ap pi i cnnt 


Lai,a Meiir Ciiand and others Defendants-Other side* 

Occupancy rights - agreement conferring rights of occupancy 
on persons breaking up culturable land - rights in respect of a plot. 

Where a claim for occupancy rights is based on agreement which confers 
rights of occupancy in three persons, S, N and B, on condition that they should 
stay in the village and break up culturable land and pay rent, held, that in accor¬ 
dance with the ordinary practice no right is conferred in respect of land acquired 
bv the descendants of S, N and B otherwise than by breaking it up or, if already 
cultivated and abandoned by taking it over. 


Revision against tho order of Commissioner, Lahore Division. 


ORDER. 

The claim for occupancy rights in this case is based on a 
lenso or agreement made in 1854 by the owner of the village. 
The lease refers to Chatlni Bathu, but, by a comparison with the 
revenue record I have no doubt that this is another name for the 
village known as Taragarh. The agreement ralates that, if three 
persons, Subhan son of Nur, Nathu son of Scdogar, and Bahadur son 
of Nunn, near relations, stay in the village and break up cultiurnble 
land, they should be entitled to remain there without ejectment so 
long os they pay the rent : and they have in respect of other lands 
covorod by this agreement boon declared to be occapancy tenants 
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on the strength of it. The terms of the agreement are not clearly 
expressed. But I think it may be taken in accordance with the 
ordinary practice that no right is conferred in respect of land 
acquired by descendants of these persons otherwise than by breaking 
it up or, .f already cultivated and abandoned, by taking it Over 

Thus fields Nos. 1355-576, 1360-576, and 806 which in 1890-91 
were in possession of Subhan as mortgagee of Karim Bakhsh and 
smce have come into the possession of his heirs cannot be regarded 
as covered by the agreement. As regards No. 1000, in 1865 it was 
P° 8sess!on one Sodagar who is not proved to be the predecessor 

° iD fj« re86 f t . e f Dan,S - The remaining number 1553-575 was cultivated 
n 18 and after that presumably was broken up by Subhan and 

this may be regarded as covered by the agreement. The Appellate 

Court has not dealt with this field at all and its failure to do so 

.8 a mat enal irregularity. I accept revision in so far that I cancel 

e notice of ejectment in respect of field No. 1353-575 and 

o ;„ cos’ts. " ° CCUPanCy tenaDCy * Ea l h their 

Kevision partly accepted. 

IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. 

No. 21 of 1931-32. (Decided on 21 - 11 - 31 ). 

Miles Irving , F. C. 

OhandaR Parkash 

Vets us 

Lakshmi Narain 

(er „';’ Puniab u " d R ™»™ *» S, .6 and .4- revi 

rJo, r S y. 37 - iMy * Re — «»— 

Where the Revenue Officer h** * » 

determine what is the rule of succession W f h ° ^ h ® maSfc obvi °usly 

any intricate questions of law, but when'any of th« * ^ UOt ® nter int0 

to be governed by personal and not W ^ P artles to a mutation claims 
decision, however summary. y ustomary law, he must come to a 

(iii) Punjab Land Revenue Act c ic , 

—exercise of—conformity with S. 115,’ C.P C ~ 1P ° Wers of revision 

the Land Revenue Act airuaUmi^d^h^wJ Id** FinanciaI Commissioner under 

governed by S. 115, C. P. C He“d1L t 1 DOt ® Xercise them exce P‘ “cases 

only deal with presumptions greater I,ft V* f a ^ urd thafc “ disputes which 
governing rights. Rude should be given than in disputes 


Revenue. 


Applicant 
Respondent . 
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Case forwarded by the Commissioner of Ambala Division, with his 
opinion thereon. 

ORDER. 

On the death of Pandit Nanak Chand, mutation was effected in 
favour of the reversioner Lakhshmi Narain on 3rd July 1. 30. Chandar 

Parkash alleged to be the adopted son of Nanak Chand appealed to the 
Collector who rejected the appeal on 22nd December 1930, 

On 10th August 1931, Chandar Parkash applied for revision to the 

Commissioner who has recommended that mutation be effected in the 

% 

name of Mst. Gobindi widow of Nanak Chand. 

It is true as stated by the Commissioner that there is no period of 
limitation for applications for revision. But it is also true that parties 
must be expected to exercise due diligence in the prosecution of t eir 
claim. It would be monstrous to allow persons in whose favour a final 
order has been passed to lie indefinitely in peril of having to defend their 
case over again. In this case Chandar Parkash did not even apply for a 
copy of the order until over six months after the order : deducting the time 
taken in obtaining a copy the application was made months after. The 
widow has never moved in the matter either by way of appeal or applica¬ 
tion for revision. She only appears during the proceedings in the 
Commissioner’s Court. The right principle to adopt in such cases is to 
refuse to interfere on a petition for revision if made after the period 
assigned for an appeal unless for reasons which would justify extending 
the period of limitation. I find no reasons in this case. A further reason 
for declining to interfere is that I have ruled that although my power 
of revision under the Land Revenue Act is unlimited I will not use it in 
cases of a judicial nature between parties except in eases covered by 
S. 115, Civil Procedure Code. It is absurd that in disputes which 
only deal with presumptions greater latitude should be given than in 
disputes governing rights. 

Incidentally I must demur to the Commissioner’s statement that it is 
not the business of a Reveuue Court to decide whether the widow can 
succeed in a joint Hindu family. Where the Revenue Officer has to 
determine who is the heir he must obviously first determine what is the 

rule of succession. 

It is true that he need not enter into any intricate questions of law, 
but when any of the parties to a mutation claims it to be governed by 
personal and not by customary law, he must come to a decision however 

summary. 

I decline to interfere. 


Interference declined. 



LABHU v. BALWANT SINGH 


59 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Revision Side. Revenue. 

No. 19 of 1931-32. (Decided on 28-12-1931.) 

Miles Irving , F. C. 

Mushtaq Rai Applicant 

Versus 

Crown Respondent . 

Fundamental Rules—reversion to substantive post - appeal—re¬ 
moval from list of candidates. 

Held, that no appeal lies from an order reverting an officiating member of 
the subordinate service to his substantive post. 

Held also, that no appeal lies from an order removing the name of a 
candidate from a list of candidates. 

Revision from the order of the Commissioner of Rawalpindi Division. 

ORDER, 

The applicant for revision is a patwari who has for misconduct been 
reverted from the officiating appointment as field kanungo and has also 
had his name removed from the register of kanungo candidates. His 
appeal has been rejected by the Commissioner. 

As regards his reversion, I bold that the punishment of reduction to 
a lower post referred to in rule 3 of the Punjab Service Punishment and 
Appeal Rules means reduction to a lover substantive post. This is imp¬ 
lied in Fundamental Rule 15, which only lays down in the case of sub¬ 
stantive posts that reduction shall not be made except in the case of in¬ 
efficiency or misbehaviour. I rule that a Government servant officiating 
in an appointment is on probation in that appointment and that as the dis¬ 
charge of a person on probation does not amount to removal or dismissal for 
the purpose of rule 3, so his reversion to his substantive post does not 
amount to reduction for the purpose of that rule. Hence, no appeal lies 
from an order reverting an officiating member of the subordinate services 
to his substantive post. 

Also no appeal lies from an order removing the name of a candidate 
from a list of candidates. 

The application for revision is therefore rejected. 

Application rejected. 


Appellate. 


Labhu 


LAHORE HIGH COURT. 

No. 786 of 1930 (Decided on 3-2-1931). 
Addison and Bhide , JJ . 


Civil. 


Appellant 


Balwant Singh and others 


Versus 


Respondents . 
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Punjab Tenancy Act, S. 77 (3), Proviso (2)—plaint returned 

to the Revenue Court —duty to come to a decision. 

Where the Civil Court can come to a final decision of the suit -without 
deciding any matter which can he heard and determined only by a Revenue 
Court, it must do so and an appeal would lie to the District Judge in such a case 
as well as a second appeal to the High Court. If, however, it becomes necessary 
to decide such a matter, the plaint must be returned for presentation to the 
Collector and it is for the Revenue Court then to hear and determine the suit, 
no matter whether the Civil Court has already expressed an opinion upon 
certain questions arising in the suit. 

Second appeal from an order of District Judge, Hosbiarpur. 

Appellant :—by Mr. Shambu Lai Pun for Mr. Mukand Lai Puri. 

Respondents :—by Mr. Soban Lai. 

JUDGMENT. 

Addison , J.— The plaintiff's father sold an occupancy bolding to 
certain persons. The landlords sued in the Revenue Courts for ejectment of 
the vendees on the ground that the salo was voidable at their instance. They 
obtained a decree from the Revenue Court and, in execution of that decree, 
for some reason or other, the vendor, as well as the vendees, were evicted 
from the tenancy. Accordingly, the plaintiff sued in the Civil Court for 
possession of his occupancy holdings on the ground that he was entitled to 
be restored to possession after the sale had been set aside. There is no 
question that the suit lay in the Ci\il Courts. The landlords pleaded that 
the occupancy rights had become extinct. This issue is undoubtedly oue 
Liable exclusively by the Revenue Courts. If, therefore, it became 
necessary to decide it the provisions of S. 77 (3), provisos (l) and C2\ 
Punjab Tenancy Act, would apply. In the opinion of the Subordinate 
Judge, Third Clas9, trying this case it became necessary to try this issue. 
It was pleaded by the defendants that the suit had totally abated in view 
of the fact that representatives of certain deceased landlords had not 
been brought on the record in time. The Subordinate Judge held that 
there was only partial abatement as regards the shares of certain landlords. 
As his decision did not dispose of the suit he endorsed upon the plaint 
the matter for decision which could only be heard and determined by 
the Revenue Courts as well as the particulars required by O. 7, r. 1*\ 
Civil P. C. and returned the plaint for presentation to the Collector. 

One of the defendants preferred an appeal in the Court of the 
District Judge who iejected the appeal. The same defendant has 
preferred this second appeal in this Court. 

It was contended before us that a second appeal did not lie and it 
seems to me that this contention must prevail. Au appeal lies from the 
order returning a plaint for presentation to a proper Court, but a second 
appeal does not lie in such a case. There is no dispute about this. 

An attempt was, however, made to argue that a second appeal lay to 
this Court as regards the portion of the suit decided by the Civil Court 
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apart altogether from the right of the appeal given under the Code from the 
order of the Court returning the plaint for presentation to the Collector. 
In order to decide this question it is necessary to set forth S. 77 (3) with 
its two provisos in full: 

“The following suits shall be instituted in and heard and determined 


by Revenue Courts, and no other Court shall take cognizance of any dis¬ 


pute or matter with respect to which any such suit might be instituted : 

(I) Where, in a suit cognizable by and instituted in a Court, it be¬ 
comes necessary to decide any matter which can under this sub-section 

be heard and determined only by a Revenue Court, the Civil Court shall 
endorse upon the plaint the nature of the matter for decision and the 
particulars required by 0. 7,r. 10, Civil P. C. and return the plaint for 

presentation to the Collector. 


(2) On the plaint being presented to the Collector, the Collector shall 
proceed to hear and determine the suit where the value thereof exceeds 
Rs. 1,000 or the matter involved is of the nature mentioned in S. 77 (3), 
Group 1, Punjab Tenancy Act, 1837, and in other cases may send the suit 
to an Assistant Collector of the first grade for decision.” 

It became necessary in this case to decide a matter which could be 
heard and determined only by a Revenue Court. The trial Judge, there¬ 
fore, correctly endorsed this upon the plaint together with the particulars 
required under O. 7, r. 10, C- P. C. and returned the plaint for presen¬ 
tation to the Collector. Proviso (2) is to the effect that upon such a 
plaint being presented to the Collector, the Collector shall proceed to hear 
and determine the suit where the value is such that he must try himself 
while in other cases he is authorised to send the suit to an Assistant Col¬ 
lector of the first grade for decision. This proviso is very clearly worded 
and I am compelled to hold that what is meant is that the whole suit goes 
to the Collector for trial and not that matter which could only be heard 
and determined by the Revenue Courts. This follows from the wording of 
the two provisos. It was objected that this would meau that the same 
plea of abatement could be taken before the Revenue Coiirt Vhough it had 
been rejected by the Civil Court. This may or may not be so (as to 
which we express no opinion). Where the Civil Court can come to a final 
decision of the suit without deciding any matter which can be heard and 
determined only by a Revenue Court it must do so and an appeal would lie 
to the District Judge in such a case as well as a second appeal to this 
Court. This is pointed out in my judgment in the Full Bench case, Cheta 
v. Baija (1) at pp. 59 and 60 (of 9 Lah.) My judgment did not go into 
the question, what would happen when the plaint was returned for presen¬ 
tation to the Collector as that question was not before the Full Bench. 
This is the first time that I have seen this question raised and that is why 

I referred it to a Division Bench when it came before me sitting alone. 

It is true that Tek Chand, J., in his judgment in the Full Beach case at 
0) 9 Lah. 88 (F. B.) A. I. R. 1927 Lah. 452: 
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pp. 61 and 62, seems to contemplate that there may be a second appeal to 
this Court as regards one part of the case, and a second appeal to the Finan¬ 
cial Commissioner as regards the other part, but that question was not 
arcued and this remark was merely obiter. In my judgment there is no 
escape from the conclusion that the Civil Court must decide sttch a suit 
as the present, if it can do so without deciding a matter which can be heard 
and determined only by a Revenue Court. If, however, it becomes neces¬ 
sary to decide such a matter the plaint must be returned for presentation 
to the Collector and it is for the Revenue Court then to hear and deter¬ 
mine the suit, no matter whether the Civil Court has already expressed an 
opinion upon certain questions arising in the suit. 

For the reasons given I would dismiss this appeal on the ground that 
no second appeal lies. I would leave the parties to bear their own costs 
as apparently this question has not been raised before. 

Bhide , J .—I agree. 

Appeal distnissed . 


LAHORE HIGH COURT. 

Revision Side. Civil. 

No. 604 of 1930. (Decided on 30-M9S1.) 

Agha Haidar , J. 

Bhagwan Singh Petitioner 

Versus 

Ganda Singh Respondent . 

Punjab Tenancy Act, S. 77 (3) (g), (i) and (1)— lessee not 
getting possession - suit for refund of money paid as rent—juris¬ 
diction. 

Where an owner of land gave it on lease, and the lessee paid the rent in 
advance, but could not get possession, held, that the suit for the refund of 
money did not fall under clause, (#), (0 or (i) of S. 77 (3) of the Punjab Tenancy 
Act and was cognizable by a Civil Court only. 172 P. R. 1888 relied on. 

Civil Revision against the decree of Senior Sub-Judge, Lyallpur. 

Petitioner :—by Mr. Shemair Chand. 

Respondent :—by Mr. H. C. Kumar. 

JUDGMENT. 

The petitioner, Bhagwan Singh, a Sub-Inspector of Police, had given 
half a square of land on lease to Ganda Singh, plaintitf-respondent, and 
received from him a sum of Rs. 300 as rent, in advance. Bhagwan Singh 
had auothor tenant, Sher Singh, who was in cultivatory possession of 
throe squaros, incluling the half square which had been leased to Ganda 
Singh. Ganda Singh could not got possession of half the square leased 
put to him. He accordingly sued Bhagwan Singh for the refund of the 
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money. The trial Court dismissed the suit but-, on appeal, the Senior 
Subordinate Judge, with appellate powers, accepted the appeal and grant¬ 
ed a decree to the plaintiff. Bhagwan Singh came to this Court in 
revision. 

I admitted this case at the preliminary hearing, because Mr. Shamair 
Chand raised the question that the Civil Courts had no jurisdiction to 
entertain the present suit. This question seems to have been raised in the 
trial Court and. in fact, an issue was framed on it, but the pleader for the 
defendant did not press the point, and there is no mention of it in the 
judgment of the lower appellate Court. However, the question being 
one of jurisdiction, I allowed Mr. Shamair Chand to argue it. After 
reading the plaint I have no doubt in my mind that it is a suit for the 
refund of a sum of money, the consideration for which has failed, and is, 
therefore, clearly cognizable by the Civil Courts. Mr. Shamair Chand 
invited ray attention to S. 77, sub-section (3), Clauses (g) (z) and (I), 
Punjab Tenancy Act. Ijhave read these portions of S. 77 carefully aud, 
in my judgment, on their very facts they seem to have no application. 
Mr. H. C. Kumar, on behalf of the opposite party, invited my attention 
to a case reported as Mehr Din v . Karam Iiahi (1). This case fully 
applies and is a sufficient answer to Mr. SbawQair Chand’s contention. 
In fact, the case before me is stronger, in that in Mehr Din v. Karam 
Iiahi (1) the plaintiff-lessee had been let into possession, while in the 
present case he never got it. 

I do not think that there is any force in the ccntention raised by 
Coursel for the appellant. 

The application is dismissed with costs. 

Application dismissed . 


LAHORE HIGH COURT. 

Reference Side. ' Civil. 

• ^ \ 0 

No. 2 of 1931. (Decided on 7-5-1931.) 

Jai Lai, J. 

Memmon and others Defendants 

Versus 

Allah Bakhsh and others Plaintiffs . 

Punjab Tenancy Act, S. 4 (1)—“such land”—“ purpose’’—mean¬ 
ing of. 

Held, ( i) that “such land’* as used in S. 4 or for purposes of S. 4 (1) of the 

Tenancy Act means land occupied for or let for agricultural purposes or for 
purposes subservient to agriculture ; (it) and that the “purpose” which is con¬ 
templated in the definition should be the direct purpose for which the land is 

occupied by or has been let to the occupier and not the object of the owner 
which supplies the test. 


(1) 172 P. R, 1888. 
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Hence where certain houses were leased out for the residence of the lessees 
on their supplying to lessors kallar to be utilized by the latter as manure for 
their agricultural land, held, that it could not be said that the occupier’s purpose 
was agricultural or subservient to agriculture. 

Punjab Tenancy Act, S. 77 (3) (e)—Houses leased out for 
residence—suit for ejectment—jurisdiction. 

Where certain houses situate in ghair mumkin abadi were leased out to 
the lessees to supply the owners with kallar , to be used by the latter as manure, 
in lieu of rent and the lessors did not hold any other land under the owners 
for cultivation along with the bouses, held, in a suit for ejectment, that as 
there was no relation of landlord and tenant between the lessors and lessees, 
the suit did not fall under S. 77 (3) of the Tenancy Act and was cognizable 
onl y by the Civil Court. 12 P. R. 1907 distinguished. . 

Ca*e referxed by the Collector of Multan. 

Plaintiff's by Mr. Ram Lai Anand. 

Defeudalist : —by Nemo . 

JUDGMENT. 

The Collector of Multan has, under S. 100, Punjab Tenancy Act, 
submitted this case to this Court with the recommendation that the 
decree of the Assistant Collector, first grade, Multan, dated 25th 
August 1930, in Allah Bakhsh and others v. Memmon and others , 
be registered in the Court of the Subordinate Judge of Multan 
havix^Jurisdiction to entertain the suit. The facts are these : 

Tfre plaintiffs instituted a suit in the Court of tho Assistant 
Collector, first grade, for ejectment of the defendants alleging that 
they had settled the defendants in houses constructed by them, that 
the latter in lieu of rent agreed to supply, them kallar which they 
intended to utilize as manure for their agricultural lands and that 
the defendants had not performed the conditions on which the houses 
weie given to them, f. had not supplied kallar and were, therefore, 
liable to ejectment. It appears to have been conceded that the 
defendants hod also built some katcha structures which they could 
i emove. The defendants denied these allegations but at present we 
are not concerned with this aspect of the case * they, however, 
raised an. objection as to the jurisdiction of the Revenue Courts to 

entertain the suit, but the Assistant Collector entertained it and 

finally decreed it. 

% 

An appeal was preferred to the Collector who, being of opinion 
that the suit was cognizable by the Civil Courts, has made the 
recommendation as stated above. The houses in dispute are situated 
in what is called abadi chah and the land on which they stand is 
classified in the revenue records as ghair mumkin abadi . It does not 
appear that tho defendants had any other land proved by plaintiffs 
in their possession for cultivation along with the houses or with 
the sites thereunder. 

The defendants did not appear before me. The plaintiffs were, 
however, represented by Mr. Ram Lai Anand who opposed the 
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recommendation and asserted that the suit was cognizable by the 
Revenue Courts. 

In my opoinion, the view of the Collector is correct. The 

determination of the question depends upon whether the suit is excluded 

fiom the jurisdiction of the Civil Courts by virtue of S, 77 (3 ) (g) 

in other words, whether it is a suit by a landlord to eject a tenant’ 

Now the expression “tenant” and “landlord” for the purposes of 

the Punjab Tenancy Act are defined in S. 4, sub-sections (5) and (6) 

respectively. “Tenant” means a person who holds lands under another 

person, etc. and landlord” means a person under whom a tenant holds 
land. 


The real question is whether the defendants in this case hold 
land under the plaintiffs. Now “land” has been defined in S. 4 
sub-section (1) to mean land which is not occupied as the site' of 
any building in a town or village and is occupied or has been let 
for agricultural purposes or for purposes subservient to agriculture, 
or for pasture, and includes the sites of buildings and other 
structures of such land. “Such land” of course means l an d 

occupied or let for agricultural purposes or for purposes subservient 

to agriculture. It is therefore to be seen whether the land in this 

ca30 is OCCU P I0( I °r has been let for agricultural purposes or for 

purposes subservient to agriculture. It is contended on behalf of 

the respondents that as the object of the plaintiffs was to secure manure 

for the purposes of cultivating their land, therefore, the land under 

the houses in dispute must be deemed to have been let for purposes 

subservient to agriculture. But in my opinion the purpose which is 

contemplated in the definition should be the direct purpose for which 

the land is occupied by or has been let to the occupier by the owner 

that is to say, it is the purpose of the occupier and not the obiect 

of the owner which supplies the test. The purpose in the present 

case is merely the residence of the occupier in the houses in question 

The consideration paid or to be paid by the occupier is no doubt 

calculated to promote the agricultural pursuits of the owner but it 

cannot be asserted that the occupier’s purpose is agriculture or 
subservient to agriculture. 

Mr. Ram Lai Anand cited Gowhra v. AU Gohar (1), in which 
1 — fceld that a suit for the recovery of ha ’ b J a , g 

cogmzable by the Revenue and not by the Civil Courts on ground 
that haq buha appears to be a village cess customarily leviable 
within an estate.” This case is not of any assistance in deciding the 
present question because S. 77 (3) (i), Punjab Tenancy Act, excfud es 
from the jurisdiction of the Civil Courts suits for sums payable for 
village cesses or village expenses. In the present case the suit is 

ior 17v\z ( rr ant3 and not - - — - - 
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value of the kallar which according to the plaintiffs, the defendants 

should have supplied assuming that a suit for the recovery of such 

value stands on the same footing as a suit for the recovery of 

Village cesses or expense—a matter which in my opinion is at least 
doubtful. 


Reference also was made to Gundu Singh v. Natha Singh (2), 
That also does not materially help the learned couusel because the 
facts of that case do not appear from the judgment as reported. 
The nature of the suit is not specified, nor is it shown what area 
was in possession of the defendants and whether the land which was r.he 
subject matter of the suit in that case was the only land in possession 
of the defendants or whether they cultivated other land belonging 
to the plaintiffs. Moreover, whatever facts are stated there they "are 
distinguishable from the facts of this case. 

The present suit in my opinion was cognizable by the Civil 
Courts and it is not shown that the mistake as to jurisdiction has 
prejudiced either of the parties. It appears to have been decided 
by the Assistant Collector in good faith. I consequently direct that 
the decree of the Assistant Collector be registered in the Court of 
the Subordinate Judge at Multan. No order as to the costs of this 

reference - Decree registered. 


LAHORE HIGH COURT. 

Appellate Civi]# 

No. 52 of 1929. (Decided on 4-2-1931). 

Jai Lai and Abdnl Qadir , JJ. 

Linnu and others ^ Appellants 

y crs ng 

Uttam and others Hespondents. 

Punjab Tenancy Act, S. 59 -Agreement overriding statutory 
rules—onus of proof. 

A person who rests his case upon an agreement overriding the statutory 
rules of succession contained in S. 69, Tenancy Act, most show that the 
anguage of the agreement is clear and that the intention is unmistakable But it 
is not so where a icajib ul-arz of 1852 qualified the light of qarabatis, by the words 
jo ?nustahiq hai ” which can reasonably be interpreted to confine the right 

to those entitled under the law. Uuder S. 59 those qarabatis can succeed 
whose common ancestor occupied the land. 

Punjab Tenancy Act S. 111—Entries in wajib-uUarz—if constitute 
agreement under. 

Where the terms of an entry in icajib-ul-arz are expressly limited to that 
particular settlement, they cannot be considered to have the effect of agreements 
between landlords and tenants within the meaning of S. 111. 1S5 P. W. R 1918 

10 P. R. 1915 followed 2. P. R. 1919 (Rev.) dissapproved. 

Second appeal against decree of District Judge, Hoshiarpur. 

(2) 12 P. R. 1907. 
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Appellant by Mr. Anant Earn Khosla. 

Respondents by Mr. Paqir Chand. 

JUDGMENT. 

Abdul Qadir, J.—Tha suit out of which this second =. i i 
was for possession of 4 kanals and 16 marlas of o “ ari86n 

instituted by the'collaterals, of a decendant of a dec elTSl? ^ 
tenant, against the landlords, who had resumed possession of ZTT* 

suit on the death of the widow of the sessi on of the land in 

absence of any of the descendants of the s^TeTanT^he^T ^ 
dismissed bv the frial Pnnri- „ , nanr. Inc suit was 

rejected by the District Judge o“HosbLZ!" The^eclnd'T 7 ^ 

«P for hearing before a single Bench but it was ordered thaT> a “ 0 
heard by a Division Bench because of an important question of W • ^ 

in the case concerning the interpretation of the terms of a IP '" V ° 7 lved 

zxxjzrzr ia the sam9 *• -t- 

££ rr-•* ti > 

the death of an occupancy tenant, his son, and in the ab^^ ° n 

brother or a qarabati, “who may be entitled^ he * absence of a son, his 

This entry of the first Settlement was renewed eTeH ° ^ ^ 

m the Settlement of 1884, but it was added at the end"" ?{ thJ7nt "T* 
no investigation as to the rights ^ 1 tnat entr ? that 

mthat settlement. In 1914 a similar entTyTvTs repeaL^ b6 ° n '"T" 
without any investigation again. The learned n 9 P resuma bly 

and 112 , Punjab Tenancy Act. and Contends that ^ 1,11 
entry in the Settlement of 1852 amounts to ' rdln g to S. 112, the 
landlords and tenants, which can override the orT' agree “* ent bet wen the 

Act, and adds that the subsequent entries tbonT' 0 ^° f S ' 59 ’ Tenancy 

investigation of the rights of cc n L ' ^ mad<5 after ^y 

continuations of the same agreement especmlly’ b TT ^ ^ t0 b * 
question of succession. 7 eeause they relate to a 

(whoever ‘ TentTlel), the " * ”"*“*** ^ ” 

IVaM-ul-arz, as meaning “who is entitled by The pro m6ntl ° ned in tbe 
applicable to the succession.” They have h!l7 ° D8 of «ie law 

the rule of the succession as embodied in 8 ^ ’7“ C ° Dse< J u ^ce, that 
collateral related to the deceased tenant in the ’ T^ 7 Act ’ is tbat a 

the common ancestor succeeds, if the common T ^ ° f descent from 
This admittedly was not the case here and thTTf ° C ? Upied land, 
plaintiffs’ collaterals was defeated. ’ ' f ° re ’ tbe cIaim °f the 

of the appellants with’the intention' \™FthoT't ^ argumenf « 

1 ‘ t0 ^ an agre6ment landlords and tenanTTndT 
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Tenancy Act, was expressly limited to that Settlement and having been 
repeated in the subsequent Settlement and that the subsequent entries 
having been made after 1871 do not amount to agreements unless it is ex¬ 
pressly shown that they had that character, and were understood in that 
light by the parties thereto. He refer to Mumrnj v. Eampat (l), in 
which it was held that a repetition of original entry is no proof of an 
agreement unless it is shown that the landlords end tenants expressly 
agreed to abide by the same conditions as before. 

It is true that the extract from the entry in the Wajib-ul-arz of 1852, 
clearly shows that the occupancy tenants after hearing the conditions 
from the munsarim of the Settlement agreed to remain occupancy tenants 
till the period of that Settlement, but it is clearly stated that the ope¬ 
ration of these conditions was limited to that Settlement. According to the 
decision of a Division Bench of the Chief Court in Labhu v. Gan da Singh . 

(2) relating to a Wajib-ul-arz of 1852 in the District of Uoshiarpur, the 
terms of the entry of 1852 were limited to that. Settlement and it was 
also held that the subsequent entry in the Settlement of 18S4, made without 
any investigation into the rights of the occupancy tenants, had not the force 
of continuing the previous agreement of 1852. A similar view was 
expressed in Ilira v . Muhammadi (3). Against this view a decision of 
the Hon’ble the Financial Commissioner in Ram Singh, etc . v. Kishan 
Chand (4) is cited for the appellants, in which it was observed that the 
agreement of the Settlement of 1857, (in that case\ was not in force only 
for the term of that Settlement, but subsisted even after the expiry of 
that settlement, in matters of succession. With due deference, however, 
to the opinion of the learned Financial Commissioner, I prefer to follow 
the view taken by the two Division Benches of the Punjab Chief Court 
on this point and do not consider the entries in 1884 and 1914, in the 
Wajib-ul-arz before us to have the effect of agreements between landlords 
and tenants in the village in question ; nor can the entry of 1852, be re¬ 
garded as an agreement which is still operative, as the terms of the entry 
expressly limited it to that particular settlment. 

Coming to the interpretation of the words “who may be entitled” 
the conclusion arrived at by the Courts below is supported by an opinion 
expressed in Allah Ditta v , Achhru Mai (5) by Johostone, J. who made 
the following observations concerning a Wajib-ul-arz which stated that 
on the death of an occupancy tenant without sons succession should go to 
bhai-ya-qarabati . 

“Section 59 (c), Tenancy Act, was not invention of the legis¬ 
lature : it was intended to meet more or less the sentiments and habits of 

(1) 3 P. R. 18S9 Rev. 

(2) 2 P. L. R. 1914. 

(3) 1G P. R. 1915. 

(4) 8 P. R. 1919 Rev. 

(5) 8SP. R, 1910. 
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thfi people, and therefore, unless the indications that way are perfectly 
clear, it is impossible to hold that the landlords in 1851 agreed that 
when an occupancy tenant died, any qarabati should succeed. It is 
reasonable to suppose that the landlords, if they agreed at all, agreed to 
the succession of such brothers and qarabatis as might be entitled under 
tenancy law and custom* and this idea of a right accruing only to des¬ 
cendants of a person who once held the land, is a fundamental idea in the 

minds of the peasantry.” 

I see no reason to differ from the above interpretation. It was held 
in Mst. Walayat Begam v. Sher Ali Shah (6) that a person who rests his 
case upon an agreement overriding the statutory rules of succession 
contained in S. 59, Tenancy Act, must show that the language of the 
agreement is clear and that the intention is unmistakable. But this can¬ 
not be said of the agreement of 1852, which qualified the right of qara¬ 
batis, by the words “jo mustahiq bai,” which can reasonably be inter¬ 
preted to confine the right to those entitled under the law. It is clear 
that under S. 59 the law is that those qarabatis can succeed whose com¬ 
mon ancestor occupied the land, which is not the case with the plaintiffs- 
appellants in this litigation. The decision of the lower appellate Court is, 
tharefore, correct. This appeal must fail and I would dismiss it with 

costs throughout. 

Jai Laly J.—I agree. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Appellate. Vivi!, 

No. 2067 of 1930. (Decided on 26-2-1931). 

Addison, J . 

Mula Singh and another Appellants 

Versus 

Muhammad Sher and another Respondents . 

Punjab Tenancy Act, S. 59 (1) (c)—Ocupancy tenancy— 

collateral succession. 

An occupancy tenancy devolves upon the male collateral tenant after the 
widow’s death in the absence of male issue, provided that the common ancestor 
had occupied the land. 

Second appeal against decree of District Judge, Jhelum. 

Appellants :—by Mr. Brij Lai. 

Respondents: —by Mr. R. C. Soni. 

JUDGMENT. 

Wazir Singh purchased the occupancy tenancy in suit from a stran¬ 
ger, Ganga Singh. He died and was succeeded by his widow, Mst. Ghero, 

(6) 19 P. R. 1917. 
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She has sold the occupancy tenancy to two persons. Mula Singh and 
Dbera Singh have come forward to sue for possession by pre-emption of 
the tenancy. Their suit has been dismissed by the lower appellate Court 
and against this decision the plaintiffs have preferred this second appeal. 

Wazir Singh is a grandson of Mitha Singh and the two pre-emptors 
are great grandsons of the same person. The lower appellate Court 
has found that the common ancestor, Mitha Singh, did hold, for one har¬ 
vest at least, the land in question as a tanant of the then occupancy te¬ 
nant, Ganga Singh. He decided, however, that that was not enough to make 
the pre-emptors heirs and it was admitted that if the pre-emptors are not 
entitled t.o succeed to the occupancy tenancy they are not entitled to pre¬ 
empt the sale. 

The occupancy tenancy does devolve upon the male collateral rela¬ 
tives of a deceased occupancy tenant after the widow’s death in the absence 
of male issue provided that the common ancestor had occupied the 
land. In my judgment the fact that Mitha Singh was, for a harvest 
or two, a tenant of the then occupancy teuant, Ganga Singh, does not mean 
that he occupied the land within the meaning of S. 59 (1) Punjab Tenan¬ 
cy Act. What is meant there is that it is not necessary to decide in what 
capacity the common ancestor held the land provided he did hold it and 
the land descended from him to his heirs. It is impossible to construe 
the proviso to S. 59 (l) as meaning that a tenant holding an occupancy 

• • • A 

tenat'cy for a brief period under the existing occupancy tenant or a trespas¬ 
ser holding the land, s«y for two days, is a person who occupied the land. 
At the same time when Mitha Singh was tenant the occupier of the land 
was the occupancy tenant then in existence, namely Ganga Singh. 

For the reasons given, I am of opinion that the judgment of the lower 
appellate Oeurt is ccrrect- and l dismiss the appeal with costs. 

Appeal dismissed . 


LAHORE HIGH COURT. 

Appellate Civil. 

No. 51 of 1927. (Decided on 24-2-1931). 

Wiide and Tapp , JJ» 

Tipath Ram and others Appellants 

Versus 

Mst. Njiial Devi Respondent . 

Punjab Land Revenue Act, Ss. 117, 158—Partition proceedings— 
question of title involved—suit not filed in the Court of the Revenue 
Officer, though so directed—partition carried out—subsequent civil 
suit. Jurisdiction of Civil Court. 

A widow filed an application for partition of ancestral property before the 
Revenue Officer which was objected to by her husband’s relatives on a question 
of title. The latter were directed to file a suit in hie Court, but no such suit 
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being instituted, the Revenue Officer carried out the partition. They, then, 
brought a civil suit for a declaration that the widow, being: only entitled to 
maintenance, could not claim paitition. The suit was dismissed by the District 
Judge on the ground that the failure to bring a suit in the Court of Revenue 
Officer was a bar to bringing a civil suit. Held, that in the present circumstances, 
the Revenue Officer was not justified in proceeding with the partition, without 
the question of title being decided, for it was a clear disregard of the provisions 
of S. 117 and the instructions contained in para 8 of Standing Order No. 27 and 
he could decide the question of title himself in the absence of a duly stamped 
plaint. Held also, that the suit filed subsequently was cognizable by the Civil 
Court and that S. 158 of the Land Revenue Act w T as no-bar to it. 61 P. R. 1897 
F. B, applied. 146 P. L, R. 1902 distinguished 

Second appeal against decree of District Judge, Gujranwala. 

Appellants :—by Mr. Hazara Singh Upa). 

Respondent :—by Mr. Ram Lai Anand. 

JUDGMENT. 

Tapp , J .—The material facts relating to this second appeal are shortly 
as follows : 

On the death of one Kirpa Ram his 1/5tli share in the ancestral land 
was mutated in favour of his widow, Mst. Nihal Devi, the defendant- 
respondent. She filed an application for partition before the revenue 
authorities which was resisted by three of her late husband’s brothers and 
his nephew, the plaintiffs-appellants, on the question of title. They were 
directed by the Revenue Officer to file a suit in his Ccurt snd on thejr 
failing to do this the partition was carried out.- They then brought the 
present suit for a declaration that Mst. Nihal Devi being only entitled to 
maintenance could not claim partition. The suit was dismissed on merits 
and the learned District Judge relying on Mst. Ram Katir v. Emperor 

(l) dismissed the appeal on the ground that, plaintilf having failed to 

• * * 

bring a suit iu the Court of tho Revenue Officer as directed by him the 
present suit in a Civil Court was not competent. 

Now the facts in the case cited are clearly distinguishable from those 

• •» 

in the present case, the chief point of difference being tha* in the former 
the partition proceedings were still pending when a suit was brought in a 
Civil Court. The Civil Court declined to entertain the suit on the ground 
that a suit involving the same question was already pending in the Court 
of the Revenue Officer. The suit was thereupon consigned to the record 
room under S. 12 of the old Civil Procedure Code (S. 10 of the present 
Code). An appeal against this order was dismissed and the petition for 
revision .which was dealt within the ruling cited was also rejected. The 
ratio decidendi in that case was the correct application of S. 12 (now S. 10) 
of the Civil P. C. to the facts. The decision is no authority for the 
proposition that in no circumstances can a Civil Court entertain a suit 
concerning a question of title arising out of partition proceedings. 

Cl) 146 P, L R. 1902, 
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According to S. 117, Land Revenue Act, two courses are open to a 
Revenue Officer, when a question of title arises in a partition proceedings 

pending before him : . . 

(1) defer further action as to partition till the question o tit e is 
determined by a competent Civil Court to which the person or persons 

raising the question of title should be referred, or (2) determin 
question himself as though he were such a Court. 

In the latter case the procedure to be followed is regulated by sub- 
section (2) of the section. 

Now in tho present case the Revenue Officer beyond directing the 
plaintiffs to tile a duly stamped plaint before him in order that he might 
decide the question of the title never actually did so, for, on plaintiffs failing 
to file a plaint as directed, the Revenue Officer ordered a partition to bo 
made and this was duly effected. This was a clear disregard of the provision 
of S. 117 and the instruction contained in para 8 of Standing Order No. 27 
which sufficiently repels the argument of Mr. Ram Lai as to the inability 
of the Revenue Officer to decide the question of title in the absence of 

a duly stamped plaint. 

As observed in Dichan Singh v. Madhan Singh (2) tho action of the 
Revenue Officer in proceeding with the partition without any decision 
of the question of title was opposed to law. In my opinion, the jurisdic¬ 
tion of the Cilvil Court to entertain the present suit in the circumstances 
was not barred under S. 15S, Land Revenue Act. 

I would, accordingly, accept the appeal and setting aside the decree 
of the lower appellate Court remand tho case for re-decision on the merits, 
and in accordance with law. Costs to abide the result. Court fees on appeal 

to be refunded. 


Bhidc, J.-I agree. 


Appeal accepted. 


Original Side 


LAHORE HIUH COURT. 

No. 37 of 1930. (Decided on 2-3-1931). 

•lappj. 


Civil. 


Pone Lal 


Plaintiff 


Vers us 


Defendant, 

Kapura and auother , . 

Punjab Tenancy Act, S. 77 (3) (n) -Snit by of mort. 

irom certain inortglgee nor 

ht^^o^hum tXthelmdlords is cognizable by a Civil Court. 

(2) 01 1\ R 1697 (F. B.). 
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Reference by Assistant Collector, 1st grade, Hoshiarpur. 

ORDER. 

This is a reference by an Assistant Collector, First Grade, through 
the Collector of Hoshiarpur, under S. 99, Punjab Tenancy Act, in 
respect of three suits, originally brought in the Court of the Subordinate 
Judge, Una, by one Pohu Lai for recovery of Rs. 150 in one case against 
Kapura, Rs. 450 in the second case against Birju, and Rs. 330 in the 
third case against Palu and Hira, on account of the value of the 
produce of certain lands from Rabi 1926 to Kharif 1928. In each case, 
the plaintiff alleged that the lands in question had been mortgaged 
with possession to his son, Ram Rakha Mai, defendant, and had been 
cultivated by the other defendants. The produce of the harvests mention¬ 
ed had been alienated by Ram Rakha Mai in favour of the plaintiff. 
Kapura and Birju, defendants, pleaded ignorance of the alleged mortgage 
and alleged that they were in proprietarj' possession of the lands under 
a private partition. Palu and Hira, defendants, alleged that the land 
had been given to them for cultivation by one Taloka, its proprietor, and 
that nothing was due by them on account of produce to the plaintiff. 

The learned Subordinate Judge found that the suits were cognizable by 
a Revenue Court as they fell under Cl. (n), sub-S. 3, S. 77, Punjab Tenan¬ 
cy Act, and he, thereupon, returned the plaints in the three cases for 
presentation to Revenue Court. An appeal against this order was reject¬ 
ed by the Senior Subordinate Judge on 16th August 1930, and the plaints 
were then presented to a Revenue Court. 

The Assistant Collector, First Grade, relying on Ganpat Eai v. Sardar 
(1) and Chinti v. Nathu (2) has found that the suits are cognizable by a 
Civil Court, and hence the reference. 

Now, on the pleadings in the three suits, and particularly in the case 
in the suits against Palu and Hira, it seems to me that they are not suits 
between a landlord and tenant, but merely suits brought by the assignee 
of the mortgagee for the recovery of rent from certain persons to whom 
the lands are alleged to have been given for cultivation by the mortgagee. 
Neither the mortgagee, nor his assignee, claim to be the landlords of these 
particular holdings ; and, in the circumstances it is extremely doubtful, in my 
opinion, whether any relationship of landlord^and tenant arises or 6xisfs 
in the three cases. As remarked above, in two of the suits, the defendants 
claim to be owners under a private partition and, consequently, cultivating 
their own lands and not liable to render any produce to the mortgagee or 
to his assignee. The points, which arise for determination in the three 
cases, might be stated as follows 

(1) Whether the defendant. Ram Rakha Mai, is the mortgagee of 
the lands in the three suits and has assigned his rights to the plaintiff? 

(1) 13 I. C. 511. 

(2) A. I. R 1923 Hah. 908 : 110 I. C. 510. 
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(2) Whether the mortgagee made over the lands to the different 
defendants for cultivation on payment of batai and, if so, what is due 
to the plaintiff as his share of the produce for the periods specified ? 

(3) Whether Eapura and Birju are owners of the lands as claimed by 
them, or are cultivating them in their own right, and are not under liabi* 
lity to render any produce to the plaintiff ? 

These are all points more appropriately determinable by Civil Court, 

and, in any case, if it should be found hereafter that they have been 

wrongly so decided, action can be taken under 8. 100, Punjab Tenancy 

Act, and the decrees of the Civil Court registered as those of a Revenue 
Court. 

L therefore, order that the reference be returned to the Collector 
with the direction that the plaints in the three suits be returned for present¬ 
ation to a Civil Court, which I declare to be competent to take cognizance 
of the suits. 

Reference returned . 


Civil. 


Appellants 


Lahore high court. 

Appellate 

No. 1772 of 1926. (Decided on 164-1931.) 

Harrison and Dalip Singh, JJ. 

Mohammad and another. 

Versus 

JnANDA and others. Respondents. 

Punjab Land Revenue Act, S. 158 (2) (xvii)—Shamilat 
land—suit to declare non-partibility—cognizable by Civil Courts. 

A suit for a declaration that a piece of shamilat land is not partible involves 
a division a9 to title and is cognizable by Civil Courts. 

First appeal against decree of Senior Sub-Judge, Ferozepur. 

Appellants :—by Muhammad Alam and Barkat Ali. 

Rtspondants * by Bishan Nath and M. Amin. 


JUDGMENT. 

Ilarnson , J . In this case the plaintiffs brought a suit against four 
defendants, claiming a declaration to the effeot that out of the total area 
of 5,023 kanals included in a partition of the Shamilat land of village 
^ilewant by the Revenue Assistant on 22nd May 1924, an area of 3,063 
kanals 6 Marlas should have been excluded on the ground that they had 
converted an area of 1,807 kanals 18 marlas from barani into chahi, and 
had reclaimed and made culturable a further area of 1,255 kanals 8 
Marlas, that they had reclaimed and irrigated this land, relyiDg on an 
agreement made by them with the ancestors of the defendants, and, that 
as a result of this action on their part, this area was excluded from the 
ordinary Shamilat and could not be partitioned. 
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The suit was dismissed by the trial Court On the finding that the 
question was not a question of title but related to method of partition and 
that, therefore, the Civil Courts had no jurisdiction. In our opinion, the 
question is clearly one of title as to whether this area is partible or not. 
We, therefore, accept the appeal, set aside the decree of the trial Court, 
and return the case to be decided on the merits, after issues have been 
framed on the various points raised in the pleadings. Stamp on appeal 
will be refunded and costs will abide the event. 

Dalip Singh, J .—I agree. Appeal accepted 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

Appellate Revenue. 

No. 6 of 1920-21. (Decided on 31-3-1931). 

Fagan, F.C. 

Jawahar Singh and others. Appellants. 

Versus 

Labhu Singh. Respondent. 

Punjab Tenancy Act, S. 22—enhancement of rent—occupancy 

tenant— under S. 5 (1) (a). 

Held that where persons, who were originally occupancy tenants under 
S. 5 Cl) (a), had been erroneously declared to be occupancy tenant under S. 8, 
and the question of status had become res judicata , it was not equitable 
to enhance the rate of malikana already paid, i. e. % 2 annas per rupee of 
the land revenue and cesses—which was the maximum rate for occupancy 
tenants under S. 5 (1) (a). 

Appeal agains”, the Order of the Commissioner, Jullundhur 
Division. 

ORDER. 

The facts, regarding the history of the tenancy with which this 
case is concerned appear to have been correctly found in the second 
order of the Assistant Collector, dated 5-12-19, and in the order of 
the Commissioner under appeal. On these facts, the defendants would 
clearly be occupancy tenants under S. 5 ( 1 ) (a). 

Unfortunately, the Settlement Officer held, erroneously it would 
appear, in 1888, when the facts were the same, that the defendants (or 
their predecessors-in-interest) were occupancy tenants under S. 8. His 
judgment was a final one so that the question of status is now res - 
judicata as remarked by the Commissioner. 

Under the peculiar circumstances, however, it is not, I think, 
equitable to enhance the rate of malikana hitherto paid, i, e. 2 annas 
per rupee of land revenue and cesses, which is the maximum rate for 
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occupancy tenants uuder S- 5 (l) (a). I, therefore, accept the appeal 
and restore the order of the Assistant Collector in 60 far as to dismiss 
the plaintiff’s suit with costs throughout. 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 


Revision Side 

PUNJAB. 

Revenue. 

No. 57 of 

1U3(M1, (Decided on 17-10-1931). 


Raj M il. 

Miles Irving* F. (7. 

Applicant. 

Gurbachan Sixgh. 

Ve rs u 8 

Respondent, 


Lambardar—appointment of rule of heredity—to be applied. 

A parson, having a hereditary right to be appointed Lambardar, must be 
given preference, unless it is found either (a) that the circumstances exist 
as described in Land Revenue Rule 17 (if) (5), namely, that his eligibility 
is affected by the offence (5) or that he is under the influence of the dismissed 
Lambardar or that (c) he has a personal disqualification or disability. 

Lambardar—collector’s choice to be upset when he has not 
weighed arguments—rule of heredity to be allowed. 

Though the decision of the Collector regarding the appointment of Lam¬ 
bardar should generally be supported, but where the Collector does not take 
the trouble to express his own reasoued views and does not himself weigh 
arguments, his choice may be upset. Where the Collector passed over a 
person belonging to the predominant got in the village and who had a 
hereditary right to be appointed on the ground that he was old since he was 
45 and that he was not influential, hold, that a man of 45 cannot be called 
old man, that it is a serious matter to take away the Lambardari from the 
predominant got on such flimsy ground. 

Revision from the order of the Commissioner of Jullundur 

Division. 

ORDER. 

Arjan Singh, lambardar , was dismissed and, in his place, the 
Collector appointed Gurbachan Singh who is no relation. Raj Mai 
who is descended from Raja Singh’s great grandfather, appealed 
unsuccessfully and now applies for ievision. 

The case has been throughout dealt with without regard to the 
law. Raj Mai has a hereditary right to be appointed in preference to * 
Gurbachan Singh, unless it is found either (a) that the circumstances 
exist as described in Land Revenue Rule 17 (ii) (5), namely, that his 
eligibility is affected by the offence or that he is under the influence of 
the dismissed Lambardar or that ( b) he has a personal disqualification 

or disability. 

Now it is nowhere suggested that the conditions of Land Revenue 
Rule 17(ii) (b) apply. Raj Mai ha9 been passed over on the ground of two 
personal disqualifications (a) that he is old (6) that he is not influen¬ 
tial. 
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Now it seems to me to be absurd to call a man of 45 old, and as 
regards influence, we have only the general statement of the Revenue 
Assistant, which is opposed to that of the Naib Tahsildar and Tabsildar. 
For Raj Mai is the important fact that he represents the important 
got in the village. It would be a serious matter to take away the 
Lambardari from the predominant got on such flimsy grounds. 

I am aware that the decision of that Collector should generally be 
supported, but this does not apply to a case, where the Collector has 
not taken the trouble to express his own reasoned views but merely 
says he agrees with the Revenue Assistant and does not himself weigh 

the arguments. 

I accept revision and appoint Raj Mai. Each party will pay its own 
costs iu my Court. 

Revision accepted. 


Applicants . 

Other Side. 

Court's order— 


IN THE COURT OF THE FINANCIAL COMMISSIONER OF THE 

PUNJAB. 

i Revenue. 

Revision Side. 

No. 129 of 1929-30. (Decided on 12-12-1930.) 

Townsend , F. C. 

Mst. Dillo and others. 

1 Versus 

Kapura. 

Punjab Tenancy Act, S. 84—revision-lower 

grounds of appeal not discussed— interference. 

Where the Collector’s order was exiguous to a degree and did not c °™P , y 

with the requirements of the law, as he did not discuss each of the grounds of 

appeal, held, there was sufficient cause for interference. 

Case forwarded by the Commissioner of Jullundur Division. 

ORDER. 

This case has been sent to me for exercise of my revisional powers 
with the Commissioner’s reference, dated August 21, 1930, for the r6a9 ° n 
given therein. I have heard counsel for each side. I agree with the 
Commissioner that the Collector’s order, dated 23rd July 1929, is exiguous 
to a degree, and cannot be allowed to remain. It does not comp y wi 
the requirements of the law, in that it does not discuss each of the gr^ds 
of appeal; and it is to me doubtful, as it was to the Commissioner, whether 

Collector applied his mind to the case to the extent requisite. 

For the reasons given by the Commissioner, retrial de novo is neces¬ 
sary so agreeing with him, I accept this application, and, setting aside all 

tie Lew hava been p.ss.d far to .hi, ewe, di,«t tlat .. ab.uld 


78 


PUNJAB CRSE-LAW, PART C. [1931] 

be entirely retried ab initio by any qualified Assistant Collector of the 
Kangra District. Application accepted, 

Application accepted . 

Order of the Commissioner, referred to above, is as follows : — 

la the course of partition proceedings, the present plaintiff, Kapura, 
brought a suit for declaration that he bas occupancy tJA J^s under Section 8 
in 16 Kanals 4 marlas of Shamilat land in Toka Sahl^S^Hamirpur Tahsil. 
His suit is contested by the proprietors of the village. In the revenue record 
the plaintiff is entered as B (4) class tenant paying 2/5ths Batai . The 
plaintiff alleges that one Parju Chamar, who occupied the land in 1868, 
was his grandfather and that Parju, though not entered as occupancy 
tenant in the revenue record, was entitled to occupancy rights. The 
defendants plead that it is doubtful who the original tenant of the land was 
as he is at one place called Parju Chamar, while at another time by a 
somewhat different name classed as Uajjam . They add that this occupant, 
whoever he was, is not proved to be the grandfather of the plaintiff, 
that, subsequent to Parju, other tenants have cultivated the land, in fact, 
the proprietors themselves cultivated for a time, that on more than one 
occasion decrees for rent have been obtained against the plaintiff and in 
tho^e suits he did not claim to be occupancy tenant. 

The Revenue Assistant who tried the case fixed only two issues: — 

1. Whether the suit was in time ? and 

2. Whether the plaintiff was an occupancy tenant under S. 8 ? 

The objection with regard to limitation was dropped, leaving Only the 
second issue. From the allegation and the pleas, it is evident that the case 
required the framing of the-other issue's on *the points in dispute. How¬ 
ever, on issue No. 2, the Revenue Assistant decided that the plaintiff is an 
occupaucy tenaut uuder S. 8, though he does not find on what grounds he 
has acquired the rights under this section. 

The defendants appealed to the Collector on the following grounds : — 

(2) That the plaintiffs ancestors never cultivated the land and that 
he is not the succesor of the original cultivator. 

(3) That thore is no mention anywhere in the revenue record of Gokal, 
father of the plaintiff. 

(4) That Parju (whom plaintiff states is his grandfather) was not the 
original cultivator of the land and never obtained occupancy rights. 

(5) That the residential houses on the land were built not by the te¬ 
nants but by the proprietors, who gave them to the tenants for their 
use. 

In his judgment, the Collector deals with no other point except the 
question of the identity oflParju Chamar, who is shown as a tenant in 1S68. 
Even that poiut. is not at all discussed by him. The judgment is an exceed¬ 
ingly brief one ; and, it is impossible to say from it, whether the Collector 
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gave any consideration at all to the case* Seeing that the Revenue Assis¬ 
tant himself failed to deal With some important pleas raised by the 
defendants, it was incumbent on the appellate Court to consider those 
points which were made grounds of appeal. 

For the reason that the case was not properly tried in the first Court 
and that it has^be^ Very inadequately dealt with in appeal, I refer the 
order of the Collector to the Financial Commissioners for revision and re* 
commend that it sfcpould be returned to be tried de novo. Neither party 
desires to be presented before the Financial Commissioners. 

Note the delay in the disposal of this application for revision is clue to 
the fact that it was fixed for hearing in Itangra District, but could not be 
heard there. 
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